@

THE CANADIAN
BAR ASSOCIATION

Vol.31 2018 | N°1

L'’ASSOCIATION DU
BARREAU CANADIEN

CANADIAN COMPETITION
LAW REVIEW

REVUE CANADIENNE
DU DROIT
DE LA CONCURRENCE



CALL FOR PAPERS

The Canadian Competition Law Review (formerly the Canadian
Competition Record) is published twice a year by the Canadian Bar
Association National Competition Law Section. The Can Comp L
Rev welcomes submissions of original articles, case comments, book
reviews, and essays on significant current issues of competition law
and economics in French or English. Submissions are subjected to an
editorial review process and are peer-reviewed by selected scholars and
practitioners before acceptance for publication. Submissions are only
accepted electronically at the following address: cancomplrev@cba.org.
Please contact us by email at the same address for more information on
our publishing procedures and policies.

DEMANDE DE COMMUNICATIONS

La Revue canadienne du droit de la concurrence (anciennement le
Canadian Competition Record) est publiée deux fois par an par la
Section nationale du droit de la concurrence de I'Association du Barreau
canadien. La Revue accepte les articles, commentaires d’arréts, comptes
rendus critiques de livres, et essais originaux en francais et en anglais
sur des développements significatifs et actuels en matiére de droit et
économie de la concurrence. Les textes soumis seront examinés par le
comité de rédaction et par un comité de lecture composé d’universitaires
et d'avocats en pratique privée avant détre sélectionnés pour publication.
Les textes sont uniquement acceptés en format électronique a l'adresse
suivante : cancomplrev@cba.org. Veuillez communiquer avec nous a la
méme adresse pour en savoir davantage sur nos politiques de publication.


mailto:cancomplrev@cba.org
mailto:cancomplrev@cba.org

2018 CANADIAN COMPETITION LAW REVIEW i

EDITORIAL BOARD / COMITE DE REDACTION

Chair / Président :
W. Michael G. Osborne, Cassels Brock ¢ Blackwell LLP

Vice-Chair / Vice-président :
Thomas W. Ross, Sauder School of Business, University of British
Columbia

Members / Membres :
A. Neil Campbell, McMillan LLP
Eric J. Dufour, Miller Thompson LLP
Renée Duplantis, The Brattle Group
Mark C. Katz, Davies Ward Phillips & Vineberg LLP

CBA Liaison / Liaison ABC :
Augusta Acquah

Production Assistant / Adjointe a la production :
Lynn Dubé

ABOUT THE CANADIAN COMPETITION LAW REVIEW

Material published in the Can Comp L Rev does not express the views
or the position of the Canadian Bar Association and the National
Competition Law Section, or of the organization to which the authors
belong. The Can Comp L Rev is distributed regularly to members of the
Canadian Bar Association National Competition Law Section. To obtain
further information on subscriptions, please contact cancomplrev@cba.
org or visit us on the web: http://www.cba.org/Publications-Resources/
CBA-Journals/Canadian-Competition-Law-Review.

A PROPOS DE LA REVUE CANADIENNE DU DROIT DE LA
CONCURRENCE

Les textes publiés dans la Revue ne représentent pas lopinion ou la
position de Association du Barreau canadien, de la section nationale du
droit de la concurrence, ou de lorganisation dont fait partie l'auteur. La
Revue est distribuée régulierement aux membres de la Section nationale
du droit de la concurrence de 'Association du Barreau canadien. Pour
plus de détails sur nos abonnements, veuillez nous contacter a l'adresse
suivante : cancomplrev@cba.org ou visitez notre site web http://www.
cba.org/Publications-Resources/ CBA-Journals/Canadian-Competition-
Law-Review?lang=fr-CA.


mailto:cancomplrev%40cba.org?subject=
mailto:cancomplrev%40cba.org?subject=
http://www.cba.org/Publications-Resources/CBA-Journals/Canadian-Competition-Law-Review
http://www.cba.org/Publications-Resources/CBA-Journals/Canadian-Competition-Law-Review
mailto:cancomplrev%40cba.org?subject=
http://www.cba.org/Publications-Resources/CBA-Journals/Canadian-Competition-Law-Review?lang=fr-CA
http://www.cba.org/Publications-Resources/CBA-Journals/Canadian-Competition-Law-Review?lang=fr-CA

ii REVUE CANADIENNE DU DROIT DE LA CONCURRENCE Vol. 31, No. 1

©Copyright 2018 Canadian Bar Association. All rights reserved. Requests
to reproduce portions of an issue should be addressed to cancomplrev@
cba.org.

©Droit dauteur 2018 I'Association du Barreau canadien. Tous droits
réservés. Les demandes pour reproduire des extraits d'un volume doivent
étre transmises a l'adresse suivante : cancomplrev@cba.org.

ISSN 1929-6851 (Online) / ISSN 1929-6843 (Print)

THE CANADIAN
A A BAR ASSOCIATION

L'ASSOCIATION DU
BARREAU CANADIEN



mailto:cancomplrev%40cba.org?subject=
mailto:cancomplrev%40cba.org?subject=
mailto:cancomplrev%40cba.org?subject=

2018 CANADIAN COMPETITION LAW REVIEW iii

TABLE OF CONTENTS / TABLE DES MATIERES
ARTICLES
FORMER COMMISSIONER JOHN PECMAN ARTICLE

Introduction
CCLR EdItorial TEaImM .couveeveeiieieeieeeeeeeteeetetetetet et esresse s esesnessesnenns 1

Unleash Canada’s Competition Watchdog: Improving the effectiveness
and ensuring the independence of Canada’s Competition Bureau
JORNPECINIAN ..ttt ettt b bt ens 5

Challenges and Pitfalls in Cartel Fining
Marcel Boyer, Anne Catherine Faye, Eric Gravel & Rachidi Kotchoni...50

DEVELOPMENTS / DEVELOPPEMENTS

LOOKING BACK: REFLECTIONS ON
COMPETITION POLICY DEVELOPMENTS

Introduction
TROIMAS ROSS .ottt ettt et ess et et es s et esessesaessesaennen 83

A historical perspective of a made-in-Canada remedy for anticompetitive
behaviour
JJ. Camp, Q.C. e 85

2017 JAMES H. BOCKING MEMORIAL AWARD WINNER /
LAUREATE DU PRIX COMMEMORATIF
JAMES-H.-BOCKING 2017

Loyalty Discounts and Rebates: A Commentary on Canada Pipe and
Abuse of Dominance in Canada
COrinnNe XU ...cuovuiieiiieiiniinie s 100

SCHOLARS PANEL ON ESSENTIAL FACILITIES / GROUPE
D’EXPERTS SUR LES INSTALLATIONS ESSENTIELLES

Introduction
Renée DUPIANtIS .....cucueueeririiicieieirieceieirteceie ettt ses 120

The Lamentable Rise of an Expanded Essential Facilities Doctrine in
Canada: the Troubling Economic Foundations of the Toronto Real Estate
Board Decision

Jeffrey ChUurch ..o 122



iv REVUE CANADIENNE DU DROIT DE LA CONCURRENCE Vol. 31, No. 1

Build It and You Must Share It? Essential Facilities in Canada
Michael Osborne

COMMENTS / COMMENTAIRES

Section 36 Requests for Access to Information and the Competition
Bureau: hast thou forsaken me?
Mohsen Seddigh ..o 233



2018 CANADIAN COMPETITION LAW REVIEW 1

ARTICLES

INTRODUCTION TO FORMER COMMISSIONER JOHN
PECMAN'S ARTICLE

CCLR Editorial Team

The CCLR Editorial Team was delighted when former Commissioner
John Pecman agreed to contribute an article reflecting on his long career at
the Competition Bureau and looking ahead to the challenges facing his suc-
cessor. We present that article with this issue. We wish to thank the former
Commissioner for the obvious care and effort that went into preparing such
a rich and thought-provoking piece. In it, he reviews the profound changes
that have taken place in Canadian competition policy over his career, he
explains his areas of focus and the Bureau’s accomplishments during his
time as Commissioner and, provocatively, he lays out a series of recom-
mendations for legislative and policy changes going forward. He has given
us much to think about and we anticipate that his ideas will be widely
discussed over the coming months and years.

John Pecman joined the (then) Bureau of Competition Policy right out of
graduate school in 1984. An economist joining a law enforcement agency,
he did not imagine that he would spend over thirty years in the same orga-
nization -- including over five years as its Commissioner. However, he
arrived at an exciting time for competition policy in Canada as the new
Competition Act and Competition Tribunal Act of 1986 remade large parts
of the Canadian law on (especially) single-firm conduct and mergers. It was
arguably the most exciting time in Canadian history to become engaged in
the field and over his career John has made important contributions across
the Bureau, serving in a series of increasingly senior positions up to and
including his time as Commissioner. Over this period he has been involved
in a number of the most important cases in the Competition Act era.

Commissioner Pecman’s tenure will be remembered for several signature
accomplishments. He brought to the office great credibility as a highly
experienced enforcement official and a refreshing openness seen in his
personal approachability but, more importantly, in his willingness to
actively engage with stakeholders and consult widely during the policy
formulation process. His time as Commissioner saw the creation of many
new guidance documents and the revision of several others, providing much
greater — and very much appreciated - clarity on the Bureau’s approach to
a number of complicated issues. He embraced transparency and dialogue,
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and championed compliance — with his model of “shared compliance” -
over strictly aggressive enforcement. Indeed, he saw the tremendous value
in, and energized, many non-enforcement activities such as advocacy work,
regulatory interventions and industry studies.

In addition to these domestic accomplishments, John was a great compe-
tition diplomat for Canada. Ever increasing cross-border merger and cartel
activity compels national and regional competition authorities to work
together to share information and best practices and to try to lower costs for
all parties involved in enforcement activities. To this end, under his leader-
ship the Bureau signed a number of MOU agreements with other agencies.
He was also universally recognized as one of the leaders of the International
Competition Network. His widely-respected efforts raised Canada’s profile
putting it front and centre in global competition policy initiatives, assuring
that Canada was an active contributor to, and beneficiary of, ICN activi-
ties. In recent years he was a strong champion, within the ICN, for greater
support for the work of agency economists. Not a surprising focus for the
first economist to be the Canadian Commissioner, perhaps, but his efforts
have very positively raised the profile of competition economics at the ICN.

The 2012-2018 period could not have been an easy time to be the Cana-
dian Commissioner of Competition. Having to address a number of new
challenges arising from, for example, the new economics of the digital
economy and popular concerns that competition policy should address an
expanding set of goals, and to do that with an ever-shrinking budget must
have been daunting. But John embraced the challenges and made great
progress. His will be a difficult act to follow.

Léquipe de la Revue est absolument ravie que lex-commissaire John
Pecman ait accepté de lui faire part de ses méditations sur sa longue carriére
au Bureau de la concurrence et les défis qui attendent son successeur. Nous
souhaitons le remercier pour le soin et leffort qu’il a mis a larticulation de
cette réflexion riche et féconde, que nous vous présentons dans ce numéro. 1l
y fait une rétrospective des profondes mutations des politiques canadiennes
sur la concurrence qu’il a vu sopérer au fil des ans; décrit ses principaux
champs d’intervention et les réalisations du Bureau pendant son mandat
comme commissaire; et joue les trouble-paix en recommandant une série
de réformes des lois et politiques. Un article qui donne certes matiére a
réflexion; nous croyons que les idées qu’il présente alimenteront les débats
pour les mois et années a venir.

A peine John Pecman terminait-il ses études supérieures qu’il a rejoint
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les rangs du Bureau de la politique de concurrence (de son ancien nom),
en 1984. Economiste embauché dans un organisme dapplication de la loi,
il était alors loin de sattendre a y passer les trente prochaines années -
dont plus de cinq ans au poste de commissaire. Or, son arrivée coincidait
avec un tournant majeur : les nouvelles Loi sur la concurrence et Loi sur
le Tribunal de la concurrence de 1986 réécrivaient tout un pan du droit
canadien de la concurrence, et plus particuliérement celui sur la fusion
et le comportement individuel des entreprises. Sensuivit possiblement l'un
des épisodes les plus palpitants de Uhistoire du pays pour travailler dans
le domaine, et cest ce que fera John Pecman, qui apportera d’importantes
contributions au Bureau et en gravira les échelons jusqua finalement
devenir commissaire. Au cours de sa carriére, il prendra part a plusieurs
des affaires marquantes du régime de la Loi sur la concurrence.

On se souviendra du mandat du commissaire Pecman, ponctué de plus
d'une réalisation distinctive : 'homme a beaucoup renforcé la crédibilité
du Bureau de par sa riche expérience, sa facilité dabord - témoignant d’un
rare degré douverture — et, surtout, sa détermination a consulter tout un
éventail de parties intéressées dans lélaboration des politiques et a entre-
tenir la relation avec elles. Sous sa houlette, de nombreux documents
dencadrement ont été rédigés ou refondus, ce qui a apporté des précisions
- fort appréciées - sur la ligne de conduite du Bureau en ce qui a trait a
diverses questions complexes. Il a épousé les principes de transparence et
de dialogue, et a fait de la conformité son cheval de bataille — avec son
modeéle de « conformité partagée » — plutot que la mise en application par
la contrainte. En effet, il a vu toute la valeur des activités ne passant pas par
la coercition (campagnes de sensibilisation, interventions réglementaires,
études du monde des affaires), et ceuvré a les dynamiser.

Et outre tout ce qu’il a fait au pays, John Pecman sest aussi avéré un
brillant diplomate pour le Canada en matiére de concurrence. Avec la
multiplication des fusions transfrontaliéres et des cartels, les autorités
nationales et régionales sont poussées a collaborer, a échanger renseigne-
ments et pratiques exemplaires, et a tenter de réduire les coilts pour toutes
les parties qui interviennent dans le processus dapplication du droit; cest
pourquoi, sous sa gouverne, le Bureau a conclu des protocoles dentente
avec ses semblables. homme est aussi universellement reconnu comme
Pune des tétes pensantes du Réseau international de la concurrence (RIC).
Ses efforts méritoires ont propulsé le Canada a lavant-scéne des initia-
tives mondiales de réglementation de la concurrence; ils se sont avérés
lassurance non seulement que le pays participe activement aux activités du
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RIC, mais aussi qu’il en bénéficie. Dans les derniéres années, il sest fait le
champion des économistes au sein du réseau, pronant un meilleur soutien
a leur travail. Cette intercession, si elle nest pas surprenante venant du
premier économiste a devenir commissaire de la concurrence au Canada, a
grandement contribué a accroitre la considération accordée dans le RIC a
la science économique en matiére de concurrence.

Il a di étre particuliérement ardu doccuper les fonctions de commissaire
de 2012 a 2018 : cela revenait a composer avec toutes sortes de difficultés
posées, par exemple, par la nouvelle économie numérique, le foisonnement
des buts de la réglementation en matiére de concurrence sous la pression
populaire, ou des compressions budgétaires toujours plus importantes. Qua
cela ne tienne : John Pecman sest montré a la hauteur de tous ces défis,
et capable de véritables prouesses. Son successeur aura fort a faire pour
légaler!
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UNLEASH CANADA'S COMPETITION WATCHDOG:
IMPROVING THE EFFECTIVENESS AND ENSURING THE
INDEPENDENCE OF CANADA'S COMPETITION BUREAU

Former Canadian Commissioner of
Competition John Pecman!

For three decades I had the honour of working at Canada’s Competi-
tion Bureau — an agency internationally recognized as a leader in effective
competition law enforcement. Though when I started as a case handler in
1984 I never expected, nor planned, to serve as Commissioner, leading the
agency and the staff that have given so much to me both professionally
and personally has been the highpoint of a rewarding career in service to
the public. Though there is much to reflect on, my experience working to
advance the principles of competition as an executive member of both the
International Competition Network and the Organization for Economic
Cooperation and Development certainly stands out.

In my time at the Bureau, Canada’s competition law and the Bureau itself
have undergone tremendous change. Now, operating in a marketplace that
is evolving at a frenetic pace, I believe the Bureau stands at a crossroads
in its history; where evolution, both for the Bureau and for the legislation
that it enforces, is absolutely imperative. Having had the opportunity to
reflect on my three decades in competition law enforcement, I believe that
the time is ripe to share the insight I have gained - with the goal of ignit-
ing a discussion about improving the institutional design, legislation and
function of Canada’s Competition Bureau. In what follows, I propose to
provide: an overview of the Bureau’s current design and function, histori-
cal background on Canada’s competition law and the Competition Bureau,
highlights of recent developments within the Bureau, an analysis of the
current issues (and trends we expect will continue) in competition law and
policy - and how the Bureau has responded to these. I will conclude by
providing substantive recommendations for both structural (institutional)
and legislative reform.

I must preface this by saying that I am exceptionally proud of what
we have accomplished together in my thirty years of employment at the
Bureau - and in particular the work we have done in the last five years
to strengthen the agency and prepare it for the future. When you lead an
organization, it goes without saying that your successes are not yours alone
but rather belong to the staff, who are the foundation upon which you
stand. The Bureau is an organization that is teeming with talent and, in



6 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL.31,NO.1

that respect, is well positioned to tackle the challenges that await it in the
not too distant future.

Pendant trois décennies, jai eu 'honneur de travailler au Bureau de la
concurrence du Canada; un organisme reconnu comme chef de file mondial
dans lapplication efficace du droit de la concurrence. Il faut toutefois savoir
quen 1984, a mes débuts comme responsable de cas, jétais a cent lieues de
me douter que jallais un jour devenir commissaire et prendre les rénes de
cet organisme auquel je dois tant sur les plans professionnel et personnel, ce
qui fut le point dorgue de ma gratifiante carriére au service du public. Bien
des choses me reviennent a lesprit, mais je retiens tout particuliérement
mon travail de promotion des principes de concurrence comme membre de
lexécutif du Réseau international de la concurrence et de 'Organisation de
coopération et de développement économiques.

Durant ma carriére au Bureau, jai vu énormément de changements dans
le droit canadien de la concurrence et au Bureau lui-méme. A présent que le
marché se transforme a un rythme effréné, le Bureau se trouve a la croisée
des chemins : lui-méme et la loi dont il veille a lapplication doivent absolu-
ment évoluer. Ayant pu réfléchir sur mes trente années dans lapplication
du droit de la concurrence, je crois que le moment est venu de faire part
de mes expériences. Jespére ainsi susciter un débat sur lamélioration du
modeéle institutionnel, de la législation, et des fonctions du Bureau de la
concurrence du Canada. Dans les lignes qui suivent, je présente une vue
densemble de lactuel Bureau et de ses fonctions; son historique et celui
du droit de la concurrence au Canada; les faits saillants de lactualité du
Bureau; une analyse des questions de I'heure (et des tendances que nous
espérons voir se maintenir) dans ce domaine du droit et les politiques y
afférentes; et les mesures que le Bureau a adoptées au vu de tout cela. Je
conclurai par des recommandations concrétes en vue dune réforme struc-
turelle (institutionnelle) et législative.

Je dois tout dabord dire que je suis extrémement fier de ce que nous
avons accompli ensemble durant mes trente années au Bureau, et surtout
du travail que nous avons abattu dans les cing derniéres pour renforcer
lorganisation et la préparer aux défis de lavenir. Quand vous étes a la téte
dune organisation, il va sans dire que vos réussites ne sont pas que les
votres; elles sont surtout celles du personnel, sans qui vous ne seriez pas
grand-chose. Le Bureau débordant de gens de talent, il est bien placé pour
sattaquer aux problémes qui seront notre lot dans un avenir proche.
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Introduction

ompetition and free markets promote the efficient allocation

of resources and create strong incentives for innovation and

productivity enhancements in the economy®. Unnecessary gov-
ernment regulation in place of free markets imposes costs on businesses
and stifles innovation and productivity.’ Thus, effective competition law
and policy are key elements in ensuring the competitiveness and effi-
ciency of the Canadian economy and better enable Canadian businesses
to compete in the international arena.* Parliament recognized this fact in
section 1.1 of the Competition Act (the Act). Other governments across
the globe recognize that healthy markets require effective competition
regimes to foster sustained economic development. Free market capital-
ism is now recognized by even the world’s most communist and socialist
regimes as the undisputed system for generating wealth and innovation.
Other jurisdictions such as Australia have gone beyond traditional com-
petition law enforcement to enhance their competitiveness by focusing
on the promotion of competition and having integrated competition
analysis in their legislative frameworks.’

The purpose of the Act is to ensure that market forces work to create
efficient businesses with incentives to innovate, and that consumers
benefit from lower prices and better products and services. The Act sets
out a range of business activities that may undermine the operation of
competitive markets. Through its investigative and enforcement author-
ity, the Bureau combats price-fixing cartels, anti-competitive mergers
and dominant firms that abuse their market power, as well as misleading
advertising and other deceptive marketing practices. The Competition
Bureau (Bureau) conducts investigations and recommends action to the
Commissioner of Competition, who may refer criminal cases to the Public
Prosecution Service of Canada (PPSC) for prosecution or work with the
Department of Justice Canada to litigate civil cases. In civil reviewable
matters, the Commissioner may seek remedial relief before the Compe-
tition Tribunal (Tribunal); a specialized quasi-judicial body composed
of federal court judges and lay members. Limited private enforcement
of competition laws are also permitted through damage suits under the
criminal provisions of the Act or through cease-and-desist orders issued
by the Tribunal for certain market restrictions. The Bureau’s mandate
also extends to competition advocacy — the Commissioner appears
before federal and provincial boards, commissions or other tribunals,
advocating for principled deregulation of markets and increased reliance
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on market forces in key sectors of the economy. Notable interventions
have been made in the telecommunications, financial services, energy
and transportation sectors. Within the organization, the Bureau’s Plan-
ning, Policy and Advocacy Directorate has responsibility for liaising
with the Department of Innovation, Science and Economic Develop-
ment’s (ISED) Strategic and Innovation Policy Sector on amendments to
legislation that will impact competition. The Commissioner and/or his
representative also appear before Standing Committees of Parliament to
speak to issues related to the Act. Additionally, as part of the Commis-
sioner’s mandate as a competition advocate, the Bureau conducts market
studies and makes recommendations for improving competitive prac-
tices within certain industries.®

The Bureau reports to ISED (formerly Industry Canada), which is
responsible for marketplace frameworks and by extension, for ensur-
ing that Canadians have a fair, efficient and competitive marketplace.
The Commissioner serves as a senior officer of ISED and reports to the
Deputy Minister on non-enforcement matters. The Deputy Minister of
ISED has administrative and budgetary control over the Bureau, includ-
ing sign-off on all executive hires by the Bureau. As the Commissioner is
appointed by the Governor-in-Council and enforcement -related deci-
sions are not subject to ministerial review or approval,” the Bureau has
a degree of functional autonomy from ISED and positions itself as an
independent law enforcement agency. It is, however, important to note
that the Bureau’s stated independence from ISED does not necessarily
extend to competition policy settings.®

This hybrid model of an enforcement agency within a government
department primarily concerned with industrial policy has, at times,
been the subject of some controversy and led to calls for greater structural
separation to protect the Bureau from potential political interference.
Public debates on this very subject arose after the failure of proposed
bank mergers in 1999 and the following year, during Air Canada’s
acquisition of Canadian Airlines, when the federal cabinet sidelined the
application of the Act to enable the consummation of the airline merger.
Subsequently, the Commissioner of the day asserted that his office was
perceived as not being independent from political interference, and
the government needed to address this issue.” Similar sentiments were
echoed by other competition law practitioners as well as the Chairman
of the Australian Competition and Consumer Commission (ACCC)
who warned of the danger of political meddling, noting the importance
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of the ACCC’s independence.”” During an interview regarding Act
amendments, then President and CEO of the Canadian Chamber of
Commerce, Nancy Hughes Anthony, stated: “There is a perception that
the competition commissioner [Konrad Von Finckenstein] is not allowed
to work without [political] interference”!! Thereafter, the Senate Banking
Committee urged John Manley, then Minister of Finance, to minimize
political interference to enable the Bureau to determine whether a bank
merger was good for consumers and for the banking system.'

The Organization for Economic Cooperation and Development
(OECD) has also raised concerns with the appearance of conflict of inter-
est stemming from the lack of perceived independence of the Bureau
from a government department that is responsible for both setting and
promoting industrial policy. In a 2002 report on the role of competition
policy in regulatory reform for Canada, the OECD noted that “the Com-
missioner appears less independent than enforcement bodies in many
other OECD member countries.””* The report goes on to state that “public
perceptions about the Commissioner’s independence or lack of it may be
an instance of a more widespread public impression that government
decisions depend on political influence as much as on policy merits”**
In a follow-on study by the OECD in 2004, the report observed that the
Bureau had taken a number of communication-related actions to pub-
licize its enforcement independence from Industry Canada. However,
the report suggests that “lingering misperceptions” could be further dis-
pelled by presenting the Bureau’s budget separate from Industry Canada
or more significantly by “making it a stand-alone agency, reporting to
Parliament through the Minister of Industry but responsible for its own
finances and personnel, or locating it elsewhere within the government
structure” (emphasis added).”” The debate surrounding the autonomy
and structure of the Bureau was extended to the Commissioner’s influ-
ential role in legislative amendments to the Act in a paper authored by
a former Commissioner in 2002.' The paper suggested that competi-
tion policy in Canada might be better served if the policy function were
severed from the Bureau’s enforcement function as is the case in Austra-
lia and the United Kingdom. Prior to this, another former Commissioner
had also called for reform of the institutional framework of the Bureau,
recommending an integrated agency model, similar to those found in
the U.S. (Federal Trade Commission) or in Europe (Directorate General
Competition), whereby the Bureau would become both investigator and
adjudicator of competition cases, as opposed to the current bifurcated
model, where matters are adjudicated by the courts or the Tribunal.
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In this same vein, the report of the Competition Policy Review Panel in
2008, recommended the separation of the Bureau’s enforcement func-
tion from its advocacy function, and further advocated for the creation
of a Canadian Competitiveness Council, an independent agency with
a broad mandate to publish about, research on, and serve as the public
advocate for competition.'®

With the increasing internationalization and complexity (both legal
and economic) of competition law enforcement in Canada, the Com-
petition Policy Review panel report also suggested that the Bureau does
not have sufficient resources to effectively carry out its broad competi-
tion policy mandate.”” The Bureau’s increased scope of responsibilities
directly relates to increased globalization and international trade liber-
alization, including the North American Free Trade Agreement and the
Canada-Europe Comprehensive Economic and Trade Agreement, which
increase cross-border commercial transactions in Canada, and demand
for increased international cooperation in enforcement and harmoniza-
tion of competition laws. With the growing number of multi-national
companies operating in multiple jurisdictions and the emergence of the
digital economy, cooperation and coordination with other international
competition authorities enhances detection, investigation and prosecu-
tion of hard-core cartels and mass-marketing fraud and improves the
effectiveness of international merger reviews. Other pressures on the
Bureau include: increasing interventions and enforcements in deregu-
lating markets (most notably in the telecommunications sector), the
rapid development of new technologies, which have led to an expo-
nential increase in cyber-crime (e.g. rising number of on-line frauds),
court decisions (e.g. the Supreme Court of Canada (SCC) in Tervita) that
require the Bureau to quantify anti-competitive effects, and the rising
costs associated with handling digital records.

The Bureau has responded to the increased workload brought about
by greater demands on its services by placing increased emphasis
on the concept of shared compliance, captured by the Framework on
Competition and Compliance,” to support a balanced approach to its
mandate, including education, advocacy and enforcement. This serves
to limit the need for costly and time consuming contested proceedings
before the courts or applications to the Tribunal. In what follows, I
will provide historical background on Canadas competition law and
the Bureau, recent developments within the Bureau, an analysis of the
current issues and trends in competition law and policy - and how the
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Bureau has responded to these. I will conclude by providing substantive
recommendations. The themes I touch on will include independence,
resources, legislative modernization and structural reform.

Historical Background

Since the introduction of its first competition legislation — An Act for
the Prevention and Suppression of Combinations formed in the Restraint
of Trade, Canada’s competition law and its various agencies, including
the Bureau, have undergone major structural change, beginning in the
1950s with the establishment of the dedicated office of the Director of
Investigation and Research (the Director), which is today known as the
Competition Bureau. Prior to 1976, the Combines Investigation Act, the
predecessor of the Act, was entirely criminal in nature. In January 1984,
when I joined what was then the Bureau of Competition Policy, the Com-
bines Investigation Act was still in effect in an amended form to include
the services sector of the economy and civil restrictive trade practices
provisions (those covering vertical restraints like exclusive dealing and
tied selling) that were adjudicated before the specialized Restrictive
Trade Practices Commission. The Bureau of Competition Policy was just
recovering from the longstanding and costly petroleum market inquiry
and was facing considerable criticism from stakeholders. There was no
meaningful merger control function at the time, nor were there were any
significant monopoly cases. The Bureau’s focus was decidedly on cartel
and retail price maintenance enforcement, despite having lost its search
powers in the SCC’s decision in the Hunter v. Southam charter challenge
that same year. There was a very active division dedicated to regulated
industries that was producing landmark regulatory interventions in the
telecommunications and transport sectors. The deceptive marketing
practices group reported directly to the Director and was housed in a
separate building. The Bureau was, at that time, under the purview of
the Department of Consumer and Corporate Affairs, the federal depart-
ment responsible for marketplace framework regulations and consumer
protection.

My very first case files involved retail price maintenance offences
against Gyrafalcon Corporation, an exclusive distributor of Robert
Bateman prints, and Hoffman La-Roche for the retail supply of efterves-
cent vitamin tablets. Interestingly, the searches in both of these cases
were executed with criminal code warrants and both companies pleaded
guilty and were fined $50,000.
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In June of 1986, Canada’s competition law was once again modernized
with the coming into force of both the Act and the Competition Tribunal
Act. Significant changes occurred in light of the new acts including most
notably:

1. The inclusion of civil provisions, the most important of which
included mergers, abuse of dominance, vertically restrictive prac-
tices, refusal to supply and certain deceptive marketing provisions.
These were to be handled by a specialized quasi-judicial Tribunal,
whose decisions could be appealed to the Federal Court of Appeal
(FCA).

2. 'The creation of a pre-merger notification regime, includng the
addition of merger filing fees.

3. The inclusion of a requirement for the Commissioner to apply
through the courts for the use of his formal investigative powers
like search warrants, written returns of information and examina-
tion of witnesses under oath. This was to ensure compliance with
the provisions of the Canadian Charter of Rights and Freedoms,
which entered into force four years prior.

4. The elimination of the Director’s market inquiry powers.

Additionally, in order to prohibit or seek divestitures in a merger
under the new law, the Director was now required to demonstrate that
the merger has or was likely to “prevent or lessen competition substan-
tially” However, the Tribunal was not to make an order if the merger
was likely to bring about “gains in efficiency that will be greater than,
and will offset”, the anti-competitive effects. This unique “efficiencies
defence” included in the merger provisions was heavily influenced by the
“Chicago School” approach to economics, which argued that increased
profits and concentration were the natural outcome of higher efficiencies
and indicative of healthy competition. At the time, policy makers were of
the view that the so-called “efficiencies defence” would indeed promote
the efficiency of the Canadian economy and enable Canadian companies
to better compete internationally. Since that time, observers have charac-
terized the efficiencies defence as a necessary public interest consideration
within the Bureau’s merger review processes, which do not promote
consumer welfare - a more common objective of competition laws.*'

Following the coming into force of the new acts, the Bureau created
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a dedicated merger branch to ensure that merger review would receive
the financial and human resources required to fulfill this mandate. As
a young case officer, I was assigned to this branch. This assignment fol-
lowed my work on the first merger before the Tribunal, the Palm Dairies
case, which was significant for the fact that the Tribunal refused to issue
a consent order approving the remedies negotiated between the Director
and the parties. Later, the Act was amended to enable the Commissioner
to register consent orders with minimal oversight. Also, at the time of
the new merger review process, practitioners were expressing concerns
over the small number of mergers that were being challenged before the
Tribunal and remarking that the most complex cases were being settled
in the Director’s office,” most often through a restructuring of the deal
to resolve competition concerns.

During my tenure as a senior case manager in the merger branch, I
worked on a number of transactions where concerns were resolved
through consent agreements, including ADM Industries/Maple Leaf
Mills, Canadian Waste Services/Capital Environmental Resources,
Abitibi-Consolidated/Donohue and Lafarge/Blue Circle. However, it
was as the senior officer on the landmark Superior Propane/ICG litiga-
tion that I was able to participate in my first case before the Tribunal
involving a claimed “efficiencies defence” to what the Commissioner at
the time found to be an anti-competitive transaction. After two appeals
to the FCA, the Tribunal’s initial decision stood - allowing the merger
to proceed, using a modified “balancing-weights” approach (adding
wealth transfer considerations of low income households impacted by
the merger) to the application of the total surplus standard.

Following the Superior Propane decision, the Bureau advocated for
the amendment of the merger provisions by narrowing the efficiencies
defence so that efficiencies would be considered as a factor in the assess-
ment of the effects of a merger, more in keeping with a consumer welfare
standard. Notably, this idea was advanced in Bill C-249, a private mem-
ber’s bill that received third reading in the House of Commons in 2003,
but ultimately died on the order paper before any debate took place in
the Senate.

Non-merger efficiency considerations were also considered by the Tri-
bunal. I was privileged to have led the Bureau file in the Laidlaw waste
disposal case where important jurisprudence was developed regarding
restrictive contracting practices, including the rejection of efficiency



14 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL.31,NO.1

explanations as a justification for the anti-competitive conduct in this
particular case.” I also note that, more broadly, the Bureau achieved a
number of early successes at the Tribunal in the era of non-merger civil
matters, beginning with Nutrasweet.

In 1995, the Mulroney government dismantled the Department of
Consumer Affairs in a structural overhaul that saw the Bureau of Com-
petition Policy become part of the Department of Industry. For all intents
and purposes, there was little impact for staft at the working level, like
myself. The challenge was mainly felt at the executive level of the agency,
where the Director of Investigation and Research became a member of
the departmental management committee, whose discussions of indus-
trial policy related to support for national champions, among other
things. These were anathema to the Bureau, which defends the prin-
ciple that competition should exist on merit, and without unnecessary
restraints or incentives granted by government.

It is widely accepted in competition law circles that the most egregious
harm to the economy from private restraints comes from hard-core
cartels.** As they pose the greatest threat, they are of the greatest concern
to all competition law enforcement agencies and, naturally, addressing
them is a top priority. In 1993, the Bureau adopted what, in my experi-
ence, is the best tool to prosecute and deter cartels - itsimmunity program.
Further revised in 2000, the Bureau’s immunity program followed in the
footsteps of the US DOJ Antitrust Division’s “first in” amnesty program.
Under the Bureau’s Immunity program, the first firm or individual that
self-reports and cooperates with the Bureau receives full immunity from
prosecution. Expanding this highly effective tool in 2010, the Bureau
established its leniency program, which provides reduced penalties for
those who self-report and cooperate, but miss the opportunity to be first
in line. As the Senior Deputy Commissioner for Criminal Matters, I
worked closely with the PPSC to develop the first leniency program and
revise the memorandum of understanding (MOU) between the Bureau
and the PPSC. Our cartel settlement programs became an international
best practice, and were replicated in concept by many other competition
agencies. The advent of the immunity program marked the beginning of
an enormously successful period of cartel enforcement, which continues
to this day.” In fact, during my tenure as Commissioner alone, the immu-
nity and leniency programs brought in 27 convictions and guilty pleas.

International cooperation began to figure prominently in the Bureau’s



2018 CANADIAN COMPETITION LAW REVIEW 15

work in the late 1990s, starting first in cartel enforcement with a case
related to the sale of thermal fax paper, followed closely by others,
including the vitamin, graphite electrodes, citric acid and lysine cartel
investigations. Since that time, the Bureau has played a prominent
leadership role in the international competition law enforcement com-
munity. The Bureau is one of the founding members of the International
Competition Network (ICN), serving as its secretariat since its inception
in 2001 and chairing the ICN Steering Group on two separate occa-
sions. Additionally, the Bureau has participated actively in all five ICN
working groups and presently serves as co-chair of the Agency Effective-
ness Working Group. On a personal level, serving as the ICN-OECD
liaison and hosting the first ICN Chief Economist Workshop (2016) with
UBC, as well as the ICN Cartel Workshop (2017), stand out as important
accomplishments.

The Bureau’s international work extends to the OECD, where it is an
active member of the Competition Committee, and to the International
Consumer Protection and Enforcement Network, where it serves in a
leadership role. The Bureau’s active work in international cooperation is
driven by its desire to promote further convergence of competition laws,
improve the cost effectiveness of cross-border investigations, reduce
inconsistent outcomes, support capacity building and develop trusting
working relationships.

In 2008, the previously-mentioned Competition Policy Review
Panel released its final report. The report, which calls competition
the strongest spur to innovation and value creation, made a number
of recommendations for improving the state of competition policy in
Canada. This included recommendations for legislative amendments
to outmoded or ineffective provisions of Canada’s competition laws.*
Ultimately, these recommendations formed the basis for the most
significant amendments to the Act in over two decades, subsequently
introduced in 2009. Included among these were changes to the Bureau’s
merger review regime that harmonized our process with the United States
(US) by implementing a two-stage process, increased the notification
threshold and decreased the limitation period on post-closing challenges
to one year from three. The new amendments provided the Bureau
with the ability to seek administrative monetary penalties for abuse of
dominance and added de-criminalized pricing practices provisions, and
civil competitor collaboration provisions.
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Most notably, the new legislation brought significant change to how
the Bureau dealt with the most serious cartels, increasing fines to $25
million and jail time to 14 years, while simultaneously making cartels
per seillegal and removing the so-called “undueness provisions”. Prior to
these changes, price-fixing was only considered illegal if the agreement
had the impact of unduly lessening competition, “a combination of some
market power and some behaviour likely to injure competition”.”

In 2011, the Bureau met another significant change, albeit this time
without much fanfare, when the competition policy function was acquired
by the Department of Industry in an MOU between the two organiza-
tions. This leads us to today, where the Bureau provides policy advice to
the department on emerging public interest incursions to the Act, like
the Harper government’s aborted price gap legislation, or the current Bill
C-49, an act to amended the Canada Transportation Act,?® as it relates
to airline joint ventures, on an as-requested basis. Without lessening the
importance of the aforementioned amendments, it is important to note
that the 2009 amendments are now almost a decade old. What is more
disconcerting is the fact that, despite repeated requests by the Bureau for
needed amendments to the competition laws to address Canada’s rapidly
evolving economy, ISED has not undertaken a comprehensive review of
the legislation since having withdrawn the policy role from the Commis-
sioner some eight years ago.

Appointment as Commissioner

In 2012, I found myself suddenly appointed Interim Commissioner,
following the unexpected departure of then-Commissioner Melanie
Aiken. At the time of my appointment I was described as a “highly expe-
rienced enforcer”? While that may have been true, and it may have set
certain expectations about what kind of a Commissioner I would be, it
left out some important information about what I intended to bring to
the table. It was my objective from the outset to bring an entirely new
approach to the Bureau - that is, one of an open, transparent and col-
laborative organization. I believe we achieved significant progress in
implementing this approach. From the outset, I saw my role not as a
caretaker, but as a leader, and I set out to demonstrate that both inter-
nally and externally. I demonstrated both in words and in actions that
we would, together, build an organization that was focused on what I
called the 4Cs - increasing Compliance, greater transparency through
increased Communication, improved Collaboration, both externally
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and internally, and delivering better results for Canadians. I am sure that
my early statements about shared compliance, the Bureau’s use of section
11 orders, and our return to advocacy work were a surprise to many, but
I felt then - and continue to feel - that being transparent about where I
wanted to take the organization was of the utmost importance.

In June 2013, I was appointed Commissioner and justifiably or not, I
certainly felt like the “Black Swan” Commissioner — I was the first career
Bureau staffer and the first non-lawyer to head the Bureau in its entire
history. On top of this, I had determined that my goal during my tenure
was to build a stronger, more trusted and more effective agency — one
that was transparent, collaborative, flexible, and better prepared to meet
the challenges it would inevitably face in the future. This would translate
into significant change for both the Bureau and its stakeholders.

Internally, this began with the Bureau’s realignment process, which
incorporated four elements — an internal restructuring, a new
governance structure, increased delegation, and a three-year strategic
plan. From my perspective, this was the means to shift away from an
insular, unilateral approach that saw the Bureau structure and staff
operating in silos and was no longer serving it or anyone else well. To
support a more collaborative approach to work, we restructured the
Bureau, reducing the number of branches from eight to four. We also
added the Competition Promotion Branch, which was to be the Crown
Jewel of realignment — our outward facing branch tasked with tearing
down the proverbial wall surrounding the Bureau. At the same time, we
established a unit that would work entirely on increasing compliance
- encouraging businesses to adopt credible and effective compliance
programs. Further, a new governance structure was established - creating
four new committees with a view to increase horizontal decision-making
across the Bureau. As part of this new structure, we also increased the
delegation of authority, giving additional latitude and responsibilities to
Deputy Commissioners, an act that created a cascading effect of increased
responsibility and greater ownership of work right down to the officer
level. Finally, we developed a three-year strategic plan that outlined our
guiding principles and core values, and laid out our commitments for the
coming three years in five key areas: increasing compliance, empowering
Canadians, promoting competition, collaborating with partners and
championing excellence. This was a new direction for the Bureau - and it
was not without its challenges -- but we pulled together and got the work
done. I believe the Bureau is a far more collaborative and effective agency
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because of it. I would like to make particular mention of the Bureau’s
senior management team, without whom none of this would have been
achievable. Their support, particularly around the areas of operating as
“one Bureau” and in increased delegation served to empower our team
and facilitated our goal of increased Bureau effectiveness.

From the beginning, my goal in moving the Bureau forward was to
create a culture of continuous incremental improvement, with a view
to building the trust — in our work and with our stakeholders be they
government, industry, the Bar or Canadian consumers. We did this in
a number of ways: through shared compliance, collaboration initia-
tives, providing increased guidance and improved relationships with key
stakeholders.

Shared Compliance

As noted earlier, I began speaking very early in my tenure about the
notion of shared compliance, namely the interrelated roles of the Bureau,
legal and business community towards compliance with the Act. From
my perspective, adopting a collaborative approach to ensuring compli-
ance with the law has enabled the Bureau to achieve immeasurably more
than it could have acting alone - and this has benefitted consumers,
businesses and the Canadian economy as a whole. We undertook this
initiative in the spirit of collaboration, reaching out to our partners in
international law enforcement agencies to learn from their experiences.
Simultaneously, we began updating and rebranding the Conformity
Continuum and Compliance Bulletin in consultation with our partners
in the legal and business communities. Then, in keeping with the theme
of continuous improvement, we moved forward with the establishment
of a Compliance Unit to oversee and coordinate our compliance-related
activities.

I believe that this approach has served the Bureau and its counterparts
well - supporting increased engagement on the part of the business com-
munity and a strategic approach to competition law enforcement, both
of which have advanced our objective of increasing compliance.

Increased Guidance

An integral part of the idea of increased transparency and shared com-
pliance is increased guidance. Again, from the outset of my term, I was
determined to provide greater clarity, transparency, and certainty for
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the business and legal community with regard to how the Bureau would
approach its work, starting with the release of the “Bulletin on Transpar-
ency’. We began incrementally, increasing our use of position statements
and then moved on to other documents, including updating the Intel-
lectual Property Enforcement Guidelines, the Corporate Compliance
Bulletin, the Abuse of Dominance Guidelines, and the Immunity and
Leniency FAQs. More recently, we provided insight into how Big Data
might impact competition law enforcement, penning a white paper on
the subject.

At the time of my departure from the Bureau, there were a number
of ongoing initiatives to increase guidance. The Bureau had recently
released for public consultation a bulletin to provide greater insight into
our approach to the assessment of efficiencies in merger reviews. As well,
the Bureau was moving forward on the development of a comprehensive
communications protocol. I hope that these initiatives will be successful
in further improving the organization’s culture of transparency. Clarity is
important for the business community and in turn, supports economic
growth and investment in Canada. By providing increased guidance,
the Bureau supported these objectives and our key priority - increased
compliance.

Improved Relationships and Collaboration

Strong working relationships are one of the hallmarks of any success-
ful organization and the Bureau is no exception. With that in mind,
during my tenure, the Bureau invested significant effort into improving
our relationships with a number of key stakeholders, in particular those
with whom we work most closely. I believe we have made great strides
in our relationship with, the Department of Justice Competition Bureau
Legal Services (CBLS), the Canadian Bar Association (CBA), and with
ISED. The Competition Tribunal/Bar Liaison Committee and the Tribu-
nal’s directive on mediation are prime examples of the advances that the
Bureau has made in improving our external relationships with key stake-
holders. We also took steps to improve our relationship with the PPSC,
and I hope that the Bureau will continue to strengthen this important
relationship in the years ahead.

In that same vein, we sought to improve our formal working rela-
tionships with our law enforcement partners both domestically and
internationally, through 65 new or updated cooperation agreements
spanning all sectors, and by increasing collaborative enforcement.
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Current Issues in Competition Law and Policy

Never has it been more challenging to be a competition agency. The
increasing globalization and digitalization of commerce has made
modern competition law enforcement full of risk and complexity. The
current issues that agencies face mean that it is more important than ever
to ensure that agencies are independent and properly resourced.

One major issue that competition agencies are faced with is the current
populist concern over rising concentration and economic inequality,
commonly referred to as the “hipster antitrust” movement. In a widely-
read article, The Economist argued that, over the past several decades,
many US industries, including airlines, healthcare and technology have
undergone significant consolidation, leading to high corporate profits
and deepening income inequality.” Similarly, a report by the US Council
of Economic Advisers highlighted the issue of growing concentration
in the US economy and suggested it could be resulting in firms gaining
monopsony power over labour and depressing wages.’!

Unsurprisingly, the concerns over increasing concentration have
placed competition law enforcement in the spotlight. Some commen-
tators have argued that the problem lies in the traditional competition
framework that has consumer welfare at its centre. For example, Lina
Khan of the Open Markets Institute, a US think tank, has argued that,
“[t]he current framework in antitrust fails to register certain forms of
anticompetitive harm and therefore is unequipped to promote real com-
petition—a shortcoming that is illuminated and amplified in the context
of online platforms and data-driven markets.”*> Khan goes on to argue
that, “Im]odern doctrine assumes that advancing consumer welfare
is the sole purpose of antitrust. But the consumer welfare approach to
antitrust is unduly narrow... [t]he rise of dominant internet platforms
freshly reveals the shortcomings of the consumer welfare framework and
that it should be abandoned”™*

US policymakers have also responded by advocating for changes to
antitrust laws. In their A Better Deal plan, the US Democratic Party criti-
cized antitrust institutions for having “allowed large companies to get
larger, resulting in higher prices and limited consumer choice in daily
expenses such as travel, cable, and food and beverages. And because
concentrated market power leads to concentrated political power, these
companies deploy armies of lobbyists to increase their stranglehold on
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Washington.”** Among their proposals to remedy this perceived problem,
they suggest:

[N]ew merger standards that require a broader, longer-term view and
strong presumptions that market concentration can result in anticompeti-
tive conduct. These standards will prevent not only mergers that unfairly
increase prices but also those that unfairly reduce competition—they will
ensure that regulators carefully scrutinize whether mergers reduce wages,
cut jobs, lower product quality, limit access to services, stifle innovation,
or hinder the ability of small businesses and entrepreneurs to compete.
In an increasingly data-driven society, merger standards must explicitly
consider the ways in which control of consumer data can be used to stifle
competition or jeopardize consumer privacy.

In addition, under our new standards, companies proposing the largest
mergers would be presumed to be anticompetitive and would be blocked
unless the merging firms could establish the benefits of the deal. By
forcing consolidating companies to justify the benefits of their mergers,
we will not only prevent harmful concentration, we will also incentivize
companies to be better corporate citizens.*

The debate over the proper approach to competition law enforce-
ment is not limited to the US—the EU has also weighed in. Notably,
EU Competition Commissioner Margrethe Vestager has spoken about
ensuring “fairness” in her explanation of the role of competition policy.*®
The European Commission has stretched the traditional framework in
its enforcement work. For example, in Dow/DuPont the Commission
put conditions on the merger over concerns that it would affect competi-
tion in “areas of innovation,” rather than in clearly discernible pipeline
products.’” Radically, in response to the emergence of big technology
companies such as Google, EU policymakers have suggested regulating
online platforms in the same manner as public utilities® and breaking
them up.* More recently, and uncharacteristically, the Senior Deputy
Governor of the Bank of Canada, Caroline Wilkins has also expressed
concern about the ever-increasing size and market power of big technol-
ogy companies.

The problem with those advocating for a new framework for com-
petition law enforcement is that they generally ignore the purpose of
competition laws, which is not to rein in big companies or enforce specific
outcomes. Rather, their purpose is to protect consumers by protecting
competition and to foster economic welfare. Size in and of itself is not
a competition law violation and reports that note rising concentration
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lack this critical nuance. My colleague, former Acting Chairman of the
US Federal Trade Commission, Maureen Ohlhausen, rightly noted that
industrial concentration statistics cannot serve the same role as defining
markets for competition law enforcement.*’ These statistics, for example,
are misleading because they cannot discern whether the consolidation
arose to achieve economies of scale, which would benefit consumers and
economic welfare.

Furthermore, while inequality, fairness and political power are legiti-
mate concerns, stretching the traditional competition framework to try
to address these problems is not an appropriate solution.* Competition
law enforcement is most effective when the goal is clear. Relying on an
established economic standard such as consumer welfare provides a
clear, transparent and predictable goal post for competition agencies and
the businesses that have to comply with competition laws. This approach
ensures that an agency’s enforcement action helps consumers rather than
harms them. I expressed a similar sentiment in my remarks on the EU’s
approach to Dow/DuPont: “What is remarkable about this argument is
that in no way does it require linking innovative activity to specific inno-
vative products that benefit consumers; instead, the argument holds that
the reduction in innovative activities itself constitutes harm to competi-
tion” (emphasis in the original text).** In contrast, the Bureau’s approach
in the Toronto Real Estate Board (TREB) case shows that the traditional
framework is capable of capturing harm to consumers that go beyond
price to include non-price effects such as quality and innovation. In that
case, we were able to identify specific innovative business practices and
services that TREB’s conduct was preventing consumers from accessing.

Rather than changing the approach to competition law enforcement,
one way to introduce more competition into the economy that the
‘concentration debate’ does not emphasize enough, is to make markets
more open for both domestic and international competitors. An open
economy can limit market power by making markets more contestable.
Despite this fact, Canada remains a relatively closed market in a number
of key sectors, such as telecommunications, transportation, banking
and energy, with foreign investment barriers preventing change that
is essential for a modern, thriving economy. These sectors frequently
have oligopolistic market structures and are further guarded by vertical
integration. Government price control and other regulations remain in
Canadian markets that have been unshackled in other countries. These
include the sale of alcoholic beverages, dairy, poultry, taxi services and,
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in some provinces, retail gasoline. This over-regulation and protection
of markets, particularly where inputs are concerned, harms Canadian
competitiveness and productivity, disadvantaging Canadian firms in
the global marketplace. I strongly support the proposition that public
restraints to competition can do much more harm to the economy than
private restraints.

Despite their differences, I believe that both sides of the debate on
industrial concentration would agree that consumers are better off with
stronger competition agencies that can conduct more vigorous enforce-
ment. With the recognition of the challenges that modern competition
agencies like the Bureau are facing comes the understanding that these
agencies must be given sufficient resources and independence to face
them head-on.

Bureau Approach

In the face of these continually shifting undercurrents, and a virtually
non-existent policy role, the Bureau’s approach has been to hold firm
to its principles of strong enforcement; strategic competition advocacy;
alignment with Government of Canada priorities; providing unflinching
policy advice; and continuing to operate in an open, transparent and col-
laborative manner. This approach has enabled the Bureau to rise to not
only meet these challenges but succeed in spite of them.

Strong, Principled Enforcement

For the Bureau, strong, principled enforcement means focusing efforts
in areas where the work will have the greatest impact and deliver the
most significant results for Canadian consumers. This means, from a
criminal perspective, targeting the most egregious offences in antitrust-
hard-core cartels directed at price fixing, bid rigging, market allocation
and output restriction. During my tenure the Bureau focused its efforts
on behaviour of this nature and the result was impactful. For example,
the Bureau’s investigation into gasoline price-fixing in the province of
Quebec resulted in 33 individuals and eight companies either pleading
or being found guilty, over $4 million in fines levied and six sentences
of imprisonment totalling over 54 months. There remains one accused
awaiting trial in this longstanding case. Similarly noteworthy, its investi-
gation into bid-rigging in the auto parts sector has resulted in over $84.7
million in fines imposed by the courts since April 2013, including the
largest single fine for bid-rigging in the history of Canada. Moreover, the
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work on Nishikawa in particular, was significant in demonstrating the
value of international cooperation in producing both effective outcomes
and avoiding duplicative, costly work.*

It is impossible to discuss cartel enforcement without discussion of the
immunity and leniency programs which, as I have noted, have proven
to be the Bureau’s most effective tools in detecting, deterring and elimi-
nating cartel behaviour. While commentators have expressed doubts
about the continued efficacy of these programs, particularly following
the less than ideal conclusions of the Bureau’s chocolate and Durward
investigations, these have not been realized. The most recent example
of this is the Bureau’s ongoing investigation into alleged bread price-
fixing in Canada’s grocery sector, which came to the Bureau’s attention
when Loblaw availed itself of the Immunity program. The incentives to
cooperate with the Bureau are powerful and the existence of the program
itself acts as a strong deterrent against the formation of cartels. Having
said this, the unsuccessful conclusion of both the aforementioned cases
were a strong signal that improvements were needed. That is why the
Bureau moved forward with updating and improving its immunity and
leniency programs.

On the mergers front, in the last half-decade the Bureau witnessed
a number of momentous firsts. The Parkland/Pioneer retail gasoline
merger was perhaps one of the most significant cases, as it resulted in
a number of firsts: the first time in the history of the Tribunal that a
consent agreement was negotiated through mediation, which sent a
strong signal about the Bureau’s new shared compliance approach; the
first case of the Tribunal ordering an injunction on a contested basis in
a merger application - a tool that ultimately expedited the resolution of
the matter; and the first time that coordinated effects formed part of the
Bureau’s theory-of-harm in a merger case brought before the Tribunal.

In a similar vein, our collaborative work on the Bell Astral merger —
the first transaction to land on my desk as Interim Commissioner — sent
an important signal to practitioners and business about my approach.
We resolved the matter outside of litigation, using a mix of structural
and behavioural remedies. It is well accepted among antitrust authori-
ties, that, where available, structural remedies are preferable. The
underlying rationale is well-known - in particular, behavioural remedies
require ongoing monitoring and potentially ongoing involvement by the
competition authority, and can remain inflexible as market conditions
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change. Creating a new competitor through a divestiture process is the
most effective way to ensure an ongoing competitive marketplace, with
the market driving competition. However, there have been circum-
stances where behavioural relief may be needed to effectuate or bolster
a structural remedy. The Bureau has only had two remedies during my
tenure where the behavioural components were not used to strengthen a
structural remedy, only one of which was a purely behavioural remedy.
The Staples/Office Depot merger review represented another first: the
Bureau’s first joint filing. It was the first simultaneously litigated challenge
to a merger in Canada and the US, and was a strong endorsement of our
ability to collaborate with international counterparts to protect compe-
tition within Canadian borders. It was also an example of an efficient
enforcement approach, which was bolstered by our existing relationship
with the US Federal Trade Commission (FTC) and our agreement on
best practices on cooperation in cross-border merger investigations.

Superior/Canexus remains an important case for the Bureau going
forward. First, it exemplifies the Bureau’s collaborative approach, as it
worked closely with its U.S. counterparts during the course of the review.
Second, and perhaps more importantly, our decision to not move forward
with a challenge, unlike our U.S. counterparts, serves as a living example
of the way in which the Act’s efficiency defence is both misaligned with
our international partners, and harmful to Canadian businesses and
consumers.*

The Postmedia/Sun Media review was also significant for the Bureau,
given the importance that Canadians place on competitive media markets,
and the concerns being raised about the diversity of voices within those
markets. Although our review concluded there would not be significant
anti-competitive effects arising from the above proposed transaction, we
subsequently opened up an investigation into Postmedia/Torstar when
evidence was uncovered that suggested potential violations of the cartel
provisions of the Act on the part of the merging parties. The Bureau thus
demonstrated that, true to its word, it would not hesitate to act.

Finally, the Loblaw/Shoppers transaction is an example of the Bureau
acting as a single, unified organization. In this case, the merger review
turned into a civil review that ultimately led to the Bureau’s bread price-
fixing investigation. This ongoing investigation, uncovered through
the Immunity program, is probing the largest alleged conspiracy in the
history of Canadian competition law enforcement as measured by the
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affected volume of commerce and duration.” This case is a testament to
both the persistence of the Bureau and its newly adopted “one Bureau”
approach that has seen the removal of silos to enable more effective
enforcement.

Enforcement in the Digital Economy

The Bureau’s focus on enforcement in the digital economy was done
with the recognition that the digital economy is fast becoming the
economy and not merely a subset of it*. We understood the important
role that strong, principled enforcement in this area would play in build-
ing trust in the digital marketplace for consumers and businesses. And
so, during my tenure, we advanced a number of noteworthy cases in the
digital economy under both the abuse of dominance and deceptive mar-
keting provisions of the Act and demonstrated that the Bureau was not
afraid to take on significant players.

Abuse of Dominance

The Bureau’s case against the Toronto Real Estate Board (TREB)
- which was found to have prevented its members from offering data
through innovative brokerage models — was an important milestone
in terms of enforcement generally and for innovation specifically. It
underscored the crucial link between competition and innovation and
the Bureau’s role in upholding both. In this case, the Bureau identified
specific innovative business practices and services that the conduct was
directly stopping.

In a completely different part of the digital economy, the Bureau’s
e-books investigation, which concluded that an anti-competitive
arrangement between four publishers and Apple led to higher e-book
prices for Canadian consumers, reached a successful conclusion follow-
ing a decision by the Federal Court, in relation to the main part of our
case, to uphold the initial consent agreements.

Deceptive Marketing Practices

The Bureau also took on a number of significant deceptive marketing
cases within the digital economy - tackling issues like drip pricing (i.e.
hidden fees), astroturfing (i.e. fake reviews), and misleading advertis-
ing, and also making history through our joint work with plaintiffs and
defendants on the Volkswagen file.
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In order to shop online with confidence, consumers must have
assurances that reviews and ratings of a product or service are accurate.
During my tenure, the Bureau also took on Bell Canada for its role in
encouraging employees to post positive reviews and ratings of the
free MyBell Mobile App and Virgin My Account app on the iTunes
and Google Play stores. This was a precedential and important case as
it was the first that did not involve the sale of a product or service. As
part of an agreement reached with the Bureau, Bell Canada affirmed
its commitment not to direct, encourage or incentivize its employees
or contractors to rate, rank or review apps in app stores. In addition to
correcting the behaviour, this sent a message early on in my tenure that
the Bureau would not be afraid to take on big players or tackle complex
issues in the digital space.

Drip Pricing

Drip pricing refers to the practice of adding additional fees to adver-
tised prices later in the payment process so that consumers end up
paying significantly more than they expected. The Bureau has found this
conduct to be prevalent in digital markets and particularly harmful to
consumers and competition.

The Bureau successfully reached consent agreements with Avis,
Enterprise, Budget, Hertz and Dollar Thrifty for what the Bureau con-
cluded were false or misleading advertising for prices and discounts
on car rentals, via its websites, mobile apps, and through emails. The
total penalty paid by these companies is in excess of $5 million, with a
further $250,000 toward the Bureau’s investigative costs. The companies
involved have also agreed not to engage in this behaviour going forward.

The Bureau continued to show that it was not afraid to take on big
players in the digital economy in early 2018, when it took legal action
against Ticketmaster and its parent company, Live Nation, to stop them
from allegedly making deceptive claims to consumers when advertising
prices for sports and entertainment tickets. The Bureau recognized that
this was long-standing issue for consumers who rightfully expect that
the price they are presented with is the price they will pay.

Misleading Advertising

The Bureau investigated Amazon Canada for misleadingly comparing
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its discounted prices to a higher “list price” without verifying that those
list prices were the prevailing market price. The Bureau ultimately
obtained a consent agreement, which resulted in Amazon correcting its
pricing practices, not only in Canada but also in other jurisdictions.

Volkswagen

On January 12, 2018, the Bureau participated in a class action settle-
ment with Volkswagen related to false and misleading claims about fuel
economy. In tandem with the class action settlement, the parties, fol-
lowing a Bureau investigation, entered into a consent agreement with
the Commissioner. This was historic work for the Bureau that, once
approved by the courts, will provide up to $290.5 million in compensa-
tion to consumers in the Volkswagen, Audi and Porsche emissions case.
In total, the Bureau’s investigation of this case resulted in $2.39 billion in
compensation for Canadian consumers and $17.5 million in administra-
tive monetary penalties.

Advocate for greater competition

Reinvigorating the Bureau’s advocacy work was perhaps one of the
more significant aspects of my mandate. Prior to my assuming the role of
Commissioner, the Bureau had, for a number of years, stepped back from
promoting competition, thereby reducing the important role it plays in
advocating for more competitive markets in Canada®’. It was my firm
belief then, as it is now, that advocacy is a critical part of the Bureau’s
mandate and an effective tool for increasing competition within the
Canadian economy. We began our reinvigorated approach to advocacy
by first reaching out to Canadians to gain insight about where they felt
the Bureau could play a meaningful, albeit targeted role in advocating for
greater competition. Based on the insight we gleaned, we embarked on a
series of regulatory interventions in key areas of the Canadian economy,
beginning with providing advice and recommendations that informed
the development of the CRTC’s Wireless Code. The Bureau’s next advo-
cacy initiative dealt with regulations governing the taxi industry. We
began by providing a submission to the City of Toronto’s review of taxi
cab regulations, later broadening our advocacy by releasing a white
paper that served to guide the development of regulations in a number
of municipalities. The Bureau then launched a market study examining
technology-led innovation in the financial services sector (FinTech).
This in-depth study of FinTech continues to inform the development of
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policy at the federal and provincial level. Most notably, the most recent
federal budget incorporated a number of the Bureau’s recommendations.

I believe this advocacy approach has prepared the Bureau well for the
future; it has a strong record of important advocacy work over the last
five years — work and experience that will serve it well as it continues to
be faced with the challenges presented by a technology-driven economy.

Aligning Priorities with the Government of Canada

Since 2011, when the Bureau’s policy function was claimed by ISED, its
formal policy role has been largely non-existent. This placed the Bureau
in the unenviable position of having to ensure its continued relevance
in the context of the department it reports to. The Bureau’s approach
to this has been to align its overarching priorities to reflect those of the
department, and, more broadly, those of the Government of Canada,
particularly around the subject of innovation. At the same time, the
Bureau has continued to provide intrepid policy advice through enforce-
ment, such as its case against the Toronto Real Estate Board, which paved
the way for greater innovation in the real estate sector, through advocacy
initiatives such as our Fintech market study, which provided sweeping
recommendations to support the growth of innovation and competition
in the financial services sector, and by providing guidance on areas of
growing interest, such as big data and the government’s planned Innova-
tion Superclusters.

Beyond this, the Bureau has played a role in supporting economic
growth by helping to attract foreign investment through a modern,
principled and predictable competition law and shared compliance
enforcement. The Bureau also provided reactive input into ongoing
policy processes, such as the joint venture provisions included in Bill
C-49* and the government’s examination of diversity of voices in the
news media. While supporting ISED in this manner, the Bureau has con-
tinued to advocate for a comprehensive retooling of current competition
policy. As I have said in the past, the current tools available in the Act
can work, but it has been 10 years since they were last revised, and by any
objective measure, they are overdue for a review. We can do better.

At this juncture, failure to examine and revise the Act means Canada
risks lagging our counterparts and being unable to meet the needs, or
adapt to the pace, of a marketplace that is evolving daily. Having said
this, I firmly believe that the required amendments — which I will outline
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below - consist of fine tuning rather than a drastic overhaul. In particu-
lar, Canada must not succumb to the growing, vocal calls of the so-called
‘hipster antitrust movement’ and amend its legislation to include a
public interest function for the Bureau. Canada’s current competition
law, soundly based on normative economic principles, is well placed
to continue to serve its valuable role. Any efforts to revise it to include
considerations put forward by the populist antitrust movement would
severely undermine it.

Recommendations for Reform —
Moving Forward

I must preface my recommendations by repeating that, from a legisla-
tive perspective, I believe strongly that Canada’s competition law must
continue to be grounded in the well-established economic theory that
open markets are the most effective means of allocating resources, pro-
moting efficiencies, improving productivity, spurring innovation and
increasing economic growth.

From an institutional perspective, it is my belief that the Bureau should
continue with the modern vision of an open, transparent and collabora-
tive agency, building upon the principle of shared compliance through
the issuance of more guidance documents and embracing early dialogue
with merging parties and during the pre-inquiry stage of other civil
matters under the Act. Given the rapid pace of change in the digital mar-
ketplace, the Bureau must become more innovative and more efficient
in its investigative process to maintain its economic relevance. It should
focus its work on investigations that are meaningful and relevant in their
impact on consumers, reduce its default adherence to traditional inves-
tigative processes and use greater enforcement discretion to shape its
agenda and the disposition of files. In short, it must move more rapidly
away from a largely technocratic approach to a more nimble one.

Recommendation Highlights: Establish governance that is more
independent of government control - the Bureau should reside
outside the department whose primary responsibility is industrial
policy. Amend the Act to give express authority to the Bureau to
conduct market studies and to establish a regular 5 year review of the
legislation to ensure its continued adaptability in the face of a rapidly
evolving marketplace. Make the Commissioner the competition
policy “lead”, as is the case in other leading jurisdictions. Allow the
Commissioner to comment independently and publicly on potential
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legislative reforms to the Bureau’s statutes, as well as other pieces of
government legislation. Increase the Commissioner’s independence
by strengthening terms of the Commissioner’s appointment, through
independent funding and autonomy over spending decisions. Revisit
the idea of an independent Canadian Competitiveness Council.

Recommendation 1 - Reform to Improve Governance,
Resource Allocation and Independence

Independence

Simply put, the Bureau’s independence is the single most important
issue it faces going forward. The significance of independence as it relates
to competition authorities has been underscored by myriad academics,
independent think-tanks, past heads of agencies and observers®.

Beyond the broad international consensus that competition authori-
ties should be independent from the executive branch of government
to deter political interference with their enforcement and advocacy
mandate, there is support for this approach within Canada’s own borders.
In 2008, our Competition Policy Review Panel recommended the cre-
ation of an independent “Canadian Competitiveness Panel”, responsible
for the function of competition advocacy. In making this recommen-
dation, the panel argued that this function had no place within federal
government bureaucracy, as there was a strong chance that competition
would “become just one of many factors considered” and that the per-
ception of independence - an element it considered crucial - would be
tainted by housing this function within government.*

Additionally, there is the very real concern, as articulated by Dr. Jenny,
that perceived political interference via the executive branch in a com-
petition authority’s activities may “discourage investment” for fear that
the playing field will not be level.”! Competition agencies require the
freedom “to make comments and otherwise participate in government
and regulatory matters and, in the course of such advocacy activities to
take positions that are independent of those held by others in the public
and private sectors.”*?> Furthermore, “[i]t is much more difficult for an
authority to be captured when its decisions are public and open to scru-
tiny by academics or the press”>® “There is a common perception that
important decisions have been subject to political pressures to protect
‘national champion’ interests”>*



32 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL.31,NO.1

When one looks at Canada, it is difficult to argue that this “common
perception” does not exist. The Minister of ISED has consistently been the
most lobbied figure in the Canadian federal government.” This strongly
illustrates the level of concerted effort on the part of industry to influ-
ence the government’s economic policy. It goes without saying that one
of the obvious roles of an independent law enforcement agency like the
Bureau is to serve as counterbalance to this heavy lobbying. This has been
underscored by Dr. Jenny, who wrote: “Competition authorities are seen
as among the few public bodies (and sometimes the only one) that are
not ‘captured’ and can counteract economic lobbies” It is an apparent
conflict of interest for the Bureau to report to ISED, and to have com-
petition policy functions housed within ISED, given that their primary
role appears to be to advance industrial policy, to promote the growth
of specific domestic businesses and to advance national champions.

Australia is a natural experiment in how unleashing a country’s compe-
tition authority can result in substantial, concrete and measurable benefits
to its economy. In the early 1990s, Australia found its economy suffering
under the weight of heavy regulation and ineffective competition policy.
Subsequent competition law reform, including the establishment in 1995
of the ACCC - an independent statutory authority” of the government
of Australia — and other related initiatives assisted in raising the coun-
try’s economic ranking from 15" in 1990 to 8" in 2002,

In 2008, the Australian Productivity Commission recommended
sweeping changes to the country’s consumer policy framework - that
included creating stand-alone consumer protection legislation — and was
later described as the most comprehensive law reform initiative to date
in Australia.” In assessing the net benefit of these reforms to the Aus-
tralian economy, the Commission estimated these to be between $1.5
billion and $4.5 billion each year.

Other jurisdictions that have measured the impact of their competi-
tion agency’s work have also found substantial benefits. For instance,
the UK Competition and Markets Authority (UKCMA) estimates that
between 2014-17 it produced £1,228 million in benefits to consumers
against £88 million in costs.®!

Autonomy

The Commissioner should be provided with the full weight of inde-
pendence from the executive branch of government, and ideally, by
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operating as an independent officer of Parliament, in the same manner
as the Privacy Commissioner, Information Commissioner and Lobbying
Commissioner. Independence, in my view, includes returning the policy
lead to the Bureau (as in the case of the Bank of Canada as it relates to
setting the country’s monetary policy). The Bureau ought to function as
an elite economic framework institution, and not as it is currently situ-
ated - as a “program” within ISED. With all of this in mind, I therefore
put forward the following options to the federal government for consid-
eration to establish greater independence for the Bureau:

Option 1
Conversion of Bureau to a Separate Entity

Return the policy function to the Bureau where the expertise for this
complex subject area resides. Allow the Commissioner to comment
independently and publicly on potential legislative reforms and report
directly to Parliament for all its functions under the Competition Act.
The Competition Bureau should become a separate entity with separate
employer status and should be granted full authority to manage its finan-
cial affairs within spending authorities approved by Parliament. This
would mirror the approach of independence from the executive that has
been adopted by a number of the Bureau’s counterparts, including the
U.S. FTC, the ACCC, the Autorité de la concurrence in France, and Ger-
many’s Bundeskartellamt.

Option 2
Bureau to report to another Department

Follow the European Union’s model and establish a new federal gov-
ernment department of competition and the marketplace with its own
minister, which would have authority over the Bureau. Additionally, fol-
lowing the recommendations of the Competition Policy Review Panel,
the government should create an independent policy body with respon-
sibility for competition policy and advocacy. It should be further noted
that this was a critical component of changes in Australia. While this
would not directly increase the Bureau’s policy role, it could provide an
indirect means of ensuring greater attention to competition policy con-
cerns. Or create a model wherein the Bureau reports to the Department
of Justice, as is done in the US with the Antitrust Division, and the com-
petition policy framework is developed in line with recommendations
made by the Competition Policy Review Panel.
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Option 3
Bureau made a Portfolio Partner within ISED

Enable the Bureau to operate as a satellite or “portfolio partner” of
ISED which is the governence model employed by the Competition Tri-
bunal, Statistics Canada and 15 other federal departments and agencies.
A portfolio partner is a separate division or branch created by statute or
by Order in Council designated a responsible Minister. Pursuant to the
Financial Administration Act they are treated as a department with their
level of independence from the department determined in their consti-
tuting arrangement.®” In addition to employing this separation to ensure
Bureau independence, under this model the government would also
establish an independent policy body as outlined above under options 2.

The OECD,® among other commentators has noted with concern
the current governance structure of the Bureau as part of a govern-
ment department that holds responsibility for both advancing industry
interests as well as enforcing regulations against these same businesses.
Structural and operational autonomy are of particular importance for a
law enforcement body, as these are the primary means to protect against
allegations of political interference. The Bureau not only needs to be
independent and impartial in practice, but must also be perceived to be
adhering to these fundamental values by its stakeholders. Ultimately,
the perception of these values is one of the most important elements of
ensuring trust in public institutions like competition authorities. The
SCCitself noted that “preserving the appearance of integrity and the fact
that the government is fairly dispensing justice, are, in this context as
important as the government possesses actual integrity and dispenses
actual justice”®*

In addition to the aforementioned recommendations, I would rec-
ommend that the government amend the Act to establish a mandatory
5 year review of the Act, and include a defined role for the Commis-
sioner in this process. The Bureau’s independence could also be further
bolstered by strengthening the terms of the Commissioner’s appoint-
ment. For example, the Commissioner currently serves at the pleasure
of the Governor-in-Council, but amending this so that a Commissioner
may only be removed for cause would provide greater latitude to freely
express objective views on competition policy, as well as strengthening
enforcement independence.

Lastly, given our unique law enforcement digital forensic requirements
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from the technology requirements of ISED and Shared Services Canada
and given our work with sensitive business data, the Bureau requires
independent procurement authority for its IT requirements. The delays
in necessary IT upgrades as a result of the Bureau’s enhanced confi-
dentiality protection and unique forensic equipment requirements, has
presented real challenges for the Bureau. This has been deepened by the
ever-looming threat by Shared Services Canada to subsume the Bureau’s
customized forensic labs, a move that could decrease the Bureau’s effec-
tiveness and increase the risk of data confidentiality breaches.

Ensure Resources Meet the Demands of the Bureau'’s
Mandate: Increase Autonomy over Spending
Decisions and Self-Sufficient Funding

Since I assumed the office of Commissioner in 2013, the Bureau’s core
budget has been frozen, and will be further decreased by 5% for the
coming three years. This contrasts with many of our international coun-
terparts who have seen their budgets increase recently, and this includes
the UK CMA, the ACCC as well as the Brazilian and Mexican competi-
tion authorities. The Bureau’s budget for the fiscal year 2017-18 is $47.9
million and this includes 364 full-time employees (FTEs), numbers that
have decreased steadily since the 2011-12 fiscal year, when the budget and
FTEs were $51.4 M and 400, respectively. The Bureau has a vast mandate
to enforce and promote competition and innovation across all sectors of
the economy, and to protect all Canadians against deceptive marketing
practices. It is clear that it cannot fully meet the demands of that mandate
under its current fiscal constraints. The increasing complexity of merger
cases and changes to the manner in which the PPSC operates have placed
additional financial constraints on the Bureau within the past five years.
The Bureau is further constrained by its budget in its ability to attract and
retain the skill level that is required of the economists, lawyers and other
professionals that are needed to support the Bureau’s work. Recruiting
and retaining highly skilled staff has been a consistent challenge for the
Bureau given the relative pay of qualified economists, lawyers and other
skilled staff. This was further exemplified in an internal report prepared
for the Bureau in 2004 which found that Canada lags behind its counter-
parts in the US, UK and Australia on expenditures per capita.

This is compounded by the fact that the Bureau serves an revenue
centre for the Canadian government, generating fines, administra-
tive monetary penalties and that are contributed to the government’s
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Consolidated Revenue Fund - the sum of which was $123M in the last
3 years alone.

2016 Comparison of Competition Agencies’ Budgets®

Country Budget Size of Staff
(Millions of Euros)
United States 270.4 1,068
(Department of Justice) 144 705
(Federal Trade Commission) 126.4 363
European Union (DG Comp) 103 779
Japan 93.4 748
Ttaly 552 351
Australia 48 259
United Kingdom 39 259
Germany 30.4 243
Canada 28.76 170
France 21.74 121

A myriad of Bureau stakeholders including current and past Members
of Parliament, the Canadian Chamber of Commerce, the Canadian Bar
Association, the Public Policy Forum, the OECD, consumer groups,
and representatives of small businesses have publicly criticized the
Bureau’s chronic underfunding®. For example, the OECD stated in its
2004 study of Canadas competition policy regime that: “The Bureau
should be allocated a permanent budget increase, enabling it to com-
plete law enforcement investigations with greater dispatch and fulfill its
mandate more effectively”®” In addition, establishing greater autonomy
over spending decisions and introducing more self-sufficient funding
models would serve to further strengthen the Commissioner’s indepen-
dence and ability to express independent views on policy matters. The
current model creates an apparent conflict of interest, stifling the Com-
missioner’s ability to critique the policies of ISED and, more broadly, the
government through which it receives its funding.

Given the broad mandate of the Competition Bureau to enhance the
prosperity of Canadians by achieving compliance with competition
laws, and its stated objective of attaining compliance through timely and
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efficient enforcement, competition policy, information dissemination
and increasing market transparency;, it is not surprising that stakeholders
are asking for a review of Bureau funding and functions. In addition to
securing adequate funding, the Bureau must ensure access to and/or
deliver training programs for its personnel. Under its current structure,
the Commissioner, with limited resources, must play the multiple roles
of competition enforcer, advocate and policy advisor to ISED, while
taking on primary responsibility for the day-to-day operations of the
Bureau, which includes negotiating and securing budgets and staffing
within departmental and Treasury Board restraints. In my view, generally
accepted principles of good corporate governance would suggest that a
review of the Bureau’s current structure is necessary.

Recommendation 2: Legislative and Regulatory
Reform to Support a Modern Bureau

Converge Laws to Reflect International Standards.

Consumer welfare should become the sole objective of the Act. This
is consistent with our German counterparts, where the competition
authority determines the competition-focused considerations in a given
matter and the public interest considerations are assessed in another
part of government. This approach is also consistent with the Canadian
government’s revised approach to airline joint-ventures contained in
Bill C-49%. The statutory efficiencies defence in merger review, which
is found in no competition legislation other than South Africa’s, should
be repealed and replaced with the international standard for efficiencies
claims.®” In other words, efficiencies should be one factor considered
among many economic factors to determine whether a merger is
anticompetitive. The unintended consequence of the efficiencies defence,
which was designed to promote competitive exports by Canadian firms,
is that anti-competitive mergers with effects in Canada only produce
benefits at the expense of other Canadian businesses, consumers and
jobs.

Furthermore, the SCC’s decision in Tervita narrows the application of
the Act by elevating quantifiable harm and favouring static price effects
over competition considerations important to the digital economy. As
a result, the Tervita decision allocates negative effects on innovation,
usually a non-price effect, to a secondary consideration in the analysis
of whether or not a merger should not proceed by virtue of section 92 of
the Act. In my view, Tervita favours productive efficiencies over dynamic



38 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL.31,NO.1

efficiencies which will hamper Canada’s competitiveness in the global
economy. In addition, in an era of growing populism and income dispar-
ity, the efficiencies defence would appear to have passed its “best before”
date. Some competition law experts and academics have characterized
the efficiencies provisions in the Act as “being in the public interest™.
Further, this approach has been described as de jure discrimination by
the Deputy Assistant Attorney General of the United States Depart-
ment of Justice, Antitrust Division, who said: “Industrial policies that
expressly favor domestic competitors or expressly disfavor foreign ones
are perhaps the most common example of de jure discrimination.””!

The efficiencies defence is bad for business and bad for consumers. It
is inconsistent with the approach being taken by many of our country’s
major trading partners, including most notably, the US. Our decision
not to challenge the Superior/Canexus merger, on the basis of claimed s.
96 efficiencies, is indicative of the uncoordinated result that stems from
the inclusion of's. 96 in our Act. Canada’s approach to efficiencies means
we are accepting reductions in competition in exchange for static and
short-run fixed cost savings, which may or may not come to fruition.

This is a problem because we know that firms that are not spurred
to innovate become complacent and inefficient’”. Competition—and
the opportunity to become a leader—is what forces innovation and effi-
ciency. There is considerable public evidence that firms not subject to
competitive pressure become very inefficient and fail to innovate. The
Canadian wine industry is a good example of this. Prior to the 1987
Canada U.S. Free Trade Agreement (FTA), Canada’s wine industry had
been insulated from competition. The FTA put an end to that protec-
tion, forcing growers to innovate or fold. The result was a dramatically
altered and highly competitive industry boasting innovative and unique
products and entirely new lines of business. There are considerable ben-
efits to be realized for the Canadian economy and Canadians by bringing
our approach to efficiencies in line with that of other jurisdictions with
modern competition laws. I believe strongly that Canada should move
forward with doing so.

Return Express Market Study
Powers to the Bureau

For the Bureau to be an effective advocate of competition for Canadian
consumers, it needs to have formal powers to conduct market studies,
including the power to compel information to conduct the studies.
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The lack of formal market study powers is another way that Canada’s
competition regime falls below international standards. In a recent
survey by the OECD, it found that 68% of the competition agencies had
specific powers to undertake market studies.”” Formal market study
powers backed by the ability to compel information would allow the
Bureau to study issues that currently cause substantial harm to Canadian
consumers. For example, these powers would enable the Bureau to
conduct a comprehensive market study into the harm to consumers
caused by Canada’s supply management system. The inability of the
Bureau to currently conduct such a study is another sign that it is not
truly independent from government.

New and Stronger Consumer Protection Law to
Instill Trust in the Online Marketplace

Competition laws require finer tools and must be more nimble to
fight digital abuses. Moreover, recent issues around companies’ use and
misuse of personal data have only served to deepen consumers concerns
about how and by whom their personal information is being used. Ulti-
mately, these concerns erode consumers’ trust in the online marketplace
and negatively impact competition. The government should establish
new and stronger consumer protection legislation to address this. For
example, the government could develop regulations to “cover online
apps and services offered for free in exchange for gaining access to the
user’s personal data””*.

Greater Private Access to the
Competition Tribunal

In terms of other legislative amendments, changes should be consid-
ered to increase private access to the Tribunal. Increased access should
include the abuse of dominance provisions and providing the Tribunal
the ability to impose damages. This would provide an added deterrent
against anticompetitive behaviour and generate more case law and guid-
ance for the Bureau, the legal community and businesses. It would have
the benefit of alleviating budget pressure on the Bureau; allowing them
to pursue other cases, in addition to those brought by private parties.
Amendments to widen private access also represent an opportunity to
merge monopolistic practices provisions in the Act, rather than having
separate provisions for matters like exclusive dealing, tied selling and
market restriction.
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Repair Inefficient Cartel Enforcement Model

Respected antitrust researcher and professor emeritus at Purdue, John
M. Connor, has said of Canada’s anti-cartel enforcement: “The negative
features (of Canada’s anti-cartel enforcement) include...very slow
investigations, a long standing inability to indict a large share of injurious
cartels, weak penalties for individuals, and recovery of overcharges that
is far below what is needed for deterrence””

In short, the current system is inefficient and ties up Bureau resources.
There are a number of mechanisms for improving the existing system,
many of which have already been adopted and have met with success by
our counterparts in other agencies, both domestic and international. I
recommend that the government:

a) Modify current competitor collaboration provisions in the Act to
enable the Bureau to proceed against hard-core cartels using a “dual
track” approach. This is consistent with the Australian model. New civil
provisions should also capture vertical agreements and permit the Tri-
bunal to impose Administrative Monetary Penalties (AMPs). A dual
track would provide the Bureau with much needed flexibility. In cases
where the cartel conduct is less egregious and warrants a lesser penalty,
the Bureau would not have to go through the more time consuming and
costly criminal process to impose a monetary penalty and could instead
proceed civilly.

b) Require government procurement authorities to produce bidding
information on request from the Bureau and to use independent bid
certificates in the tendering process. A database of bidding information
would allow the Bureau to emulate agencies, such as Brazil's Adminis-
trative Council for Economic Defense, that have deployed advanced,
sophisticated tools to screen for bid-rigging.

c) Improve the Bureau’s IT tools and online forensic skills, which would
also support the Bureau’s efficacy in detecting and prosecuting cartels.
Brazil’s development of effective bid rigging screening technology serves
as a great example of what can be done when an agency is given the nec-
essary technological resources’.

d) Revise PPSC processes and require it to issue guidance around settle-
ments. This would include modifying the due diligence requirements to
speed up guilty pleas for leniency applicants and reducing the time from
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marker to plea by imposing a firm one-year time limit from receipt of
the marker to the time of registering a guilty plea. Failure to comply with
this time limit should result in the loss of the leniency marker and the
place in line. Applicants would be provided with only one opportunity to
re-apply under the program.

e) Establish a stand-alone “whistleblower” program that would operate
as its own office within the Bureau and would provide significant finan-
cial rewards to whistleblowers who provide information and meet
certain eligibility requirements. This program should mirror the Ontario
Securities Commission’s “Office of the Whistleblower”, which is a fully-
resourced office within the OSC that handles allegations of securities
violations. In the US, the Securities and Exchange Commission (SEC)
has returned hundreds of millions of dollars to investors in the last 6
years as a result of its wildly successful whistle-blower program.” Such
a program would be an extremely effective enforcement tool for the
Bureau to address cartel activities, which are known to be the most egre-
gious and most challenging type of anti-competitive behaviour to detect.
In this same vein, consideration should be given to increasing credit for
co-operating parties with effective corporate compliance programs. I
hope that the proposal to do so that was included in the Bureau’s draft
revised Leniency program will be included in the final version.”

f) Enable the Bureau to employ more outside legal agents to support the
expeditious resolution of cartel cases and to co-locate the PPSC again
with the Bureau, which would increase collaboration and support an
improved relationship.

g) Facilitate the increased use of alternative dispute settlement mecha-
nisms to get cases out of the courts, thereby expediting the resolution of
these cases and reducing backlog in the courts.

Create a Formal Notification Procedure for
Pay-For Delay Agreements

Another issue that the Bureau cannot currently effectively address—but
that is likely substantially harming Canadian consumers—is pay-for-
delay settlements.”” These are patent litigation settlements between
branded and generic pharmaceutical companies in which the generic
company agrees to delay entry into the market in return for a large
payment by the branded company. These agreements result in taxpayers
and consumers paying substantially more for vital pharmaceutical
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products. In the US, the Medicare Modernization Amendments Act of
2003 requires that these agreements be notified to the antitrust agencies.
As a result, the FTC has been able to track pay-for-delay agreements and
has noticed a steady increase in recent years. It is unsurprising, then,
that the FTC has been vigorously taking enforcement action to prevent
pharmaceutical companies from harming US consumers through these
agreements. The Bureau, in contrast, lacks the necessary powers to
challenge these agreements. This contrasting situation is all the more
bizarre in light of Canada’s strained public healthcare system. One would
think Canadian legislators would be eager to grant the Bureau powers
that could contribute to reducing public expenditures on healthcare.

Recommendation 3 - Structural Institutional Reforms &
Improvement of Procedural Fairness

Speed up Bureau Investigations and Tribunal
Adjudication Processes to Remain Relevant with
the Pace of Change in the Digital Marketplace

The Bureau should be given new tools, for example, streamlined
injunction powers, which will allow it to dispose of cases in a more expe-
ditious manner. Such tools would allow the Bureau to be better equipped
at handling competition issues in rapidly changing digital markets. This
recommendation is informed by the Bureau’s success at using alterna-
tive dispute resolutions such as the use of meditation by the Tribunal
to more rapidly resolve the Parkland/Pioneer dispute. In addition, final
offer arbitration, appears to be an effective and timely method of resolv-
ing disputes by the CRTC further to the Vertical Integration Code, could
be considered by the Competition Tribunal.

Provide Express Authority to “Name and Shame”

Relatedly, the Bureau could receive expressed authority to use “name
and shame” techniques to avoid the need for costly litigation and speed-
ier resolutions to anti-competitive behaviour. For example, the U.S.
Food and Drug Administration has published a list of pharmaceuti-
cal companies accused of bogging down the development of low cost
generic drugs. The judicious use of naming of companies accused of
competition law offences provides for an efficient means for the Bureau
to change marketplace conduct. Similarly, the Bureau could increase its
use of warning letters to companies accused of competition law offences
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to improve its effectiveness. Several of the Bureau’s international coun-
terparts, such as the UK CMA, routinely make use of warning letters.

Earlier Engagement with Targets and Merging Parties

The Bureau should continue to engage earlier in the process with targets
and merging parties with the goal of narrowing issues and early resolu-
tion. A formal process requiring notification to the target of a complaint
to the Bureau for certain offences could be considered to initiate this
early dialogue. The Bureau, as a standard enforcement practice, should
issue state of play letters during key stages of complex merger reviews
and over the course of inquiries for other non-criminal offences, with
the goal of tightening timelines, increasing transparency and due process
considerations. Increased use of these techniques would only require the
Bureau to modity its existing enforcement practices.

Create a Chief Technology Officer Position
within the Bureau

ISED should allow the Bureau to create the position of Chief Technol-
ogy Officer (CTO), to provide leadership on digital issues. The roles of the
CTO would be to enlighten the Bureau on emerging digital issues such as
the use of machine learning by companies, algorithms, digital platforms
and Big Data. The CTO would also provide expert industry advice to
the Bureau for investigations involving e-commerce. In an increasingly
digitized world, it is becoming essential that agencies have the technical
expertise on-hand to provide input on matters involving digital markets
in a similar way that economists currently provide input on competition
matters more broadly. The FTC has long had a Chief Technologist, the
UK CMA announced the creation of a Chief Data and Digital Insights
Officer and the ACCC announced the establishment of a data analytics
unit. Implementing this recommendation would thus bring the Bureau
in line with its key international counterparts and better prepare it to
investigate the digital economy.

Conclusion

During my tenure, I strived to build trust in the Bureau among
Canadians, their public representatives, governments in Canada,
businesses, stakeholders such as the Canadian Bar Association, and
our partners including the international antitrust community. Trust is
difficult to build and requires enormous dedication, both in time and
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in resources. Conversely, trust is easy to lose. Without trust, the Bureau
would not be able to fulfill its important mandate to enable economic
growth in Canada and to function as an elite economic framework
institution. As mentioned earlier, I am immensely proud of the work
done by the Bureau. The achievements that have been attributed to me
should also be attributed to the Bureau’s staff and management, without
which none of them would have been attained. Accordingly, I make my
recommendations with a view to ensuring that the Bureau continues to
enjoy and build upon the trust of its stakeholders and the public, which
it serves. These recommendations will allow the Bureau to better serve
Canadians, a simple yet powerful guiding principle that I believe is
shared by Parliament and the broader public service.
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ARTICLES
CHALLENGES AND PITFALLS IN CARTEL FINING'
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Rachidi Kotchoni*

Weanalyze challenges andpitfalls faced by antitrustauthoritiesinthefining
of cartels. We review economics and legal approaches to cartel fining and the
sometimes-conflicting objectives of restitution, deterrence, and proportion-
ality. We also discuss various theoretical and empirical hurdles that antitrust
authorities and courts must overcome to determine appropriate cartel fines,
namely regarding cartel impact duration, but-for prices, and overcharges.

Nous analysons les défis et les piéges rencontrés dans l'imposition des
amendes de cartel. Nous passons en revue les approches économique et
juridique relatives a la détermination des amendes et les objectifs parfois
contradictoires de restitution, dissuasion et proportionnalité. Nous discu-
tons des obstacles théoriques et empiriques a surmonter pour déterminer
les amendes appropriées, a savoir la durée de I'impact, les prix contrefac-
tuels et les surprix.

1. Introduction

ntitrust authorities around the world use punishment

instruments, and in particular fines and prison terms, to

prevent the formation of cartels or destabilize operating cartels.
Cartel fines are usually higher than those set for other infringements of
competition laws, reflecting the consensus that price fixing, limitation of
production, and market allocation cases (the so-called naked cartels) are
serious antitrust offenses that should be punished severely. By imposing
relatively high cartel fines, antitrust authorities hope to achieve two
objectives: restitution and deterrence.

Statistics show that the average amount of fines imposed on cartel
participants has increased substantially over the last decade, even reach-
ing record amounts in the U.S. and Europe.” One of the factors behind
the recent increase in fines is the willingness of antitrust authorities
to strengthen a deterrence objective as recognized, for example, by
the European Commission in its 2006 Guidelines.® Recent trends also
suggest that for most jurisdictions, including the newcomers to antitrust
policy, achieving deterrence supersedes the objective of restitution.”
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Economic analysis has played a substantial role in the development of
antitrust public policy from the pioneering contributions of economists
in the 1960s to recent advances in evaluation methods and economet-
rics. The economic approach developed by Gary S. Becker (1968) and
William M. Landes (1983) constitutes the dominant theory underly-
ing the deterrence of criminal activities. The basic proposition of this
approach is that a firm will refrain from cartel activity if its expected net
incremental profit of so doing is negative, i.e., if the expected cartel profit
is lower than the expected loss upon detection, provided by the antici-
pated fine multiplied by the probability of detection and conviction.

The importance of economic analysis in the development and imple-
mentation of antitrust policy is continuously reaffirmed. Boyer, Ross, and
Winter (BRW 2017) draw a historical overview of how economics was
gradually integrated into competition policy. While suggesting that fifty
years ago economists were playing a minor role in the antitrust world,
typically collecting statistics under lawyers’ instructions, they argue that
“[t]he economic basis for competition policy towards cartel pricing was
understood from the start [and] the basic proposition was clear: cartels
lead to higher prices to the detriment of consumers and the economy.”

BRW characterize recent developments as an effort to incorporate into
competition policy a more holistic vision of economics, organizations,
and institutions: “Economists had significant influence in promoting a
two-pronged approach that distinguished between naked cartels and
cooperation between competitors, in strategic alliance and joint ventures
for example that can be beneficial and should not be caught up in anti-
cartel law. This dual track approach was formally adopted in Canadian
competition policy with amendments to the Competition Act in 20107
In such a world, economists and policy makers attempt to draw a some-
what blurred line between collaboration mechanisms that could enhance
efficiency and wealth creation and the outright exercise of market power.

In this paper, we review key aspects of cartel policies, raise issues of
methodological importance in setting optimal cartel fines, and propose
solutions using economic reasoning and econometric techniques. Our
review provides perspectives on how economics, law, and antitrust prac-
tices and rules can converge towards the common goal of setting optimal
cartel fines.

The remainder of this paper is organized as follows. Section 2 presents
a general public policy overview of collaboration between competitors
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through a brief historical account of antitrust law, a discussion of antitrust
guidelines and leniency programs, and a review of private versus public
control of cartels. Section 3 reviews the sometimes conflicting objectives
of antitrust policies and discusses specific challenges and pitfalls in the
setting of cartel fines, namely the identification of the relevant period of
cartel activity, the estimation of cartel overcharge, and the modeling of
cartel dynamics. We conclude in Section 4.

2. Collaboration between Competitors
and Cartel Policy

We briefly review how collaborative agreements among competitors,
the extreme form of which are cartels, were put under scrutiny and
recognized as criminal activities in the 19" century in North America,
and subsequently elsewhere in the world. We then discuss the reliance
on leniency programs as primary tools of discovery of cartels, based
on advanced game theoretic analysis, and their impact on deterrence.
Finally, we briefly discuss the two pillars of anti-cartel policies, namely
public and private enforcement instruments.

A. The Perception of Cartels

In response to profound changes in the economic landscape around
the mid-19" century - e.g., international trade, increased globalization
with significant movement of labor and capital, and enhanced market
power in many industries - competition policy began to emerge culmi-
nating in competition legislation in 1889 in Canada and in 1890 in the
U.S.? The 1889 Canadian Act established cartels as criminal activities,
with possible sanctions upon conviction reaching up to two years of
imprisonment, while the U.S. 1890 Sherman Act set a maximum penalty
of one year.

Halladay (2012) characterizes as follows the debates that rocked the
Canadian Parliament at that time: “While the governing Conservatives
and opposition Liberals both publicly supported the goal of restrain-
ing combines, they were sharply divided in their methods. The Liberals
accused [the Conservatives] of trying to “chew meal and whistle at the
same time” and argued that the true evil was the Conservatives pro-
tective tariff regime, known as the National Policy. According to the
Liberals, Canadian combines thrived because they were protected from
foreign competition. The Conservatives responded that many of the
industries suffering from a lack of combines control were not subject to
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tariffs and, in any case, removing the Canadian tariffs would only drive
the combines “jackals” out of Canada and replace them with “a horde of
American wolves”.

In Canada, the maximum imprisonment penalty remained at the two-
year level until 1976 when it was increased to five years. It was increased
to fourteen years in 2010, the “highest of any anti-cartel regime in the
world”™ As these developments towards increasing efforts to prevent
cartels through larger fines and longer prison terms as well as increased
prosecution capabilities were taking place in different jurisdictions,
some jurisdictions held different views on cartels. For instance, Austria,
Denmark, Finland, Norway, and Sweden allowed firms to engage in cartel
formation and activities such as price fixing, market allocation, and/or
restrained production levels, as well as engage in other anti-competitive
practices.'” However, to be considered legal, cartels had to register their
agreements with a government authority."

In Austria, this pro-cartel policy, dating back to 1951, rested on the
Austrian version of corporatism called Social Partnership, in which price
ceilings or increases were effectively regulated. As unregistered cartel
agreements were subject to criminal law, registered cartels served to
implement regulated prices such that firms could reach price ceilings and
avoid their undercutting. Moreover, those registered cartels were allowed
to implement policies aimed to enforce cartel agreements, namely inter-
firms compensation schemes, reporting requirements, rules for entry
and exit, and quick and credible punishment upon deviations.

The Austrian model could be seen as validating collaboration
between competitors although it goes beyond the types of collaboration
generally allowed in vertical integration schemes, strategic alliances, and
international business relationships. However, distinguishing between
so-called naked cartels aimed at price-fixing, limiting production, and
allocating markets, which are serious antitrust offenses, and bona fide
collaboration between competitors, is a difficult endeavour.

Recent changes in the treatment of valuable pro-competition and
pro-efficiency collaboration between competitors and the treatment of
hard-core cartels followed significant contributions over the years by
economists advocating for a more rigorous treatment of naked cartels
and a balanced analysis of non-naked ones. For instance, Kennish and
Ross (1997) combined previous economic contributions and claimed
that the law had to make room for the benefits of cooperation among
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competitors. They wrote “[i]n some cases, productive activities are best
undertaken within the walls of a single firm and in others it is best for
independent organizations to serve each other through markets. In
still other cases, firms surrender some of their independence as part of
a co-operative endeavour to undertake some productive activity. This
co-operation could involve jointly-conducted research and develop-
ment, shared distribution facilities, agreement on product standards or
a number of other things” Although models of value chains and net-
works are challenging competition policy at its roots, applying the rule of
reason to competitor collaboration, including soft or non-naked cartels,
that may reduce competition intensity but improve efficiency in resource
allocation, need not be done at the detriment of strengthening criminal
provisions on hard-core cartels through a per se liability.'?

B. Antitrust Guidelines and
Leniency Programs

A comparative review of guidelines highlights similarities and difter-
ences in the methods used by antitrust authorities to deter cartels and
punish cartel members. In Europe, participation in a cartel is punished
mostly through fines. The methodology followed by the Directorate-
General for Competition of the European Commission when setting
fines in cartel cases can be divided into two sequential steps. First, a basic
amount is set by reference to the total value of relevant sales. As a rule,
the fine will be set at a level of up to 30% of the value of sales, depending
on the gravity of the illicit practice, multiplied by the number of years of
duration of the cartel. Second, adjustments are made according to aggra-
vating and mitigating circumstances. In any case, the total fine must not
exceed 10% of the total annual turnover of an undertaking, which may
be much larger than the affected sales."

In Canada, the Competition Bureau is responsible for the admin-
istration and enforcement of the Competition Act. Section 45 of the
Competition Act provides the relevant provisions, which considers a
cartel a criminal offense or conspiracy punishable by a fine of up to $25
million, or imprisonment for a term of up to 14 years, or both."

In the U.S,, cartel activity is punished with criminal sanctions includ-
ing fines and imprisonment. Most criminal antitrust cases are prosecuted
pursuant to the Federal Sentencing Guidelines (USSG), which recom-
mends the imposition of a base fine of 10% of the affected volume of
commerce of a firm convicted of participation in a cartel plus another
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10% for the harm inflicted upon consumers. Although these sentencing
guidelines are merely advisory, sentencing courts are required to consider
their provisions and tailor the sentences accordingly based on each case’s
specific factors. Usually, the Antitrust Division of the Justice Department
settles cartel cases with plea agreements. The basic amount of the fine
is the greatest of: a) the amount based on the level as recommended by
the USSG; b) the infringing firm’s pecuniary gain from the offence; or
c) the pecuniary loss to consumers (harm) resulting from the offence."

Over the last decades, leniency programs have proliferated in many
jurisdictions where competition authorities are eager to dismantle cartels
by encouraging self-reporting and cooperation from cartel participants.
There are currently over 40 jurisdictions around the world with active
leniency programs.'®

These various leniency programs have the common goal of deterring
antitrust violations and detecting cartel offences earlier by using the
pledge of less severe sanctions. Cartel participants may turn themselves
in and cooperate with authorities to receive full immunity from prosecu-
tion or fine reductions. Competition authorities in Australia, Canada,
the European Union, and the U.S. continue to bring cartel members to
justice through the valuable cooperation of whistleblowers.” Although a
progressively convergent approach in leniency programs has been taking
place over the last years in these jurisdictions, some differences remain on
howinfringing firmsand their executives receive amorelenient treatment.

Fine reductions in Canada and in the U.S. follow a procedure distinct
from the leniency program. Cartel enforcement authorities in these
countries offer applicants who have lost the race for full immunity the
possibility to benefit from reduced sentences (fines) in exchange for their
guilty plea and full cooperation.

For antitrust authorities around the world, leniency programs are an
increasingly important tool to deter or detect and break cartels. Since the
launchofthefirstprogrambythe U.S. DepartmentofJusticein 1978, several
jurisdictions have followed suitby introducing in their antitrustlegislation
different versions of leniency policies.”® With the introduction of leni-
ency programs in antitrust legislation of Australia, Canada, the European
Union, and the U.S., the number of cartels detected in these jurisdictions
has considerably increased in the last decade compared to previous ones
and most of these cartels were detected through immunity applications.
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However, this increase in the number of cartels detected, often
reported as an apparent success of leniency programs by competition
authorities, may also be due to an increase in cartel activity. In fact, the
economic literature related to the impact of leniency programs on detec-
tion rates is somewhat ambiguous. Leniency programs typically reduce
cartel stability by creating a prisoner’s dilemma situation among cartel
participants and inducing confessions;'® by allowing whistleblowers to
gain a competitive advantage on competitors, which incur cost increases
through fines and compliance costs;* and by allowing cartel members
to apply for immunity and leniency while having taken advantage of the
collusion.” Researchers have also found that leniency programs induce
collusive arrangements, insofar as the program is not restricted to the
first reporting firm, which can cause a decrease in deterrence because of
reductions in expected fines.?

Nevertheless, leniency programs contribute to hastening the inves-
tigation and prosecution of cartels as cooperating participants provide
substantial evidence on their activities. Further benefits include that
authorities can also redirect public resources to the detection of other
non-reported cartels. In any case, antitrust officials in many jurisdictions
have praised the importance of their respective leniency programs.

The granting of leniency to cartel members for their cooperation in legal
proceedings may not be the end of the story for those successful leniency
applicants. As we discuss next, other penalties, outside public authorities’
power to grant leniency, such as loss of reputation and private disbar-
ment, class actions, and private litigation, may turn out to be significant.*

C. The Private vs. Public Control of Cartels:
Review and Policy

Public enforcement and private enforcement are two complementary
competition law instruments. For instance, private enforcement has
long driven antitrust enforcement in the US. In contrast, European
enforcement of antitrust laws relies more on public enforcement.” Both
private and public enforcement are expensive, ranging from the cost of
detecting an infringement, to seeking punishment, to the compensation
of victims.

Public resources are used for competition authorities and courts while
private parties direct their own financial resources to pursue costly liti-
gation. From an economic perspective, both public enforcement and
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private enforcement serve deterrence objectives, and private enforcement
is usually perceived as favouring a compensation objective. Whether
used in combination or alone depending on the type of antitrust viola-
tion, the benefits and costs of the two enforcement approaches need to
be carefully assessed to design the optimal competition law enforcement
system.

The U.S. is the OECD jurisdiction with the most extensive experi-
ence with private enforcement. Both individuals and businesses may
bring about civil actions in relation to various antitrust violations such
as monopolization, cartels, and other horizontal conspiracies and verti-
cal arrangements. Class actions are also broadly available in the U.S. If
the civil actions are successful, relevant parties can benefit from differ-
ent forms of compensation including treble damages, i.e., damages three
times the estimated amount of loss, in addition to legal fees.

In the European Union, private enforcement has historically been more
limited than in the U.S. although European law does allow for persons
affected by antitrust violations such as anticompetitive arrangements
and abuse of dominance to recover damages.” The use of class actions
is also less prevalent in Europe. In Canada, various class actions mostly
related to price-fixing conspiracies have been initiated over the years.

3. Challenges and Pitfalls in Cartel Fining

Below, we review important issues related to the theoretical design
and empirical implementation of an optimal fining rule. Two major dif-
ficulties arise when it comes to evaluating empirically the overcharge
imposed by cartels: (a) the precise identification of the period covered by
the collusion and (b) the lack of reliable data to estimate the but-for price
accurately, hence the difficulty to evaluate the price increase or over-
charge due to the cartel. As for the cartel overcharge estimates available
in the empirical literature, they are typically subject to estimation biases.

A. Restitution, Deterrence, Punishment,
and Legal Proportionality

Becker (1968) put forth an economic approach to crime and punish-
ment and determined optimal policy tools to fight criminal offenses.
In this paradigm, the reduction of crime can take place through dif-
ferent channels including the increase in wages and profits in the legal
sector, the reduction of benefits in the criminal sector, the increase in
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the probability of detection and conviction, and the punishment then
imposed. According to Becker, the government could reduce policing
costs, hence the probability of discovery, and simultaneously increase the
level of punishment as long as socially costless means of punishment
(such as fines) are available.?”

Landes (1983) built on the pioneering research of Becker to analyze
the theoretical foundations of an optimal antitrust penalty and applied
his findings to various antitrust violations including predatory pricing
and cartels. Landes suggests punishing antitrust violations in such a way
that proper behaviour is encouraged: harm-based rather than gain-based
penalties. A large body of the economic literature on the deterrence of
cartel activities relies mainly on the theory developed by Becker and
Landes: The optimal fine should equal the harm caused by the cartel
divided by the probability of detection and conviction. In principle, the
harm caused by a cartel includes not only the damages incurred by com-
petitors and clients but also the resources devoted by antitrust authorities
and courts in their fight against cartels. However, the bulk of this harm
imposed by a cartel is epitomized by the price overcharge.

The Becker-Landes rule aims for the return of the cartel excess profits
to all stakeholders in the economy that have been harmed by the activity
of cartels. This rule is designed such that the expected net gain of a firm
contemplating joining a cartel is equal to zero. At the aggregate level, the
rule guarantees that the “cartel game” clears: Firms found guilty of price-
fixing behaviour pay for those that remain unnoticed forever.

Another approach to setting cartel fines consists of aiming for dynamic
deterrence, as opposed to the explicit goal of compensation or indem-
nification. This approach advocated by Allain, Boyer, Kotchoni, and
Ponssard (ABKP 2015) is compatible with a dynamic view of the game
faced by firms who are contemplating joining or remaining in a cartel.
Indeed, cartel members play a repeated game where at periodic times
each member decides whether to continue with the cartel agreement or
deviate. In this paradigm, the optimal fine equals the minimum amount
needed to trigger a deviation and destabilize the cartel.

A third philosophy to setting cartels fines is based on the idea that
individuals who engage in illegal behaviour should be punished by
punitive or exemplary fines beyond the harm that they have caused to
society. Admissible fines may therefore be an inflated version of the
optimal fine under restitution or even deterrence. In practice, the severity
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of the punishment is determined by accounting for aggravating and
mitigating factors. As discussed above, the notion of punishment goes
beyond financial penalties and may include a jail sentence for convicted
individuals as provided, for instance, by the USSG.

The concept of punishment is more legal than economic as is the
concept of proportionality, which stipulates that a sanction should be
set in proportion to or be of the same order as the harm caused. A fining
rule that is aiming at deterrence a la Becker-Landes will often violate the
principle of proportionality. However, a fining rule aiming at dynamic
deterrence (via the destabilization of cartels) a la ABKP may be more in
line with the principle of proportionality.

B. Assessing the Probability of Cartel
Detection and Conviction

The probability of detection plays a central role in the economic theory
of optimal crime deterrence. Economic theory suggests that a cartel fine
should increase according to the harm caused to society by the cartel
and be inversely related to the probability of its detection and conviction.

Bryant and Eckard (1991) postulate a statistical birth-and-death
process to assess the duration of cartels. The authors use a database of
184 convicted cartels in the U.S. between 1961 and 1988 to calibrate their
model and find an estimated probability of detection that lies between
13% and 17%. Combe, Monnier, and Legal (2008) calibrate a version of
this model using a database of 86 cartels convicted in Europe between
1969 and 2007 and find a probability of detection of around 13%.

However, these estimates are only based on the data available on
detected cartels. Consequently, they only represent the probability of a
cartel being detected conditional or based on those cartels being “eventu-
ally detected”. The unconditional probability of cartel detection remains
unknown and is probably lower than the estimates found by Bryant and
Eckard (1991) and Combe, Monnier, and Legal (2008). The uncondi-
tional probability coincides with the conditional one only if all cartels
are detectable ex ante.

Moreover, the probability of detection and overcharge estimates used
in the optimal fine formula must be defined over the same length of time.
For instance, assume that a cartel makes a constant cartel profit Am above
the competitive level in every period and that it has a probability a of
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being detected in every period. If the cartel operates for N periods before
being detected and convicted, its cumulated cartel profit is equal to NAn
and the ex-ante probability that it will be detected is 1- (1-a)™. In this
case, the optimal fine based on the Becker-Landes rule is:

NArm

=1 —an

The denominator 1- (1-a)" is larger than the per-period probability of
detection a. Intuitively, the longer a cartel operates, the more likely it will
end up being detected. A significant mistake here would be to divide the
cumulative overcharge NAT by the one-period probability of detection
a. Replacing the denominator 1- (1-a)" by the smaller value a would
lead to overestimating the optimal fine, and the severity of the overesti-
mation is increasing in the number of periods N. As the Becker-Landes
rule treats the cartel game as a static one, the fine implied by this rule is
equal to the cumulative overcharge of the cartel over its lifetime divided
by the cumulated probability of detection.

A (misapplied) static framework has a major drawback: It does not
account for the dynamic nature of the interaction between the firms par-
ticipating in the cartel, nor does it account for the strategic nature of the
decision of each firm to join and remain a cartel member. These cartel
dynamics are discussed below.

C. The Proper Assessment of Cartel Dynamics

In real life, firms make strategic decisions in a dynamic environment
with the objective of maximizing their profit or value. Although cartel
members (implicitly or explicitly) agree to abide by the rules for an
indefinite period, each of them can decide to deviate at any point in time
if it perceives a deviation as more profitable than the status quo. This
has implications for the formation of cartels, their stability over time, as
well as the optimal fining rule. Analyzing such implications requires a
dynamic framework.

Allain, Boyer, Kotchoni, and Ponssard (ABKP 2015) consider an infi-
nitely repeated game where a number of symmetric firms communicate
at the beginning of each period to decide whether to form or continue
a cartel or not. By assumption, the consent of all firms is needed for the
cartel to be created or maintained. In each period, any given firm can
decide to participate and abide by the rules of the cartel or deviate. There
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is no simple way to characterize the dynamic environment of cartels but
the ABKP proposed formulation is sufficiently general to be representa-
tive of most cases. In each period, firms first communicate and agree
or not to form or continue the cartel (stage 1) and then, if the cartel
is agreed upon, each firm decides (stage 2) whether to abide by it or
not. If one or more firms do not agree to participate (stage 1), the cartel
does not proceed. If all firms agree to participate, then each firm may
either follow the cartel strategy or deviate (stage 2) - if one firm deviates,
all firms observe the deviation at the end of the current period and the
cartel dissolves for all future periods.

When assessing its different options, a firm typically considers three
levels of possible one period profit: its cartel profit, its deviation profit,
and its no-cartel profit. ABKP makes the usual assumption that the devi-
ation profit level is the largest, followed by the cartel profit level, and
the no-cartel competitive one. Assuming that all other firms abide by
the cartel agreement, a given firm will abide by it if its value under the
cartel is larger than its value under deviation, and will deviate otherwise.
Its value under the cartel is the present value of the forever sequence
of cartel profit levels. Its value under deviation is the larger one-period
deviation profit plus the present value of the forever sequence of lower
no-cartel profit levels starting next period.

Assuming that antitrust authorities can discover a cartel only if it is
active, then the expected fine, given by the probability of detection and
conviction a - typically considered to be of the order of 15% — times
the fine level F, reduces the value of the firm under the cartel abiding
strategy. If the firm deviates, the cartel dissolves and the authorities will
never discover it and impose a fine on cartel members. Comparing the
two discounted firm values leads ABKP to characterize the fine level F*
which, given a, induces the firm to deviate and makes the cartel disin-
tegrate. ABKP show that F* equals the difference An between the cartel
profit and the competitive profit levels divided by a. In other words, the
expected fine must be larger than or equal to the difference in profit
levels: aF* > Am. The fine F* is radically different from what we find
in the usual N-period cartel framework a la Becker-Landes, where the
optimal fine F, is equal to the cumulative difference between the cartel
and the competitive profits NAn divided by the probability of detection
over N periods (1 - (1 - a)Y) as we showed above. It is of course quite dif-
ferent for the standard but false application of the Becker-Landes static
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approach where the N-period cartel excess profit NAn is divided by the
one-period probability of detection a.

ABKP conduct a firm level analysis of European cartels between 2005
and 2012. For each cartel case, they collect data on the cartel duration, size
of annual sales of firms involved, and the firm level fines imposed before
adjustments, resulting in a database of 138 firms. For each firm, they
compare the actual fine with the deterrence fine level in their dynamic
model under several scenarios of cartel overcharges, competitive mark-
ups, and demand elasticities. They find that a significant proportion of
fines imposed in the EU is above the deterrence benchmarks (between
30% and 80% of fines depending on the scenario considered).

D. Identification of the Beginning and
End of the Cartel Episode

Harrington (2006) developed a set of collusive indicators, which if
present, can help distinguish between collusion and competition. In
particular, Harrington argues that certain price markers are especially
relevant in informing whether a cartel may be in operation. These
include: a higher list (or regular) price and reduced variation in prices
across customers; a series of steady price increases preceded by steep
price declines; price rises and imports decline; whether firms’ prices are
strongly correlated; whether there is a high degree of uniformity across
firms in product price and other dimensions including the prices for
ancillary services; whether there is low price variance across custom-
ers; and whether prices are subject to regime switches. Although these
price-based markers may also be characteristics of competitive markets
reacting to changes in their environment, they are nevertheless useful
starting points. Their most important drawback is that to be estimated,
these price-based markers require detailed data gathering on specific
markets. The number of such markets may also be very large.

The knowledge of the period during which a cartel operated is impor-
tant for a precise calculation of its cumulative overcharges and resulting
damages. Econometric-based methods (including the simplest regres-
sion-based approach) require a dummy variable I, that takes the value 1 if
t belongs to the cartel episode and 0 otherwise. Sometimes, the detailed
data needed to calculate the overcharge (e.g., marginal cost, markup,
etc.) are available only for one year. If it is clearly established that the
cartel operated during N years, these data may be used to estimate
the overcharge for that particular year. The latter estimate can then be
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multiplied by N to obtain an estimate of the total cumulative overcharge
of the cartel.

In general, antitrust authorities have to rely on information collected
by investigators or on the conclusions of experts in order to estimate
the duration of cartels. Unfortunately, cartels members tend to under-
state the true duration of the cartel in their statements to investigators.
In some cases, cartels continue to operate several months after investiga-
tions have started in order to cast ambiguity on the but-for price, hence
the level of the actual overcharge, since keeping a high price after the
“legally defined” end of the cartel would raise the but-for price. Lower-
ing the price immediately after the beginning of an investigation would
contribute to proving that an effective and successful cartel was in fact
in operation.

Unless they recognize the cleverness of cartel members, antitrust
authorities may end up underestimating the cartel overcharge. It is
therefore important to distinguish between the legal collusion period
as defined in the indictment and the relevant period for purposes of
estimating the effect of the collusion. This relevant period is the period
during which coordination between the parties had or could have an
influence on prices. The collusion may have started before or may have
continued beyond the legal period. If the analysis is performed on the
wrong period, economic experts may find insignificant cartel price over-
charges despite the overwhelming evidence that a cartel operated during
the alleged period.

This problem is well known. The American Bar Association (ABA
2014) econometric textbook explicitly warns analysts about the common
mistake of simply taking the legal period as the relevant period for
estimating cartel damages. The ABA summarizes the distinction to be
made between the legal or alleged period and the relevant period as
follows:

“When assessing damages using a before-during or a before-during-
after approach, the beginning and end points of the damages period
must be identified. However, the beginning and the end of the
damages period alleged in many cases may not accurately reflect
the actual beginning or end of the alleged unlawful conduct. For
example, in price-fixing class action cases, the plaintiff’s attorneys
often choose the beginning and end dates for the class period’ before
discovery is undertaken. Moreover, the beginning or end of the
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effects of the alleged unlawful conduct may not coincide with the
beginning or end of the conduct itself. The effects might occur later,
end earlier, or last longer than the conduct. Experts should rely on
the evidence developed in discovery, market facts, and the analysis of
liability experts when determining the relevant starting and ending
dates for calculating damages”

Hischelrath and Veith (2016) write about a cartel in the cement indus-
try in Germany:

“After the breakdown of the cartel, the cartel members might have
incentives to (strategically) reduce transaction prices to a larger
degree than list prices as the former is much more difficult to observe
and competition authorities, courts or private parties may there-
fore be forced to use the higher list price data to, e.g., estimate cartel
damages”.

The following two cartel cases provide striking empirical examples of
the difference between the legal or alleged period of collusion as indi-
cated in prosecution documents and the relevant period of collusion for
damages evaluation.

The retail gasoline cartel in Québec

The Competition Bureau investigated retail gasoline markets in Sher-
brooke, Thetford Mines, Victoriaville, and Magog and obtained proof
of collusion through wiretaps over the period spanning from early 2004
to mid-2006. Criminal prosecution for the price-fixing conspiracy were
launched in 2008.% The case is ongoing with more trials forthcoming.?’

Available data on price volatility between retailers suggested a relevant
period of cartel operation between January 2001 and June 2006, while
the indictment filed by the Public Prosecution Service of Canada had
defined a legal period from January 2004 to June 2006. A sharp reduc-
tion in price volatility across sellers can be considered a marker revealing
cartel behaviour. Retail gasoline prices in the cities of Sherbrooke, Thet-
ford Mines, Victoriaville, Saint-Hyacinthe, and Montréal for the period
1993-2006 were collected for all individual retail stations on a quarterly
basis in the first four cities and a bi-monthly basis in Montréal. Although
the dates on which prices are observed vary from city to city, prices for a
given city are collected on the same day over a short time span (at most
a few hours) every quarter or every two months.*



2018 CANADIAN COMPETITION LAW REVIEW 65

The data show that for the first three cities the volatility (standard
error) of prices across retailers dropped significantly in early 2001
and remained low and stable afterwards. In contrast, the price volatil-
ity observed in Saint-Hyacinthe and Montréal did not drop during the
period and in fact increased continuously with price increases, as one
would expect in a normal competitive market. The following Figures 1
and 2 present the data for Sherbrooke and Montréal-Center.

The statistical tests on differences between the variances and the
averages are significant.’! Those results suggest the presence of a price-
fixing collusion starting in early 2001 in the first three cities namely
Sherbrooke, Thetford Mines, and Victoriaville.”> As a result, in estimating
the effect of the cartel on prices, the data from January 2001 to December
2003 (3 years of data), even if outside the legal or alleged period of
collusion as mentioned in the indictment, could not be considered as a
period free of collusion. In order to avoid falling into a Type II analytical
error, i.e., discharging as not guilty a harmful cartel, three years of data
prior to the legal period were dropped from the econometric analysis.

Fixing passenger fuel surcharges (PFS) by British Airways
and Virgin Atlantic Airways

British Airways (BA) and Virgin Atlantic Airways (VA) were involved
in a conspiracy related to the fixing of passenger fuel surcharge (PFS) in
the mid-2000s.

The UK Office of Fair Trading (OFT 2012) investigated this conspiracy
and found that: “[VA and BA] infringed Article 101 and/or the Chapter I
prohibition by participating between August 2004 and January 2006 (the
‘Relevant Period’) in an agreement and/or concerted practice by which
they coordinated their pricing in relation to their respective passenger
fuel surcharges for long-haul flights (‘PES’) through the exchange of
pricing and other commercially sensitive information regarding the PES,
with the object of preventing, restricting or distorting competition (the
‘Infringement’)” (par. 3). This is a peculiar case. Why would BA and VA
find it advantageous to coordinate their decisions on the fuel surcharge,
which accounts for less than 10% of the ticket prices, but not on the final
ticket prices?
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Figure 1. Price variation dynamics
between retailers in Sherbrooke

Figure 2. Price variation dynamics
between retailers for Montréal-Centre

BA and VA are facing competition from several other carriers not part
of the conspiracy. Moreover, according to the OFT inquiry, managers
at BA and VA were aware that their strategy was at risk of being dis-
covered by the competition authorities and, as a result, could lead to
antitrust actions in the United Kingdom, Canada, and the United States,
among others, and likely penalties (fines and class actions), exclusions,
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disbarment, and prison sentences. Clearly, the competence and analyti-
cal capacity of BA and VA executives who conceived this conspiracy on
fuel surcharge and who implemented it despite the risks incurred must
not be underestimated.

Where is the value or the profitability of this strategy? A possible
answer to this question is that there was a “relevant market” in which BA
and VA had some market power, making a coordination strategy to fix
PES jointly beneficial despite the risks involved. Indeed BA and VA were
or might have been the main competitors and dominant suppliers in a
particular non-negligible market, which is the most plausible “relevant
market” in this case: the British citizens and organizations showing a
preference for travelling on their national airlines. Those British citizens
and organizations would most likely perceive a fuel surcharge imposed
and announced in a coordinated way to all travelers as the result of a
market phenomenon outside the control of their preferred national
carriers. Uncoordinated announcements, possibly heavily covered in
the British press, could have given rise to unfavourable reactions and
reduced allegiance of their British customers for BA and VA.

In this conspiracy case, VA was a successful leniency applicant and ben-
efited from total immunity, while BA admitted participating in the cartel
in exchange for a reduction in penalties from the original fine of £121.5
million to a final £58.5 million. The fine was based on a “conservative
approach to market definition which is favourable to the Parties”, namely
the markets where VA and BA overlap, which is a subset of affected
markets. The OFT claims that the fine “will be sufficient in this case to
meet the twin objectives of the OFT’s policy on financial penalties: (i) to
impose penalties which reflect the seriousness of the infringement; and
(ii) to ensure that the threat of penalties will deter undertakings from
engaging in anti-competitive practices” More importantly, the OFT
states that: “Managing the tone of media coverage of the PFS was clearly
very important for both Parties throughout the Relevant Period.” Clearly,
VA and BA must have perceived the potential gains from the strategy to
be greater than the potential losses in other markets where the market
power of VA and BA is less important or non-existent.

The OFT describes the positions of the two cartelists as follows (passim).
From BA’s perspective, the PFS mechanism was particularly problematic
because negative stories in the UK media were more likely to focus on
BA than on other airlines; For VA, the media and consumers’ reaction
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to its PFS action was a significant business concern as its reputation as
the “the customers’ champion and underdog” was at stake. The advantages
of such a concerted strategy were twofold: a reduction in uncertainty
regarding the competitor’s actions and reactions (BA and VA) and “a less
hostile reaction in the media than would be the case if they were to risk
announcing an increase that may not be followed by the other Party”
Both advantages were expected to generate profits for the airlines.

One should not underestimate the sophisticated reasoning of BA’
strategists, once the cartel was exposed. In that vein, one cannot but
consider unlikely that BA would adjust its prices to competitive levels
immediately after the raiding of its offices by investigators of the Office
of Fair Trading (OFT) in June 2006. Two factors suggest that this was
not the case. First, the fuel surcharge was increased in April 2006 to a
level that remained unchanged until January 2007. Second, Boyer (2017)
has found that it is only from November 2006, not from June 2006, that
ticket prices fell and became more volatile and the co-movement of
prices and fuel costs became less direct and stable. This indicates that the
relevant period of collusion insofar as the impact of the conspiracy on
ticket prices is concerned may have extended until November 2006, that
is, five months after the OFT’s raid at BA offices (June 2006) and three
quarters after the end of the legal or alleged conspiracy period (February
2006). Whether this is the appropriate period or not is in good part an
empirical question but a significant one in estimating cartel damages.*

E. Estimating the But-For Price

The but-for price is the price that would prevail on the alleged car-
telized market in a hypothetical world where the cartel is absent. This
counterfactual world is difficult to characterize because the trajectory of
observed prices over time is the result of several causes. For instance, an
inelastic demand may grant a firm significant market power that trans-
lates into high mark-ups. Product differentiation can create and maintain
the conditions for an oligopolistic competition.

Oligopolistic mark-ups are quite substantial for some industries even
in the absence of coordination between firms. For instance, Morrison
(1990) found that mark-ups in most U.S. manufacturing firms have
increased over time and tend to be countercyclical. Hall (1988) noted
that the ratio of price to marginal cost is in the range of 2 to 4 in U.S.
industries. Antitrust authorities may decide to ignore the market power
that would prevail in the counterfactual competitive markets when
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evaluating the cartel fine, notably by assuming that the but-for price is
equal to the marginal cost. However, this would lead to overestimating
the overcharge, hence the fine level.

It is well-known how biased an overcharge (expressed as a percentage
of the but-for price) obtained from the conversion of a Lerner index is
relative to the fair overcharge if the but-for world was properly modeled.
The estimation bias is proportional to the ratio of the mark-up over the
marginal cost. Note that this ratio is higher when the market power is
more important. Intuitively, the outcome of an oligopolistic or monopo-
listic competition game is closer to that of a collusion than to that of
pure and perfect competition. As an implication, firms that operate in
oligopolistic sectors where market power is high would have a higher
likelihood of incurring inflated fines, that is, fines larger than those justi-
fied by the formulae applied to firms that were more competitive prior
to colluding.

The estimation risk associated with the conversion of a Lerner index
is avoided by considering alternative methods such as “before-and-
after” or “with-and-without/yardstick” methods (Connor, 2010). In the
before-and-after method, one estimates the overcharge as the difference
between the sample averages of prices observed during and outside the
periods covered by the cartel episode. In the “with-and-without/yard-
stick” method, one compares the average price that prevailed on the
cartelized market with the average price on a yardstick market that oper-
ated under competitive conditions during the same period. However,
these other methods have their own estimation risk.

Besides the fact that the period covered by the cartel is difficult to iden-
tify with precision, the before-and-after method is not robust to shifts in
firms’ cost structure and shifts in market conditions that naturally change
prices in a competitive environment. Moreover, a cartel may start or end
by a price war that pushes prices below the marginal cost.*® As to the
with-and-without/yardstick method, it must take into account that the
increase in price caused by the cartel can cause a demand shift toward
nearby (yardstick) markets. Similarly, neighbouring firms that are not
participating in the collusion may tend to follow the cartel price (the so-
called “umbrella effect”).>

Given the complexity of the estimation of the but-for price, simplistic
overcharge calculation methods will often be biased. Carefully specified
econometric models are needed to handle the complexity of the real
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world and mitigate any estimation bias. Econometric methods can be
used to simulate an oligopolistic competition (e.g., Cournot and/or
Bertrand), predict the Lerner index of market power, or estimate demand
and cost functions that account for dynamic strategic interaction among
firms. The econometric approach can be structural or of reduced form.
However, structural models require internal accounting data that may
not be available to the experts in charge of damages calculation.

F. Characterization and Reliability of
Average Overcharge Estimates

Given the hurdles identified above, the estimation of a cartel over-
charge would be tedious and costly if antitrust authorities had to conduct
detailed investigations on a case-by-case basis. Antitrust authorities
therefore need a reference interval that can be used in cases where the
exact evaluation of the cartel overcharge is overly costly.

Antitrust authorities are aware of this matter. As discussed above, the
USSG prescribe a base fine of 10% of the affected volume of commerce
for a firm that is convicted of cartel activity, plus another 10% for the
harms “inflicted upon consumers who are unable or for other reasons do
not buy the product at the higher price.” This yields a recommended fine
of 20% of affected sales, subject to further adjustments for aggravating
and mitigating factors. The total cartel fines generally range from 15% to
80% of affected sales in the U.S.

Similar rules apply in Europe as well as in other jurisdictions. The
European Commission sets the base fine in the range of 0% to 30% of
affected commerce. To this base fine, 15% to 25% may be added as a dis-
suasive measure. However, the total fine must be kept under 10% of the
worldwide group turnover in the financial year preceding the decision.

Certain academic researchers have questioned whether the fines
implied by these guidelines are too high or too low. For instance, Cohen
and Scheffman (1989) argue that an increase of 1% of a price above its
competitive level will likely result in a reduction of sales of more than
1%. Based on this, they concluded with respect to the USSG that “at least
in price-fixing cases involving a large volume of commerce, ten percent is
almost certainly too high? More recently, Adler and Laing (1997, 1999)
and Denger (2003) also judge that fines imposed to cartels in the U.S. are
“astronomical” or “excessive”
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Connor and Lande (2008) examine a large number of overcharge
estimates available in previous studies and conclude that: “the current
Sentencing Commission presumption that cartels overcharge on average
by 10% is much too low”. Indeed, they find an average overcharge in the
range of 31% to 49% and a median in the range of 22% to 25%. Connor
(2010, 2014) reaches similar conclusions by using an extended sample of
overcharge estimates.”

Connor and Bolotova (2006) conduct a meta-analysis of overcharge
estimates in order to check whether they are sensitive to bias factors
such as the estimation method or the publication source. They find that
the overcharge estimates are indeed biased, but the bias factors do not
explain much of the R*. However, Boyer and Kotchoni (2015) point out
that some characteristics of the overcharge estimates have been ignored
by Connor and Bolotova. First, the overcharge data consists of estimates
previously published by different experts and researchers. Therefore,
they are potentially subject to model errors, estimation errors, and
sample selection. Second, the sample contains a number of influential
observations that distort the descriptive statistics. For instance, roughly
1% of overcharge estimates are larger than 400%. When the 5% largest
observations are left out, the sample average drops from 49% to 32%.
These outliers must be treated carefully when using OLS regressions. A
bias-correction methodology developed by Boyer and Kotchoni (2015)
that appropriately deal with the previous data problems is reviewed in
more detail below.

In criticizing the Canadian Competition Bureau, Kearney (2009)
endorses the view of Connor and Lande (2008) by writing that “[t/he
assumption of an average overcharge of 10 percent also has been put into
question by economic survey evidence which suggests that the median long-
run overcharge is much greater than 10 percent”

Combe and Monnier (2011, 2013) analyze 64 European cartels and
conclude that the fines imposed against cartels by the European Com-
mission are too low. However, Allain, Boyer, and Ponssard (2011) using
a dynamic rather than static model of cartel stability to reassess those
results find that fines imposed by the European Commission in these 64
cartels are on average above the deterrence level.

Boyer and Kotchoni (2015) re-assess the study of Connor and Bolo-
tova (2006) using an extended version of their database. This database
contains some 1,119 overcharge estimates as well as several variables that
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describe the cartel episode (e.g., duration, scope, geography, etc.). The
database also includes variables that describe facts that are posterior to
the cartel episode (e.g., estimation method or publication source). While
the first group of variables is likely related to the true overcharge, the
latter group clearly does not, but may capture potential estimation biases.

Boyer and Kotchoni (2015) employ a more appropriate econometric
methodology that involves a trimming of the dataset in a first stage to
remove unrealistically large estimates, and so-called influential observa-
tions,” and a Heckit (Heckman, 1979) regression analysis in a second
stage to control for the potential truncation bias.

They find mean and median bias-corrected overcharge estimates of
16.7% and 16.2% for the subsample of effective cartels (with strictly posi-
tive overcharge estimates), and of 15.5% and 16.0% for the whole sample.
These representative bias-corrected overcharge values are significantly
lower than the corresponding mean and median of the raw overcharge
estimates data. Building on those results, Allain et al. (2015), consider-
ing a more recent database at the firm level, conclude that the majority of
firm-level fines imposed by the European Commission over the period
2005-2012 are above the deterrence level.

4. Conclusion

We presented and discussed challenges and pitfalls faced by public
policymakers and antitrust authorities in their fight against naked cartels
through the determination of financial fines, namely the sometimes con-
flicting objectives of restitution and deterrence, the identification of the
relevant cartel duration, the characterization and estimation of but-for
prices and typical cartel overcharges, the assessment of the probability of
detection and conviction, and the proper modeling of cartel dynamics.

Both the harm caused by cartels — or the illicit profits gained - and
the probability of detection pose significant measurement problems and
are sources of challenges and pitfalls. In fact, a 2017 ICN report also
recognizes that “the link between the theory of optimal fines for deter-
rence, and actual methodologies used to set fines is often tenuous, partly
because the statistical information needed to set fines at an economically
optimal level (amount of excess profit gained, likelihood of detection) is
very difficult to obtain”

We showed that the bias-corrected estimation of cartel overcharges and



2018 CANADIAN COMPETITION LAW REVIEW 73

the modeling of cartel dynamics have significant impacts and lessons on
the level of deterrent fines. Those developments bring theoretical and
empirical support to the administrative rules used by European and
American antitrust authorities, among others, in determining cartel
fines.”
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Before 2010, cartel activities were illegal only if they generated an undue
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in the price dispersion of more than 50%. This decrease in the dispersion

over time also saw an important stabilization, since the standard deviation
variance went from 0.69 to 0.09 during the same period. The average price
dispersion level between retailers was 1.98 CPL between 1993 and 2000,
whereas that same average reached 2.79 CPL between 2001 and 2006, a
statistically significant difference. The variation of this dispersion over time
has however remained stable, only varying between 0.91 and 0.89, which is a
non-significant difference.

*2In his 2015 Superior Court decision for one of the trials in this case (R ¢
Pétroles Global Inc. Cour Supérieure - Chambre criminelle et pénale, 450-73-
000633-085 (002), 15 avril 2015), Justice Toth writes (free translation): “[61]
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confirmed by the Competition Bureau’s investigations and searches. [62] The
evidence at trial, particularly the testimony of Pierre Bourassa [one of the
defendants], demonstrated that Professor Boyer was right. The collusion began
at that time”

* The moving annual average (dotted line) simply illustrates the average of the
last 4 observations, to show a more even and aggregated annual view of the
overall dynamics.

** An econometric model developed in Boyer, M, “Rapport sur lestimation
des dommages dans le cadre de l'action collective Option consommateurs

v. British Airways” (2017) Superior Court of Quebec, District of Montreal,
500-06-000410-072, to explain the evolution of London-Montréal ticket prices
between August 2004 and December 2012, using all available data potentially
impacting ticket prices (with an R? of 94.9%), indicates that the price increase
specifically due to the collusive factor reputedly operating from August 2004
to November 2006 is of the order 11.2% of BA ticket prices. The trial has yet to
take place in this matter.

> Connor (2014) warns that “Shifts in buyer preferences, appearance or the
disappearance of substitutes, or changes in the cost of production of the cartelized
product during the affected period can cause overstatement or understatement
of the overcharge? (Connor, JM, “Price-fixing Overcharges” in The Law and
Economics of Class Actions: Research in Law and Economics, Volume 26 (2014)
249). This lack of robustness is also pointed out by Finkelstein and Levenback
(1983): “[...] This estimate, however, meets the immediate objection that it is
likely to be incorrect because changes in factors affecting price other than the
conspiracy would have produced changes in competitive prices if there had been
competition during the conspiracy period” (M Finkelstein & H Levenback,
“Regression Estimates of Damages in Price-Fixing Cases” (1983) 46 Law and
Contemporary Problems 145. More recently, Boyer, Lasserre and Moreaux
(2012) show that over the dynamic development of an industry, episodes of
tacit collusion investments and prices may follow episodes of more intensely
comp etitive investments and prices and vice versa, raising doubts on the
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validity of the “before and after” method (M Boyer, P Lasserre & M Moreaux,
“A Dynamic Duopoly Investment Game without Commitment under
Uncertain Market Expansion” (2012) 30 International Journal of Industrial
Organization 663.

3 Other methods include the “Cost-Based” method, which is based on

the observation that changes in price should reflect changes in costs. The
direct way to apply this method is to estimate the production costs by using
the (accounting) information on firms involved in the cartel. In the lysine
cartel case for example, prosecutors introduced confidential production

and sales records of ADM as exhibits, now publicly available (JM Connor,
“Our Customers Are Our Enemies: The Lysine Cartel of 1992-1995” (2001)

18 Review of Industrial Organization 5). However, economic experts do

not usually have access to such confidential information. Typically, the
overcharge is thus approximated by subtracting a “reasonable margin” from
the actual cartel profit and dividing by the production volume. Also the group
of “Econometric” Methods, which gathers all methods using more or less
sophisticated econometric models to assess the but-for price. Econometric
methods can be used to simulate an oligopolistic competition (Cournot,
Bertrand), to predict the Lerner index of market power, or to estimate a
demand and cost function that account for dynamic market conditions. See E
Appelbaum, “Testing Price Taking Behavior” (1979) 9 Journal of Econometrics
283, and LM Froeb, RA Koyak & GJ Werden, “What Is the Effect of Bid-
Rigging on Prices?” (1993) 42 Economics Letters 419.

7 Some authors have shown that fines based on sales encourage cartels to set
higher prices while fines based on overcharges would encourage lower prices.
See among others V Bageri, Y Katsoulacos & G Spagnolo, “The Distortive
Effects of Antitrust Fines based on Revenue” (2013) 123 The Economic Journal
545, and Y Katsoulakos, E Motchenkova & D Ulph, “Penalizing cartels: the
case for basing penalties on price overcharges” (2015) 42 International Journal
of Industrial Organization 70.

3 Based on the Kullback-Leibler divergence between two distributions (see

S Kullback & RA Leibler, “On Information and Sufficiency” (1951) 21:1

The Annals of Mathematical Statistics 1.), which tells how dissimilar those
distributions are. The probability of an overcharge estimate being larger than
some value 6 conditional on variables that describe the cartel episode and the
same probability conditional on both those variables and variables that are
posterior to the episode are quite close for 8 € [0%,65%] but diverge sharply
for 6>65%. The divergence analysis thereby suggests that the presence of biases
is an important problem for estimated overcharges above 65%.

¥ An additional and important factor, which falls outside the scope of this
article, is the efficiency of antitrust authorities and courts in avoiding Type I
(convicting a law-abiding party) and Type II (releasing a guilty party) errors.
The higher this efficiency is, the larger the deterrence effect of a given level of
punishment will be. See M Boyer & D Porrini, “The Impact of Court Errors
on Liability Sharing and Safety regulation for Environmental/Industrial
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Accidents” (2011) 31 International Review of Law and Economics 21, who
analyze the related effect of court efficiency in avoiding Type I and Type II
errors in determining the level of firms’ liability in industrial or environmental

accidents.
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DEVELOPMENTS / DEVELOPPEMENTS

LOOKING BACK: REFLECTIONS ON COMPETITION POLICY
DEVELOPMENTS

CCLR Editorial Team

In the interest of preserving professional memory about developments
in competition policy, the Editorial Team of the Canadian Competition
Law Review introduces a new feature with this issue. We will invite promi-
nent senior leaders of the field in Canada to “tell their story” - to take us
through significant competition-related developments or events through the
perspective of someone centrally involved.

The Editorial Team is extremely pleased to present the first of these
accounts here. Our first author is J.J. Camp Q.C. of Camp Fiorante Mat-
thews Mogerman in Vancouver. As most of you will know well, ].]. has been
a central figure in the development of a competition class action regime
in Canada. Together with others from his and partner firms, he has been
involved in many of the major competition class actions in Canada, typi-
cally on behalf of victims of anticompetitive behaviour. There were many
important questions about class actions under Canadian law that ].]. and
his fellow pioneers (on both sides) had to litigate along the way, so the
work was not easy --- as he explains below. J.]. has had a distinguished
career apart from competition law as well, for example representing plain-
tiffs in numerous product liability and aviation cases. He is very well
known for actions securing major damage awards for victims in hepatitis
C and asbestos cases. He has argued approximately 15 matters before the
Supreme Court and served as president of the Canadian Bar Association
in 1991-1992.

Afin de préserver le souvenir qua notre profession de lévolution des poli-
tiques sur la concurrence, léquipe de rédaction de la Revue canadienne
du droit de la concurrence y va dune nouveauté dans ce numéro : elle
invite des sommités canadiennes dans le domaine a « raconter leur his-
toire » — que ce soit en nous narrant des épisodes marquants du droit de la
concurrence ou en présentant, de leur point de vue, des événements aux-
quels ils ont activement participé.

Léquipe de rédaction est on ne peut plus fiére de publier les premiers de
ces récits dans ce numéro. Notre premier auteur est J. J. Camp, c.r., de chez
Camp Fiorante Matthews Mogerman, a Vancouver. Comme beaucoup
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de vous le savent, M* Camp a grandement contribué a lencadrement des
recours collectifs en droit canadien de la concurrence. Il a participé, avec
des collégues de son cabinet et de firmes associées, a bon nombre des actions
collectives majeures qua vues le Canada, défendant habituellement les
victimes de pratiques anticoncurrentielles. Nombreuses sont les questions
cruciales au recours collectif en droit canadien que M* Camp et ses col-
legues précurseurs (de part et dautre de la salle daudience) ont dii faire
trancher en justice pour la premiére fois. La tdche nétait donc pas facile
- comme nous lexpliquera M* Camp. Et sa brillante carriére ne se borne
pas au droit de la concurrence; il a aussi représenté des demandeurs dans
de multiples dossiers daviation et de responsabilité associée aux produits.
Il est également connu pour avoir ceuvré a obtenir des dommages-intéréts
considérables pour les victimes dans des affaires damiante et d’hépatite C.
Enfin, il a plaidé environ 15 causes devant la Cour supréme et siégé a la
présidence de 'Association du Barreau canadien en 1991-1992.
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A HISTORICAL PERSPECTIVE OF A MADE-IN-CANADA
REMEDY FOR ANTICOMPETITIVE BEHAVIOUR

J.J. Camp, Q.C.*

This paper is better described as a colloquy rather than an in-depth legal
treatise. It is a perspective of living through and litigating the formative
years of anticompetitive class action cases in Canada. In particular, it
describes the “legal quagmire” created by the US Supreme Court in anti-
trust cases whereby indirect purchasers (consumers) were disenfranchised
at the federal court level in the US and how this legal quagmire could be
avoided in Canada. The paper tracks several of the early consumer anticom-
petitive class action cases in Canada and in particular the Microsoft case
which was successful at the certification level, lost at the British Columbia
Court of Appeal level and restored by the Supreme Court of Canada. The
outcome of the Microsoft case determined that contrary to the US Supreme
Court, consumers can pursue damages claims for anticompetitive conduct
in Canada. Hence, the US legal quagmire was avoided.

Cet article se veut davantage une discussion qu'une analyse juridique
en profondeur. Mon point de vue est faconné par mon vécu et ma pra-
tique durant les années formatives que furent les recours collectifs contre
des agissements anticoncurrentiels au Canada. Plus précisément, je décris
le bourbier juridique qua créé la Cour supréme des Etats-Unis dans des
affaires antitrust concernant des acheteurs indirects (consommateurs)
brimés dans leurs droits a la cour fédérale. Dans mon article, jexplique
comment le Canada peut éviter de sempétrer de la sorte. Je fais un retour
sur certains des premiers recours collectifs contre des agissements anticon-
currentiels au Canada, notamment le recours contre Microsoft, pour lequel
les auteurs ont eu gain de cause en premiére instance, ont été déboutés par
la Cour dappel de la Colombie-Britannique, mais a qui la Cour supréme
du Canada a définitivement donné raison. Larrét contre Microsoft a établi,
contrairement au jugement de la Cour supréme des Etats-Unis, que les
consommateurs canadiens peuvent réclamer des dommages-intéréts pour
agissements anticoncurrentiels. Cest ainsi quon a pu éviter ce bourbier
juridique américain.

Introduction

he Competition Act and its antecedents makes certain
anticompetitive  behavior illegal, generally speaking.'
Horizontal price fixing, in particular, is condemned as akin to
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fraud or theft and criminalized.? The plaintiffs’ bar in Canada was not
very active in pursuing anticompetitive cases until the advent of class
actions and, more particularly, until the advent of pan-Canadian class
actions. Prior to the emergence of Canadian class actions, there were
very few anticompetitive cases brought and the only significant modern
anticompetitive case about civil damages was Cement LaFarge v. B.C.
Lightweight Aggregate, which reached the Supreme Court of Canada in
19837 This case is notable because it determined the parameters of the
tort of conspiracy. The respondent was left out of the price-fixing cement
conspiracy and was driven out of business. The appellants, who pleaded
guilty to a charge of conspiring to prevent or unduly lessen competition
in the production of cement, had made it impossible for the respondent
to continue operating in the field. The Supreme Court of Canada
overturned the lower courts and found that the conspirators were not
liable. A number of commentators were surprised by the decision of the
Court and the factual and legal reasoning.

The Supreme Court of Canada did lay down the law that the tort of
conspiracy exists: (1) if the predominant purpose of defendants’ conduct
is to cause plaintiff injury, whether or not defendants’ means were lawful;
or (2) where defendants’ conduct is unlawful and directed towards the
plaintiff (alone or with others) and in circumstances that the defendants
should know that injury to the plaintiff is likely to, and does, result.

Class Action Legislation and the First
Pan-Canadian Class Actions

In 1978, Québec was the first province in Canada to legislate class
proceedings. In 1992 Ontario followed suit,” and although there was
no express provision enabling national class actions, it did not take
Ontario judges very long to find that Ontario class proceedings cases
could be asserted on a pan-Canadian basis.® In 1996 British Columbia
passed class proceedings legislation.” Because these three jurisdiction
covered more than 75% of the Canadian population and because the
Ontario courts ruled that Ontario class proceedings could be asserted
on a pan-Canadian basis, the formative Canadian plaintiffs’ class action
bar started to form a consortium of counsel to bring class actions for
anticompetitive conduct on a pan-Canadian basis. This was accomplished
by these counsel and law firms commencing parallel actions in each of
these three jurisdictions, with the Ontario class action covering the rest
of Canada. Most Canadian jurisdictions now have class action legislation
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and several of these jurisdictions have provisions in their legislation
allowing pan-Canadian class actions.® British Columbia has recently
passed amending legislation to allow for pan-Canadian class actions.

Why Class Actions?

Class actions can provide an effective and efficient means of litigat-
ing mass claims. They also improve access to justice for individuals who
would otherwise be unlikely or unable to assert their claims. Further-
more, effective class actions can lead to behavior modification of actual
or potential wrongdoers who might be tempted to ignore their obli-
gations to the public. While anti-competitive conduct often results in
modest damages per class member, the number of class members can
be very large and, on occasion, can comprise the majority of both the
Canadian population and Canadian businesses. For example, Pro-Sys
Consultants Ltd. v. Infineon Technologies AG (“DRAM?”) was a case based
on a price-fixing conspiracy of the DRAM memory chips in desktop
computers, laptop computers, servers and a whole host of other elec-
tronic equipment.’ Approximately 10 years after the case was started, it
was settled by a consortium of class counsel and firms for more than $80
million. Certain large purchasers had very significant individual claims.
In addition, because DRAM was so ubiquitous, the administration of the
settlement provided for each household in Canada to claim $20 compen-
sation by way of an electronic declaration alone. An excess of 880,000
Canadian households came forward and received funds.

The Difficulties and Dilemmas Facing
Class Counsel at the Outset

To understand the difficulties and dilemmas facing Canadian class
action counsel at the time we embarked on this journey, it is neces-
sary to understand the differences between both the statutory class
proceedings regimes that exist in the United States and the differ-
ences in the law that developed. These differences are not only very
considerable but include a very radical United States Supreme Court
ruling that, in my respectful opinion, undermined consumer recov-
ery in antitrust class actions in the United States. The pioneer class
action counsel in Canada felt very strongly that we needed to develop
a “made in Canada” approach to the private prosecution of antitrust
class actions. We enjoyed a substantial head start because of the very
hard and good work performed by the Ontario Law Commission in
their seminal study.'® Their recommendations were largely accepted by
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the Ontario legislature and the Ontario Class Proceedings Act has been
used as a template for all other Canadian jurisdictions except Québec.

There are appreciable differences between class action law in Canada
and the United States, especially in regards to class certification. Canadian
jurisdictions have a lower threshold for certification, which is intended
to function as mechanism for screening claims. The Supreme Court of
Canada has said that the certification stage is not to be a battle front
of opposing experts and only “some basis in fact” is needed to support
the constructs of a class action.!! This level of scrutiny is consistent with
the fact that there is no pre-certification discovery as a matter of right
in Canadian jurisdictions. While Canadian courts have largely avoided
weighing evidence and trying the merits of an action at the certifica-
tion stage, U.S. courts engage heavily with expert evidence at this step.'
The U.S. Supreme Court has said that class certification should only be
granted if the trial court is satisfied after a “rigorous analysis” that the
statutory requirements for certification have been met, and that “such
an analysis will frequently entail overlap with the merits of the plaintiff’s
underlying claim”" This inevitably increases the costs associated with
pursuing class certification. As one class action lawyer writes, the poten-
tial results of the U.S. approach to certification “weigh heavily against
access to justice and effectively turn certification into a mini-trial”"*

The higher U.S. standard for certification is also attributable to spe-
cific class certification requirements under the U.S. Federal Rules of Civil
Procedure. Most antitrust class actions are brought under Rule 23(b)(3),
because plaintiffs can recover treble damages.”” One requirement for cer-
tification under this rule is that the common issues “predominate” over
individual issues. By contrast, Canadian class action legislation has not
adopted this same predominance requirement.'® A second requirement
for certification under Rule 23(b)(3) is that a class action be “superior”
to other available methods of adjudicating the controversy. In Canadian
common law jurisdictions, the corresponding requirement is the “pref-
erability” of a class action, which lowers the threshold for certification
compared to the United States.

In spite of the substantial statutory and common law differences
between Canada and the United States on the class action front, it was
essential for the pioneers pursuing private enforcement of Canadian
anticompetitive class actions to have close regard to U.S. antitrust and
class action law. The first and foremost reason for this was that in the



2018 CANADIAN COMPETITION LAW REVIEW 89

beginning of anticompetitive class actions in Canada, the U.S. plaintiffs’
class action bar had almost invariably started cases in the U.S. litigating
the same facts and circumstances that underlay parallel anticompetitive
conduct in Canada. Indeed, those of us who were at the forefront of pur-
suing Canadian anticompetitive class actions liaised with law firms in
the U.S. who were prosecuting parallel class actions. Second, U.S. class
action law had a very long historical record compared to the very imma-
ture Canadian class action jurisprudence. Although this could said to be
a truism, it does not mean that the U.S. got it right with respect to one of
the most important pillars of class action law.

Indirect Purchasers: The U.S. “Legal Quagmire”

The United States got into a legal quagmire on the core issue of who
was entitled to sue price-fixing conspirators. Reaching back into the
1960s, U.S. price-fixing conspirators were enjoying a considerable level
of success in defending claims on the basis that the plaintiffs who were
suing them could not prove where the harm fell as between direct pur-
chasers, intermediaries and consumers. This issue was a signiﬁcant
roadblock for consumers to take advantage of the governing U.S. federal
legislation that permitted a court to triple the amount of actual/compen-
satory damages."” This overarching issue occupied the attention of the
U.S. Supreme Court in the Hanover Shoe decision in 1968, and again in
the Illinois Brick decision in 1977."

In Hanover Shoe the plaintiff was a shoe manufacturer and a cus-
tomer of the defendant and alleged that the defendant had monopolized
the shoe machinery industry in violation of U.S. antitrust law, which
resulted in an overcharge. The defendant argued that the plaintift class
had passed on some or all of the overcharge and, therefore, was not enti-
tled to recover damages. The court rejected this defence, holding that the
passing on defence was not available. In making its decision, the court
determined that if the passing on defence was permitted, treble damages
actions would become too complicated, and the alleged co-conspirators
“would retain the fruits of their illegality” because indirect purchasers,
having only modest claims, would be unlikely to sue.*

In Illinois Brick, the state of Illinois brought a class action on behalf of
consumers against the manufacturers and distributors of concrete block
in the greater Chicago area. The state alleged that the defendants’ illegal
overcharges had been passed on through various levels of contractors
to the plaintiff consumers causing them to suffer a loss. The majority
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of justices on the U.S. Supreme Court held that the passing on theory
must be applied uniformly for plaintiffs and defendants alike. The Court
referred to Hanover Shoe, where the Court found that the defendants
could not resort to a passing on defence and equity required a quid pro
quo, finding that only indirect purchasers had standing to pursue a class
action claim of this nature. Thus, the Court in Illinois Brick held that only
the direct purchasers, and not distributors or others in the manufactur-
ing chain, could be considered injured and assert recovery rights. The
majority relied on two key arguments in support of their decision. The
first argument was that determining exactly where the harm was suffered
was difficult, time-consuming and an uncertain process. The second
argument was that deterrence was better served by letting only the direct
purchasers sue for the full amount of damages even if this meant they
were being overcompensated.

Although Illinois Brick is still applied at the federal level, many states
have passed legislation repealing its effect at the state level. Approxi-
mately 3 dozen jurisdictions have “Illinois Brick repealer laws” restoring
the rights of citizens in those states who are indirect purchasers to pursue
actions to recover antitrust damages under state antitrust laws.** These
repealer states contain approximately 50% of the population of the
United States.

Since Illinois Brick, there has been profound criticism from many quar-
ters with respect to this facet of antitrust law in the United States.?> Most
critics prefer the dissent in Illinois Brick which said that the majority
decision “.. severely undermines the effectiveness of the private treble-
damages action as an instrument of antitrust enforcement. For in many
instances, the brunt of antitrust injuries is borne by indirect purchas-
ers, often ultimate consumers of a product, as increased costs are passed
along the chain of distribution. In these instances, the Court’s decision
frustrates both the compensation and deterrence objectives of the tre-
ble-damages action. Injured consumers are precluded from recovering
damages from manufacturers, and direct purchasers who act as middle-
men have little incentive to sue suppliers so long as they may pass on
the bulk of the illegal overcharges to the ultimate consumers.”” Another
criticism levelled by the defendants in U.S. antitrust litigation is that they
face the unsavoury possibility of paying triple damages to the direct pur-
chasers in federal court and then single compensatory/actual damages to
indirect purchasers in the state courts.
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The legal artifice of Illinois Brick still exists today in spite of fairly
intense criticism by legal and economic scholars. In 2007, the U.S.
Antitrust Modernization Commission weighed the arguments for and
against allowing indirect purchaser actions in antitrust litigation and
recommended that the U.S. Congress should enact a statute that would
overrule Illinois Brick and allow both direct and indirect purchasers to
sue for recovery of damages.**

Indirect Purchaser Claims in Canada

Several senior Canadian counsel, notably, Harvey Strosberg, Q.C.,
Scott Ritchie Q.C. and J.J. Camp Q.C., who were becoming engaged in
similar and often parallel antitrust cases in Canada wanted to ensure that
the Canadian courts avoided this U.S. legal quagmire. This issue came to
a head in the vitamins case.

The Vitamins Case

Vitapharm Canada Ltd. v. E. Hoffmann-La Roche Ltd. was predicated
upon an international price-fixing conspiracy by the large international
manufacturers of vitamins and related products from the beginning of
1988 until the end of 1999. A compendium of price-fixing cases in
Canada and the United States collectively alleged damages of several
billion dollars against those manufacturers. Over time, many of the
defendants pled guilty in the United States, Canada and the European
Union to price-fixing the prices of various vitamin products.

A host of vitamins class actions were commenced across Canada
and a carriage motion was litigated in Ontario to determine which
class actions would proceed and which would be stayed.” The senior
counsel group noted above and their respective firms were awarded
carriage. In preparing for this carriage motion, we conferred on several
occasions and eventually agreed upon a legal strategy to avoid the
U.S. legal quagmire. Our solution was to act for a class of all Canadian
persons and entities in the supply chain who may have suffered damages,
including direct purchasers, intermediaries, and consumers. We retained
expert economists who opined on two important matters. First, expert
economists proposed a workable methodology for assessing the global
vitamins priced-fixed damages for the Canadian economy as a whole.
Second, they proposed a workable methodology for assessing the vitamins
priced-fixed damages at each level in the distribution chain. If we could
convince Canadian courts that these econometric models were viable,
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we would overcome one of the principal arguments that the majority
judges in the United States Supreme Court adopted in Illinois Brick. In
our view, we were supported by the flexible damage assessment tools and
processes outlined in the extant Canadian class action legislation.

Our legal strategy was based on two central pillars. First, all Canadian
class members, wherever they were in the distribution chain, should
band together to ensure that a global Canadian damage figure could be
awarded. This way, none of the damages would fall through the cracks
by omitting any level in the distribution chain. Second, we had to satisfy
the courts that there were workable methodologies and available pro-
cesses to allocate the global damage figure amongst the class members
at each level in the distribution chain. To this end, we proposed to seek
directions from the courts after an assessment of pan-Canadian global
damages to determine the appropriate allocation amongst the various
levels in the distribution chain.

Opposing counsel groups asserted that our legal strategy would create
an interminable conflict of interest between the various layers in the dis-
tribution chain. This issue was litigated in a preliminary fashion in the
carriage motion. Mr. Justice Cumming found that there is no divergence
of interests between class members until the point when common issues
are determined, including the assessment of global damages. In fact, he
found that the quantification of global damages would achieve the ulti-
mate, shared goal of a fair resolution of the claims of all class members.
He also found that further economic analysis would be needed to deter-
mine the varying losses suffered by each level in the overall distribution
process after global damages have been assessed. At that juncture, it may
be that one given level in the distribution chain might require separate
counsel, or that subclasses could be formed if appropriate.

As it turned out, our class counsel group achieved settlements on a
global basis for all Canadian class members and then mediated the issue
of the allocation of global damages between the various layers of class
members in front of another Ontario judge. That resolution of the alloca-
tion of damages was accepted by Mr. Justice Cumming, who said in his
reasons approving the settlements, “All groups of class members must be
present to ensure that the wrongdoers do not retain any of the fruits of
their wrongdoing and to protect the rights of the class members to make
a claim against a common fund to address their losses.”
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Our counsel group subsequently litigated, either collectively or on a
firm-by-firm basis, several national price-fixing class actions using this
same approach: act for all class members in the distribution chain, assess
global damages on a Canada wide basis, and then agree on a mechanism
to fairly allocate the damages among the various levels of class members.
We thought, wrongly as it turned out, that we had successfully avoided
the U.S. legal quagmire.

The Dog Days

This historical perspective would be very misleading if the reader
believed that we had the wind at our back throughout. There were
periods of time where anticompetitive class actions were tenuous at best.
During the dog days, one defence firm opined that class action claims by
indirect purchasers were probably dead.”

In two early decisions, Price v. Panasonic Canada Ltd.* and Chadha
v. Bayer Inc.,” were both successfully defended on the basis that the
plaintiffs had not provided a workable method for determining liabil-
ity or damages on a class-wide basis. These cases hearkened back to the
concerns registered by the majority judgement in Illinois Brick, namely,
the difficulty and complexity of proving where any price-fixed damages
would come to rest in the chain of distribution.

The B.C. Supreme Court denied certification in DRAM based largely
on successful defence arguments raised in Chadha. The pan-Canadian
DRAM case was brought against the manufacturers of memory chips
that were integral to the operation of computers, servers, printers and
the like. When it was commenced, several of the defendant conspirators
had pleaded guilty to conspiring to fix prices. This decision not to certify
the British Columbia class action created a great deal of uncertainty in
British Columbia, and elsewhere, as to whether anticompetitive conduct
could be certified in a class action.

The British Columbia Court of Appeal reversed and certified the
action. The unanimous decision recognized that there may be difficulty
proving liability and damages but did not accept the argument’s that it
was unmanageable based on the earlier Canadian decisions. It is impor-
tant to note that the DRAM class was composed of all distribution levels
including consumers. Leave to appeal to the Supreme Court of Canada
was refused.’
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Along Comes Microsoft

In 2004 class-actions were commenced against Microsoft on a pan-
Canadian basis. The actions were commenced in three jurisdictions,
Ontario, Québec and British Columbia, with the British Columbia class
action taking the lead. The action was brought only on behalf of final
consumers of Microsoft products as opposed to aggregating all persons
and entities in the chain of distribution. Class counsel had concluded that
virtually all of the recoverable damages were passed on through the dis-
tribution chain to the final consumers. The Microsoft case did however
give rise to the neat legal issue of whether Canadian courts would buy
into the Illinois Brick doctrine, discussed above, that only direct pur-
chasers were entitled to bring price-fixing actions.

It was alleged that beginning in 1988 Microsoft engaged in unlawful
conduct which enabled Microsoft to overcharge for its operating systems
and some of its applications software. It was further alleged that as a
direct consequence of Microsoft’s unlawful conduct, the class members
paid higher prices for the Microsoft operating systems and applications
software in issue, then they would have paid absent the unlawful conduct.

As noted, the class is made up of consumers who acquired the Micro-
soft products from resellers and these consumers therefore fall into the
category of indirect purchasers. Preliminary legal skirmishes resulted in
the Court ruling that the class action could proceed for claims for con-
spiracy, international interference with economic interests, restitution
for waiver of tort, unjust enrichment and constructive trust. The certified
cause of action for constructive trust was struck by the Supreme Court
of Canada.” Mr. Justice Myers took over case management and presided
over the trial. He found that the remaining certification requirements set
out in the British Columbia Class Proceedings Act were met and certi-
fied the common issues for trial.**

Microsoft appealed certification and a majority of the British Colum-
bia Court of Appeal allowed the appeal, set aside the certification order
and dismissed the action on the basis that indirect purchaser actions
were not available as a matter of law in Canada. A strong dissent was
filed by Mr. Justice Donald.**

The majority reasons were a thunderbolt. The majority followed the
logic of the U.S. Supreme Court in Hanover Shoe and Illinois Brick con-
cluding that indirect purchasers of a price fixed product had no valid
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cause of action and stated: “Any passing on of the charge did not give
rise to a cause of action for its recovery by those whom the charge was in
whole or in part said to have been passed on.”** This outcome could be
fairly described as a death knell for recovery rights by consumers or any
other indirect purchasers of price fixed goods or services. As one defence
firm published in a newsletter, “[a]s a result, future class sizes and claims
will decrease as indirect purchasers are left with the losses and no cause

of action.”*®

Again, for the period of time from when the British Columbia Court
of Appeal handed down its reasons in Microsoft until this decision was
reversed by the Supreme Court of Canada, a great deal of uncertainty
prevailed across Canada. For example, several price-fixing certification
applications were adjourned in various Canadian jurisdictions pending
the Supreme Court of Canada decision in Microsoft.

Unanimous reasons written by Mr. Justice Rothstein overturning the
British Columbia Court of Appeal were handed down by the Supreme
Court of Canada in October, 2013, nine years after the actions were com-
menced.” The central question was whether indirect purchasers have the
right to bring an action to recover losses that were passed on to them as
a result of a price-fixing conspiracy. Put another way, the central issue
was whether indirect purchasers had a cause of action against the party
who caused the overcharge at the top of the distribution chain that alleg-
edly injured them indirectly as a result of the overcharge being “passed
on” down the distribution chain to them. Microsoft argued the rationale
set forth in the Hanover Shoe and Illinois Brick cases noted above. The
Supreme Court of Canada was not persuaded.

The Supreme Court of Canada dealt with the arguments that prevailed
in the Hanover Shoe and Illinois Brick cases. The Court first dealt with
the argument that allowing indirect purchasers to recover creates the
potential for double or even multiple recovery. It held that practically
speaking the risk of duplicate or multiple recoveries can be managed by
the courts. It would be open to the defendants to bring evidence of this
risk before the trial judge to modify any award of damages accordingly.
The Supreme Court of Canada agreed with the dissenting opinion of Mr.
Justice Donald of the British Columbia Court of Appeal in Sun-Rype,
that “the double recovery rule should not in the abstract bar a claim in
real life cases where double recovery can be avoided”*® Microsoft did
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not produce any evidence to show a serious risk of double or multiple
recovery.

Next, the Supreme Court of Canada dealt with the arguments of
remoteness and complexity that also animated the U.S. Supreme Court
cases. Microsoft argued that complexities with tracing the loss down the
distribution chain and the remoteness of proof associated with passing on
give rise to confusion and uncertainty which militate in favour of the U.S.
approach. The Court preferred the dissent in Illinois Brick and said that
the same concerns can be raised in most antitrust cases and should not
stand in the way of allowing indirect purchasers an opportunity to make
their case. The Court held that the indirect purchasers carry the burden
of establishing their loss, which may well require expert testimony and
complex economic evidence, but indirect purchaser actions should not
be barred solely because of the complexity of proving damages.

The Supreme Court of Canada also dealt with the deterrence argument
relied upon in the U.S. cases and found that allowing indirect purchaser
actions would not frustrate the deterrence objectives of Canadian com-
petition laws. The Court again followed the dissenting reasons in the U.S.
Illinois Brick case and held that there is just as much to be said for indi-
rect purchaser actions reinforcing these deterrence objectives.

The Court went on to note that allowing indirect purchaser actions is
consistent with the remediation objective of restitution law. It allows for
compensating the parties who have actually suffered the harm, rather
than merely reserving these actions for direct purchasers who may have
in fact passed on the overcharge. The Court also noted that approxi-
mately three dozen states have passed repealer statutes or otherwise
allowed for indirect purchasers to recover by way of judicial decisions.
The Court also recognized the significant body of academic authority in
favour of repealing the decision in Illinois Brick in order to best serve the
objectives of the antitrust laws.*

Conclusion

The pioneers in anticompetitive class actions in Canada needed to
figure out a “made-in-Canada” legal strategy to overcome the U.S. legal
quagmire that precluded consumers bringing anticompetitive class
actions in federal court. We did devise such a strategy that had the impri-
matur of the Ontario courts and a few other courts, until the British
Columbia Court of Appeal in Microsoft reversed. The Supreme Court
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of Canada in turn reversed the British Columbia Court of Appeal and it
can now be safely concluded that in Canada, antitrust class actions can
be prosecuted by anyone in the distribution chain including consumers.
This journey took approximately two decades and at various times the
pioneers in anticompetitive class actions in Canada were either enjoying
the heights of exultation or the depths of despair along the way. From our
perspective, it had a happy ending.*
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In this paper I will review the abuse of dominance provisions under the
Competition Act' (the “Act”), discuss the diverging approaches between
the US and EU with respect to loyalty discounts and rebates, and cri-
tique the Federal Court of Appeal’s decision in Canada (Commissioner
of Competition) v. Canada Pipe Corporation Ltd.? I will argue that
while the US rebuttable presumption of legality with respect to loyalty
discounts and rebates is preferable to the EU approach of near per se ille-
gality, a detailed economic analysis of the market and the specific incentive
program at issue should be made on a case-by-case basis. I will also argue
that the Federal Court of Appeals framework in Canada Pipe for assess-
ing whether the impugned practice is anti-competitive is problematic. By
limiting paragraph 79(1)(b) solely to an assessment of intent, practices
that substantially lessen competition yet lack a predatory, exclusionary, or
disciplinary purpose against competitors will not be caught. In my view,
paragraph 79(1)(b) should involve a threshold balancing of whether the
anti-competitive effects of a practice might outweigh its efficiency benefits.
I will conclude that while the impugned practice in Canada Pipe was likely
anti-competitive under paragraph 79(1)(b), it arguably did not amount to
a substantial lessening of competition under paragraph 79(1)(c).

Dans cet article, je vais examiner les dispositions sur labus de position
dominante telles quelles figurent dans la Loi sur la concurrence’® (la Loi),
discuter des approches divergentes adoptées par les Etats-Unis et I'Union
européenne quant aux abattements de fidélité, et lire avec un regard cri-
tique larrét rendu par la Cour dappel fédérale dans laffaire Canada
(Commissaire de la concurrence) c. Tuyauteries Canada Ltée*. Je vais
soutenir qualors que la présomption réfutable de légalité des ristournes et
abattements de fidélité adoptée aux Etats-Unis est préférable a lapproche
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européenne d’illégalité pratiquement automatique, il faudrait effectuer une
analyse économique détaillée au cas par cas du marché et du programme
d’incitation particuliers qui sont en cause. Je soutiendrai aussi que le cadre
utilisé par la Cour dappel fédérale pour évaluer, dans laffaire Tuyauteries
Canada, si la pratique dénoncée est anticoncurrentielle pose probléme. En
limitant lalinéa 79(1)b) a la seule évaluation de l'intention, les pratiques
qui réduisent sensiblement la concurrence tout en manquant, a légard
des concurrents, d’intention abusive, ou ne visent pas une exclusion ou
une mise au pas, ne seront pas sanctionnées. A mon avis, lalinéa 79(1)
b) devrait comporter un seuil déquilibre entre les effets anticoncurrentiels
d'une pratique et ses avantages du point de vue de lefficience. Je conclurai
que bien que la pratique contestée dans laffaire Tuyauteries Canada ait
probablement été anticoncurrentielle en vertu de lalinéa 79(1)b), on peut
alléguer quelle ne causait pas une diminution sensible de la concurrence
conformément a lalinéa 79(1)c).

I. Abuse of Dominance in Canadian Competition Law

he abuse of dominance provisions in the Act establish the

“bounds of competitive behavior” for dominant firms.> The

Competition Tribunal (“Tribunal”) is empowered to issue cor-
rective orders if it determines that a firm’s dominant position is being used
abusively to substantially lessen competition in the relevant market. Sub-
section 79(1) of the Act requires three criteria to be met prior to the Tri-
bunal’s corrective order: (a) the organization must have market control;
(b) the organization must be engaged in an anti-competitive practice;
and (c) the practice must prevent or lessen competition substantially.®

While the Act does not define an “anti-competitive act’, section 78
provides a non-exhaustive list of anti-competitive acts that could lead
to an anti-competitive practice finding under paragraph 79(1)(b).
The Tribunal held in Canada (Director of Investigation ¢ Research) v.
NutraSweet Co’ that the unifying theme across the listed acts in section
78 is an “intended negative effect...that is predatory, exclusionary, or
disciplinary”® To determine whether an act not listed in paragraph 78 is
anti-competitive, a predatory, exclusionary, or disciplinary intent must
be found. This intent is determined by the firm’s subjective motive for
engaging in the impugned practice as well as the reasonably foreseeable
effects of the practice on competition.” However, a negative impact
on competition is not necessary for a practice to be anti-competitive
under paragraph 79(1)(b). Furthermore, the exclusionary, predatory
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or disciplinary act need not be directed at the firm’s own competitor.
A subsection 79(1) order can be made against an organization who
controls a market otherwise than as a competitor if the act is exclusionary,
predatory or disciplinary vis-a-vis one or more competitors in that
market."

The last step of an abuse of dominance analysis is to determine whether
the impugned practice substantially lessens or prevents competition.'" It
is important to undertake a detailed and contextual economic analysis of
the relevant market before finding an abuse of dominance, as practices
that have substantial anti-competitive effects in some circumstances
may be more benign in others. Relevant considerations include market
shares, barriers to entry, as well as possible efficiency rationales.'* The
standard for finding a “substantial” lessening of competition is variable:
smaller anti-competitive impacts could indicate an abuse of dominance
from firms with high degrees of market power, whereas larger impacts
may be required in markets where barriers to entry are very low."?

Il. Loyalty Discounts and Rebates

Loyalty discounts and rebates refer to incentive schemes granted by
suppliers to consumers for purchases of specified products that exceed a
certain volume threshold or individualized share target. Individualized
share targets usually involve all or most of a customer’s demand.'*

The effects of loyalty discounts and rebates on market competition
varies greatly depending on market factors, as well as the structure of the
particular incentive scheme. In markets with high fixed costs, loyalty dis-
counts and rebates may reduce a supplier’s per-unit costs by increasing
total sales, leading to the more efficient allocations of resources.”” They
can also offset double marginalization, as well as reduce hold-up and
free riding distortions by aiding coordination in the production chain.'
Finally, loyalty discounts and rebates can induce a dominant firm to
compete more aggressively for contested sales, leading to lower prices
and increased consumer welfare."”

Loyalty discounts and rebates may also have anti-competitive effects
by raising switching costs for consumers and strengthening barriers to
entry and expansion for competitors. This is particularly likely if the
incentive scheme is structured to apply retroactively to entire purchases
within a reference period." Such incentive schemes have a “suctioning”
effect: when a customer is close to the threshold amount, a small increase
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in purchases will trigger a rebate for all the purchased units so far.’
Switching within a reference period would increase the average price of
all purchases, as the rebate would not be realized.

Loyalty discounts and rebates have given rise to divergent antitrust
policies between the US and the EU. Courts in the EU have generally
taken the position that loyalty discounts and rebates are nearly always
per se illegal. The mere potential of an incentive scheme to induce loyalty
is sufficient to find an abuse of dominance, regardless of their actual
impact on competition or consumer welfare.”® Purchasers must be able
to “change supplier without suffering any appreciable disadvantage’*
whereas loyalty discounts and rebates “tend to remove or restrict the
buyer’s freedom to choose his own sources of supply” which hinders a
rival firm’s access or expansion in the relevant market.?” The underlying
rationale for the EU presumption of near per se illegality is the “special
responsibility” of dominant firms to not raise the barriers of entry in a
given market.”

In contrast, jurisprudence in the US has generally presumed loyalty
discounts and rebates to be pro-competitive. So long as the discounted
price is above cost, the plaintiff must overcome “a strong presumption of
legality by showing other factors indicating that the price charged is anti-
competitive”?* For example, the Court in Concord Boat Corp v. Brunswick
Corp* held that the impugned price cuts represented “the very essence of
competition”’® This presumption of legality stems from a fear of chilling
price competition that, in part, reflects the view that loyalty discount and
rebate schemes are not well understood in economics literature.”” The
presumption is rebuttable if the plaintiff can show “tangible exclusionary
effects to the detriment of consumers”.®

The British Airways® case starkly juxtaposes the respective treatment
of loyalty rebate and discount programs by jurisprudence in the US and
EU. Virgin Atlantic brought action alleging that British Airways engaged
in predatory business practices with respect to its incentive agree-
ments with travel agencies and corporate clients, which impeded Virgin
Atlantic’s efforts to expand service from London’s Heathrow Airport to
several key markets in the US.* The legality of these incentive agree-
ments was litigated on both sides of the Atlantic. The US Appeals Court
held that British Airways’ rebate scheme to be lawful as “rewarding cus-
tomer loyalty promotes competition on the merits”*! The Court of First
Instance, in contrast, found against British Airways and held that the
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discounts infringed EU competition law because they had, as their object
and effect, “the reward of the loyalty of those agents to BA”*

IIl. Summary of Canada Pipe

Canada Pipe is a Federal Court of Appeal case that arose in the context
of a loyalty-rebate program in Canada. It is significant due to its exten-
sive discussion of the appropriate legal approach to finding an abuse
of dominance.” However, the status of loyalty discounts and rebates
in Canadian competition policy remains unclear due to the settlement
agreement between Canada Pipe and the Competition Bureau prior to
the Tribunal’s re-determination proceedings.

A. Overview

Canada Pipe is a seller and manufacturer of cast iron drain, waste, and
vent products (“DWV” products). At issue in this case was its loyalty-
based rebate program, referred to as the Stocking Distributor Program
(the “SDP”). The SDP provided significant point-of-purchase discounts
as well as quarterly and annual rebates to distributors who purchased all
of their cast iron DWV products from Canada Pipe. These distributors
were free to stock non-cast iron DVW products from other companies,
and could opt out of the SDP at any time without penalty.**

The Commissioner of Competition (“Commissioner”) brought action
alleging that the SDP contravened the exclusive dealing and abuse of
dominance provisions in the Act. In particular, the Commissioner
claimed that the SDP induced the vast majority of distributors of cast
iron DWV products to deal exclusively with Canada Pipe, because the
switching costs of withdrawing from the SDP was prohibitively high, and
Canada Pipe’s competitors were unfairly prejudiced from attracting dis-
tributors to deal with them.”

Canada Pipe argued that the SDP was pro-competitive because it
encouraged wholesalers to stock cast iron, which helped cast iron
compete against other materials. The SDP also leveled the playing field
between smaller and larger distributors since, rather than requiring a
volume-based threshold, distributors were only required to meet indi-
vidualized targets to participate in the incentive program.* Canada Pipe
also argued that the SDP did not lock in distributors because there was no
long-term commitment required or penalties for withdrawing and prior
point-of-sale purchases would not need to be repaid upon withdrawal.



2018 CANADIAN COMPETITION LAW REVIEW 105

The most significant discounts offered by the SDP were the point-of-sale
discounts: participating distributors paid 55% of the list price, whereas
non-participating distributors would pay 94% of the list price. In con-
trast, the quarterly discounts rebates were 7-15% and the annual rebates
1-4%. Therefore, switching to a new supplier merely indicates that the
distributor found a better deal elsewhere.”

Finally, Canada Pipe argued that it had a valid business justification
for implementing the SDP. The SDP’s purpose was to protect Canada
Pipe’s investments in all of its product lines. Increasing the sales of its
cast iron products enabled Canada Pipe to lower its cost of production.
This allowed Canada Pipe to continue to maintain a full product line by
manufacturing and selling less popular products.*®

B. The Tribunal Decision

The Tribunal found that Canada Pipe was a dominant firm in the
relevant market under paragraph 79(1)(a) of the Act. In determining
whether the SDP was an anti-competitive practice under paragraph
79(1)(b), the Tribunal heard evidence from several distributors about
what the switching cost to another supplier would have meant for them.
Emco testified that switching out of the SDP was not worthwhile due
to the relatively small and eroding market for cast iron DWV products.
A larger market would encourage it to search elsewhere based on the
returns they would get for the added expense.* Crane Supply stated that
due to the SDP, it would not be advantageous to switch suppliers for a
portion of their cast iron DWV demand—they would either move all
of their business, or none.*” However, Octo Group, one of two major
buying groups in Canada, testified that Canada Pipe did not supply all
of its members’ demand for cast iron DWV products. Rather, members
that did not participate in the SDP were supplied by members that did.
As such, all members could benefit from the SDP discounts regardless
of whether they purchased all of their cast iron DWV products from
Canada Pipe. This secondary market offset the cost of switching suppli-
ers for members within the buying group, and indicated that there was
flexibility in the SDP’s application.*

The Tribunal found that while the SDP may discourage small-scale
entry, it would not prevent entry or expansion of larger competitors that
could imitate the incentive scheme. Since a distributor that leaves the
SDP would not reimburse Canada Pipe for any prior point-of-purchase
discounts, competitors need only to offer a better deal. Switching costs
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would be prohibitively high only if distributors switched a portion of
their demand from Canada Pipe elsewhere. Because the entire SDP dis-
count would be lost, competitors would have to offer much more than
that discount on their portion of the sales to offset that cost.*2

The Tribunal concluded that the SDP was not an anti-competitive
practice, as the requisite “link between the practice and its alleged anti-
competitive effect” had not been found.* The presence of new entrants,
such as Vandem and Sierra, indicated that the program did not bar entry
into the relevant markets. The fact that several distributors had in fact
switched suppliers indicated that the switching costs were not prohibi-
tively high. This distinguished the SDP from other contracts in abuse
of dominance cases, in which “non-performance would lead to heavy
penalties”* The decision to switch out from the SDP “boil[ed] down to
a cost-benefit analysis,” and the SDP did not prevent the analysis from
being acted upon if a more competitive supplier was found.* Further-
more, the Tribunal accepted Canada Pipe’s business justification that the
SDP allowed it to maintain important but less profitable products in its
inventory, which had consumer-enhancing effects.*

The Tribunal also found that the SDP did not substantially lessen com-
petition under paragraph 79(1)(c) of the Act, as there was “significant
evidence of competitive pricing, notwithstanding the SDP” in Western
Canada and in Ontario, which represented 75% of Canada Pipe’s cast
iron DWV market.”” Furthermore, the “steadily increasing” presence of
imports, and the emergence of a new competing manufacturer “for the
first time in thirty years” suggested that an increase in competition.*® For
Quebec and the Maritimes, which represented 25% of the market, prices
did not appear to be constrained by competition. However, due to the
lack of market data prior to the 1998 implementation of the SDP, there
was “insufficient evidence” to conclude that the SDP was responsible for
a substantial lessening or prevention of competition.*

C. The Federal Court of Appeal Decision

The Federal Court of Appeal found that the Tribunal had erred in law
in its analysis of whether the SDP was anti-competitive under paragraph
79(1)(b) of the Act. Rather than requiring proof of a link between the
SDP with an anti-competitive effect, the Tribunal should have solely
evaluated the intended impact of the SDP on Canada Pipe’s competi-
tors under paragraph 79(1)(b).”® In coming to this decision, the Federal
Court of Appeal emphasized the Tribunal’s judgement in NutraSweet that
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an anti-competitive act must be identified by reference to its predatory,
exclusionary, or disciplinary intent.>' An anti-competitive practice need
not actually decrease competition nor cause detriment to the consum-
ers. The SDP’s impact on consumers should only be considered in the
last step of the abuse of dominance analysis—whether the practice led
to a substantial lessening of competition.”> Furthermore, while a valid
business justification could counterbalance a practice’s alleged anti-com-
petitive effects, improved consumer welfare is not sufficient to establish
a valid business justification on its own.” A business justification for
an impugned practice must provide a pro-competitive rationale that
is linked to the respondent and benefits the respondent in some way.™*
As such, Canada Pipe’s submission that the purpose of the SDP was to
benefit its customers as well as the end-consumers by allowing Canada
Pipe to lower production costs and stock a full product line was insuffi-
cient to preclude a finding that the SDP was an anti-competitive practice.
The Federal Court of Appeal concluded that the issue should be returned

to the Tribunal for reconsideration “in light of the correct legal test”>

The Federal Court of Appeal also held that the Tribunal erred in its
analysis of whether the SDP substantially lessened competition under
paragraph 79(1)(c) of the Act. The Tribunal focused on barriers to entry
and expansion and compared the current level of competition with the
1998 competition level prior to the SDP’s implementation. Instead, the
Tribunal ought to have conducted a relative assessment of whether the
current level of competition would be even greater “but for” the SDP.*
The Federal Court of Appeal cited the Tribunal’s decision in Laidlaw®
that a substantial lessening of competition “need not necessarily be
proved by weighing the competitiveness of the market in the past with
its competitiveness as present” because “[s]ubstantial lessening can also
be assessed by reference to the competitiveness of the market in the pres-
ence of the anti-competitive acts and its likely competitiveness in their
absence””® Factors to be considered for this relative assessment might
include: i) whether the entry or expansion of competitors could be sub-
stantially faster but for the SDP; ii) whether switching would be more
frequent; and iii) whether prices might be substantially lower.* Mere evi-
dence of entry or expansion by competitors into the market “subsisting
in the presence of the impugned practice” is insufficient for the purposes
of paragraph 79(1)(c).®° The Federal Court of Appeal noted that this “but
for” analysis could potentially require “the construction of a hypothetical
comparator model, a market identical to reality in all aspects except that
the impugned practice is absent™®'
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IV. Analysis and Critique of Canada Pipe

A. An Anti-Competitive Practice under
Paragraph 79(1)(b)

In my view, the Federal Court of Appeal’s restriction of paragraph
79(1)(b) to an analysis of only the intended impacts of the impugned
practice by the dominant firm is problematic. Since all three criteria
under subsection 79(1) must be satisfied prior to a finding of an abuse
of dominance, practices that significantly lessen competition could be
excluded if they lack the requisite predatory, exclusionary, or disciplin-
ary intent. This is particularly troublesome as a company might in good
faith engage in practices that nonetheless have significant unanticipated
anticompetitive effects due to, for example, new innovations or techno-
logical developments that rapidly change the conditions of a market.
Furthermore, as discussed by Ralph A. Winter (2014), a dominant firm
could raise prices in the market by softening competition to the benefit
of all competitors without being caught under paragraph 79(1)(b), even
though such practices significantly decrease market efficiency and lower
consumer welfare.*

Parliamentary debate on the Act also indicates that paragraph 79(1)
(b) should not be restricted to intention. Upon introduction, Bill C-91—
which replaced the Combines Investigations Act (the “CIA”) with the
Competition Act—initially contained an explicit intention requirement in
(what is now) paragraph 79(1)(b). The applicable provision stated: “that
person or those persons have engaged in or are engaging in a practice
of anti-competitive acts, and the object of the practice is to lessen com-
petition”® This intention requirement was later removed by the House
Select Committee in response to a number of witnesses who argued that
this requirement was “in effect...an additional test and renders proof
more difficult”® and, were it to remain, abuse of dominance “would be
extremely difficult to establish”* Upon Bill C-91’s enactment, the revised
provision simply stated: “that person or those persons have engaged in or
are engaging in a practice of anti-competitive acts”

At minimum, Parliaments removal of the intent requirement indi-
cates that paragraph 79(1)(b) should be broader in scope than just the
intended effects of the impugned practice. Abuse of dominance was
previously a criminal matter under the CIA. However, the standard of
beyond a reasonable doubt had been very difficult to meet, as evidenced
by the fact that only a single contested proceeding resulted in a conviction
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for criminal abuse of dominance.” The move from a criminal to a civil
regime under Bill C-91 was intended to strengthen the legislation. In
this context, many considered that the intent requirement hindered the
underlying purpose of the new legislation. As stated by the Canadian
Federation of Independent Business at a Standing Senate Committee
Proceeding:

Our principal concern is with the concept of object or intent, which are
principally criminal notions and we feel do not belong in the civil section
of the act. The transfers of mergers and abuse of dominant position to
civil jurisdiction has not been completed until the notion of object or
intent has been removed; otherwise perhaps this section will remain
unenforceable. It would be very difficult to get convictions. The idea of
the move is to increase the ability to get convictions which has just not
happened under the present [CIA].

Furthermore, it is notable that Canada is in the small minority of
countries globally that require proof of intent for abuse of dominance.
In 2009, the Unilateral Conduct Working Group prepared a report for
the International Competition Network with respect to abuse of domi-
nance policies relating to loyalty discounts and rebate schemes.® Of the
34 countries surveyed, only 3—Canada, Croatia and Mexico—required
proof of intent, whereas 17 countries reported that intention was a rel-
evant factor in assessing the effects of the practice.”

At the heart of an abuse of dominance analysis lies a balancing between
the pro-competitive and anti-competitive effects of an impugned prac-
tice. To address the gap created by the current judicial interpretation of
paragraph 79(1)(b), I believe that a determination of whether a prac-
tice is anti-competitive should involve a threshold balancing analysis
of whether there is a real possibility that its anti-competitive effects
outweighs its pro-competitive or efficiency benefits. Both the intended
effects of the impugned practice on consumers and on competitors of
the relevant market should be considered. If such a possibility is found,
the analysis would then move to paragraph 79(1)(c), in which a detailed
contextual economic assessment would be made to determine whether
the lessening of competition is substantial. While a dominant firm’s
predatory, exclusionary, or disciplinary intent towards competitors in
the relevant market would be a factor in determining whether the overall
character of a practice is more pro-competitive or anti-competitive under
paragraph 79(1)(b), it should not be determinative.
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I also disagree with the Federal Court of Appeal’s decision that the
impugned practice’s effects on consumer welfare should be excluded
from the paragraph 79(1)(b) analysis, and that a business justification
must be linked to the respondent (i.e. obtained by the respondent itself).
Ultimately, the purpose of the abuse of dominance provisions in the Act,
and of competition law more generally, is to maintain and encourage
competition in Canada for the purposes of promoting the efficiency and
adaptability of the Canadian economy.”" As stated by Michael Trebilcock
(2007), the purpose of competition law is “not the protection of competi-
tors (including less efficient competitors) or maximizing the number of
competitors in a market, but rather protecting the competitive process so
that the ultimate goal of competition policy—the efficient utilization of
resources in a market economy—is maximized”’* This view is reflected
by Hon. Michael Coté (Minister of Consumer and Corporate Affairs and
Canada Post)’s opening remarks at second reading during the House of
Commons Debates for Bill C-91:

The purpose of Bill C-91, as stated in the purpose clause in the Bill, is
to maintain and encourage competition in Canada. However, the clause
makes it abundantly clear that competition is not to be considered an
end in itself. Rather, competition is sought for its effects on the Canadian

economy.”

The effects of an impugned practice on both the competitors and con-
sumers of a market are indicators of how the practice affects the Canadian
economy. Unlike in the EU, where the protection of small competitors
is a “special responsibility” of dominant firms,” there is no compelling
reason that paragraph 79(1)(b) must be limited to the intended effects
on competitors and that other indicators of market efficiency, such as
consumer welfare could not also be considered.

B. A Substantial Lessening of Competition
under Paragraph 79(1)(c)

The “but for” test proposed by the Federal Court of Appeal with
respect to paragraph 79(1)(c) does not largely affect the traditional
balancing analysis that lies at the heart of the abuse of dominance
analysis. I agree with the Federal Court of Appeal that it is preferable to
assess the change in the relative rather than absolute level of competition
to determine whether an impugned practice substantially lessens
competition in the relevant markets. It is entirely possible for market
conditions to vary over time, from (for example) changes in government
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regulation; innovations in a relevant field; technological advances; or
socioeconomic developments. It is conceivable that the absolute level
of competition after the implementation of an impugned practice is
unreflective of the impugned practice’s effects and that, were it not for
the practice, the competition level would be even higher. However, I
believe that such cases are rather rare. They would occur, for example,
if recent technological innovation lowered the costs of market entry; if
changing socioeconomic factors spiked demand; if there had been recent
major changes in relevant government regulation; if the practice has been
in place for such a long time that market conditions have most likely
changed; and so forth. In contrast, with respect to practices that have
been in place for short periods of time in markets with relatively stable
conditions, evidence of an absolute comparison between the current
competition level with the level prior to the practice’s implementation
would serve as circumstantial evidence for the “but for” assessment.

In my view, the Tribunal’s substantial lessening of competition analysis
mostly conformed with the Federal Court of Appeal’s proposed test, and
the results of the Tribunal’s analysis will inform the conclusion of the
latter. The SDP had only been implemented for 4 years (between 1998-
2002) in a market that was small and eroding before the Commissioner
brought action for abuse of dominance. There is little reason to believe
that market conditions would have changed during those years such that
a comparison to market competition levels prior to 1998 would be sub-
stantially divergent from a comparison to market competition levels “but
for” the presence of the SDP.

In their article “The High Price of Loyalty: Abuse of Dominance
after Canada Pipe”, Nicholson and Ermak express outrage towards the
requirement for a relative, “but for” assessment in determining whether
a practice substantially lessens competition in the market.”” Their main
criticism of Canada Pipe is that the absence or presence of barriers to
entry and expansion can no longer be a reliable indicator to dominant
firms about whether their conduct is an abuse of dominance.” Nicholson
and Ermak claim that firms may have to “undertake a costly economic
analysis” to determine whether their conduct potentially violates section
79 of the Act as a result.”” Furthermore, the “but for” test is inconsis-
tent with other provisions of the Act that have a substantial lessening of
competition requirement, including section 77 (exclusive dealing) and
section 92 (mergers).”® This may cause the potential complications as “a
company whose merger was approved based on the effective remaining
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competition in the relevant markets may find itself subject to an abuse of
» 79

dominance complaint under the same market conditions”

It should be noted, in response, that it is the Commissioner, rather
than the defendant firm, that bears the burden of proving on a balance of
probabilities that the market would have been substantially more com-
petitive “but for” the impugned practice. In addition, while the Federal
Court of Appeal suggested that a “hypothetical comparator model” could
conceivably be involved in applying the “but for” test to assess the rela-
tive effect of the impugned practice on the competition level, in practice
I believe that the actual economic analysis involved in finding a para-
graph 79(1)(c) substantial lessening of competition will remain largely
the same for the above reasons.*

C. Was the SDP an Abuse of Dominance?

Economic studies have indicated that the effects of loyalty discounts
and rebates on competition vary widely depending on the relevant
market as well as the specific structure of the incentive scheme.®' For
example, Adrian Majumdar and Greg Shaffer (2008) modeled the
behavior of a dominant firm and a non-dominant firm that supplied
substitute goods with a buyer with private information about demand.
They assumed that the dominant firm had a monopoly over product A
(in the uncontested market segment) whereas product B was competi-
tively supplied in the contested market segment. Upon examining the
effects on competition of a dominant firm’s market-share contracts (dif-
ferentiated prices with respect to individualized targets), Majumdar and
Shaffer concluded that the welfare effects of market-share contracts in
and of themselves are ambiguous.* If the ratios of buyers’ contested to
uncontested purchases are known, a dominant firm would not compete
in a contested market against an equally efficient firm in a single price
equilibrium with inelastic demand. Market share contracts can be pro-
competitive as they induce the dominant firm to compete for product
B sales, leading to lower prices and enhanced consumer welfare.*® On
the other hand, market share contracts may also have anti-competitive
effects as firms with a large enough uncontested market may be able to
exclude equally efficient but smaller competitors without engaging in
predatory below-cost pricing by tying the discounts on its uncontested
product to the purchase of its contested product, essentially “bribing”
consumers to purchase its contested product at a premium.*

The complex effects of loyalty discounts and rebates on competition
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support the more circumspect approach in the US rather than the EU
presumption of illegality.* As discussed by Sean Durkin (2017), loyalty
discounts and rebates will generally always reduce the profits of a
capacity-constrained competitor in comparison to the single-price equi-
librium.* The premium a buyer pays for a dominant firm’s non-contested
units will be higher if the buyer purchases contested units from the less-
preferred firm. The competitor must lower its prices to win the contested
sales. Nonetheless, the analysis of whether a particular discount scheme
is an abuse of dominance should be determined within the context of
the ultimate purpose of competition policy of market efficiency and
maximizing total surplus. As such, a detailed assessment of the impact
a particular incentive scheme has on market competition is needed to
strike the balance between prohibition in cases of substantial exclusion,
and noninterference in cases of effective competition.

For the paragraph 79(1)(b) threshold balancing analysis, it is impor-
tant to consider whether an equally efficient firm may conceivably
be constrained from gaining entry or expansion into the market, due
to the impugned practice.¥ Previous commentators have noted that
less-efficient entrants can nonetheless be pro-competitive by increas-
ing output, which leads to decreased prices and increased consumer
welfare.®® However, the pro-competitive effects of such entrants are
much less significant if the goal of competition policy is to maximize
total surplus rather than consumer surplus, as is the case in Canada. As
discussed by Roger Ware (2017), a potential price decrease triggered
from a new entrant creates a large transfer from producer surplus to
consumer surplus as well as a small reduction in deadweight loss. Both
magnitudes are factored into the consumer surplus standard, whereas
only the reduction in deadweight loss would be considered in the total
surplus standard.*”” As such, the equally efficient competitor test remains
important in Canadian competition policy, since there is a substantially
smaller gain from the entry of additional competitors as compared to
jurisdictions in which consumer surplus is the primary goal.

In my view, the SDP was likely an anti-competitive practice as it raised
barriers to entry such that smaller entrants with limited capacity and
narrower product lines could potentially be disadvantaged if they could
not fulfill a buyer’s entire demand. Switching costs were high if dis-
tributors switched a portion of their demand elsewhere, whereas such
costs were low if distributors switched their entire demand, which was
the more likely scenario.”® As such, while larger competitors that were
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able to imitate the SDP and offer a better deal would induce distributors
to switch, smaller competitors unable to fulfill a buyer’s entire demand
could be significantly constrained. The SDP’s potential for competitive
harm arises not because it was predatory, but because it could potentially
constrain or foreclose equally efficient competitors that were unable to
reach their minimally efficient scale or cover their fixed costs.

With respect to paragraph 79(1)(c), a detailed contextual economic
assessment should be made to determine whether the lessening of com-
petition was substantial. It is arguable (although not conclusive), that
paragraph 79(1)(c) was not met because Canada Pipe lacked an uncon-
tested market segment upon which to tie the purchase of its contested
items. A key feature of many economic models purporting to demon-
strate the anti-competitive effects of loyalty discounts and rebates relies
on the existence of an uncontested market segment.”’ As discussed above,
an uncontested market segment allows a dominant firm to tie discounts
on its uncontested product to the purchase of its contested product,
essentially “bribing” a consumer to purchase the contested product at
a premium and shutting out a smaller competitor. In Canada Pipe, the
Tribunal identified the product market as cast iron pipes, fittings, and
mechanical joint couplings.” Both Canada Pipe and its competitor,
Vandem, produced cast iron pipes and fittings, whereas neither pro-
duced mechanical joint couplings.”

Furthermore, the parameters of Majumdar and Shaffer’s above men-
tioned study with respect to market share contracts are similar to the
facts in Canada Pipe, in that the SDP was also a market share contract
(involving 100% of individual demand). As the effects of such contracts
were found to be ambiguous on consumer welfare without additional
information, it is at least possible that the SDP did not substantially lessen
competition. Additionally, the parameters of Majumdar and Shaffer’s
economic model that differed from the facts in Canada Pipe indicate
an increased likelihood that the SDP was not an abuse of dominance.
In their paper, Majumdar and Shaffer assumed that the retailer would
forfeit a large discount if it breached the contract and failed to purchase
the required shares.” In Canada Pipe, however, the point-of-purchase
discounts were only lost for future purchases, as there was no penalty for
breach. This results in lower switching-costs of the SDP as compared to
Majumdar and Shaffer’s model and a higher likelihood that the practice
was not anti-competitive.
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Finally, the SDP had only been implemented for 4 years (between
1998-2002) in a market that was small and eroding before the Commis-
sioner brought action for abuse of dominance. There is little reason to
believe that market conditions would have changed during those years
such that a comparison to market competition levels prior to 1998 would
be substantially divergent from a comparison to market competition
levels “but for” the presence of the SDP. As such, I believe that the Tribu-
nal’s paragraph 79(1)(c) analysis is informative. The entry of Vandem—a
much smaller competitor with less than 10% market share—as well as
evidence that some distributors had, in fact, switched suppliers, suggests
that barriers to entry were not prohibitively high. Evidence of secondary
markets within members of a buying group also indicated that the appli-
cation of the SDP was flexible,”” and Canada Pipe’s business justification
that the SDP allowed the company to maintain its important but less
profitable products to the benefit consumers weighed against the SDP
being an abuse of dominance.*

V. Conclusion

At the heart of an abuse of dominance analysis lies a balancing between
the pro-competitive and anti-competitive effects of an impugned prac-
tice. I believe that the Federal Court of Appeal erred in Canada Pipe
by restricting a paragraph 79(1)(b) analysis to the intended effects of
the impugned practice on competitors in the relevant market. Rather
than focusing on intent, paragraph 79(1)(b) of the Act should involve
a threshold balancing analysis of whether there is a real possibility that
the anti-competitive effects of a practice might outweigh its efficiency
benefits. Whether an equally efficient firm could be constrained from
gaining entry or expansion into the market due to the impugned practice
should be considered at this stage of the analysis, as well as the effects
of the practice on both consumers and on competitors of the relevant
market. If such a possibility is found, the analysis would then move to
paragraph 79(1)(c), in which a detailed economic assessment would be
made to determine whether the lessening of competition is substantial.

Withrespecttotheloyaltydiscountsandrebates,inmyview, the USrebut-
table presumption of legality is preferable to the EU’s approach of near per
seillegality. However, a detailed contextual analysis of the relevant market
and the specific structure of the incentive program at issue should be made
on a case-by-case basis prior to an abuse of dominance determination.
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SCHOLARS PANEL ON ESSENTIAL
FACILITIES /
GROUPE D’EXPERTS SUR LES
INSTALLATIONS ESSENTIELLES
INTRODUCTION

Renée Duplantis

For the CBA Competition Law Fall Conference in 2017, the CCLR put
together a scholars panel of experts to prepare and discuss original papers
about a cutting-edge topic. This year’s Scholars Panel addressed the topic of
essential facilities in Canada. The term essential facilities (or the essential
facilities doctrine) means different things to different people. According to
the OECD, the term ‘essential facilities doctrine’ originated in commen-
tary on United States antitrust case law and now has multiple meanings,
each having to do with mandating access to something by those who do
not otherwise get access.' The variations in definitions are great.” Bork and
Sidek summarized it best: “The essential facilities doctrine is the unicorn of
antitrust law. Everyone knows what it looks like, but precious few have seen
one in the flesh.” In the panelists’ papers, which we are pleased to publish
here, Michael Osborne discusses his views on the expansionist phase of the
essential facilities doctrine in Canada, while Jeffrey Church “documents
the successful, if lamentable, rise of a made-in Canada essential facilities
doctrine,” both based on the recent enforcement actions in the Vancouver
Airport Authority and TREB cases, even though the Tribunal determined
that TREB was not an essential facilities case.” The CCLR Editorial Team
would also like to thank Daniel Sokol for his own spirited discussion of
essential facilities in the Scholars Panel session at the Fall Conference.

A loccasion de la Conférence dautomne de TABC en droit de la concur-
rence en 2017, la Revue a réuni un aréopage dexperts pour préparer, puis
débattre, des écrits inédits sur un sujet de pointe. Le théme de la Table ronde
des chercheurs cette année? Les installations essentielles au Canada. D'une
personne a lautre, la notion d’« installations essentielles » (et la doctrine qui
la sous-tend) ne revét pas le méme sens. Daprés TOCDE, le terme tirerait
son origine d’un commentaire sur la jurisprudence antitrust aux Etats-Unis
et aurait acquis depuis plusieurs acceptions, qui toutes se rattachent a I'idée
selon laquelle laccés a quelque chose doit étre obligatoirement assuré a
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ceux qui, sans cela, n’y accéderaient pas*. Les définitions sont extrémement
diverses. Bork et Sidek résument parfaitement la situation : [TRADUC-
TION] « La doctrine des installations essentielles est la licorne du droit
de la concurrence. Tout le monde a une idée da quoi elle ressemble, mais
rares sont ceux qui lont déja vue en vrai ». Notre équipe est heureuse de
publier ici les textes de nos experts. Michael Osborne exprime son point de
vue sur la phase dexpansion de cette notion au Canada, tandis que Jeffrey
Church « traite de 'implantation — malheureusement réussie — d’une doc-
trine canadienne des installations et équipements essentiels »; les deux se
penchent sur les mesures coercitives récemment menées dans les affaires
Administration de laéroport de Vancouver et Toronto Real Estate Board
(TREB), méme si dans cette seconde affaire, le Tribunal a déterminé qu’il
ne sagit pas dun cas d’installation essentielle®. Pour finir, léquipe de rédac-
tion de la Revue souhaite remercier Daniel Sokol, étincelant de verve dans
sa discussion de la notion lors de la Table ronde des chercheurs a la Con-
férence dautomne.
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THE LAMENTABLE RISE OF AN EXPANDED ESSENTIAL
FACILITIES DOCTRINE IN CANADA: THE TROUBLING
ECONOMIC FOUNDATIONS OF THE TORONTO REAL ESTATE
BOARD DECISION'

Jeffrey Church
Professor, Department of Economics, University of Calgary

This paper documents the successful, if lamentable, rise of a made-
in-Canada essential facilities doctrine. This made-in-Canada essential
facilities doctrine is a consequence of recent enforcement of the abuse of
dominance provisions of the Competition Act in the Toronto Real Estate
Board case. The analysis in this paper finds that the rise of the made-in-
Canada essential facilities doctrine is one implication of the developing
jurisprudence of the Federal Court of Appeal and the Competition Tri-
bunal with respect to all three of the elements required for a finding of
abuse of dominance: control, practice of anticompetitive acts, and a sub-
stantial prevention or lessening of competition. This paper explains the
error made in the Toronto Real Estate Board case for all three of these
required elements and how they combine to result in the made-in-Canada
essential facilities case. The policy and economic incoherence of this made-
in-Canada essential facilities doctrine are fully manifested in the current
abuse of dominance case against the Vancouver Airport Authority. This
paper explains that this made-in-Canada essential facilities doctrine is
inconsistent with the economics of vertical foreclosure and the economic
foundations of the abuse of dominance provisions in the Competition Act.
The problem in both of these cases is not conduct that creates, enhances,
or maintains market power, but instead exclusion downstream is possible
because of market power upstream and it may enhance efficiency.

Cet article traite de I'implantation — malheureusement réussie — dune
doctrine canadienne des installations et équipements essentiels, résultat de
la récente application de dispositions de la Loi sur la concurrence concer-
nant les abus de position dominante dans laffaire du Toronto Real Estate
Board. A la fin de cette analyse, je conclus que l'implantation de la doctrine
des installations et équipements essentiels au Canada est une conséquence
de la jurisprudence qui émerge a la Cour dappel fédérale et au Tribunal de
la concurrence en ce qui concerne les trois critéres permettant de conclure a
un abus de position dominante : contrdle, agissements anticoncurrentiels,
empéchement ou diminution sensible de la concurrence. Jexplique lerreur
commise dans laffaire du Toronto Real Estate Board pour ces trois critéres
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et en quoi leurs effets combinés donnent vie a la doctrine canadienne des
installations et équipements essentiels. Lincohérence économique et poli-
tique de cette doctrine se manifeste pleinement dans laffaire actuellement
en instance dabus de position dominante intentée contre ladministration
de laéroport international de Vancouver. Jexplique aussi pourquoi cette
doctrine est contraire aux dispositions de la Loi sur la concurrence con-
cernant la dynamique économique de forclusion verticale et les fondements
économiques de labus de position dominante. Dans ces deux cas, le prob-
leme nest pas qu’il y a conduite qui crée, augmente ou maintient lemprise
sur le marché, mais plutot quune emprise en amont rend possible une
exclusion en aval, malgré que cela puisse entrainer un gain defficacité.

1 Introduction

he thesis of this paper is that the recent decision by the Com-

petition Tribunal in Toronto Real Estate Board (“TREB Redeter-

mination”) and the subsequent application by the Commis-
sioner of Competition against the Vancouver Airport Authority (“YVR”)
represent a made-in-Canada version of the essential facilities doctrine.!
While the Commissioner has prevailed, at least to date, in the Toronto
Real Estate Board matter, the theory of vertical foreclosure advanced
and accepted by the Competition Tribunal in the TREB Redetermina-
tion and the Commissioner’s application in YVR are inconsistent with
the economics of foreclosure and the economic foundations of the abuse
of dominance provisions in the Competition Act. Fundamental errors of
economics made by the Competition Tribunal in the TREB Redetermin-
ation provide the foundation for this made-in-Canada essential facilities
doctrine. Those fundamental errors are discussed in detail in this paper.
The Tribunal’s fundamental errors incorporate all three requirements
for a finding of abuse of dominance: control, practice of anticompeti-
tive acts, and a substantial lessening or prevention of competition. The
negative implications of the Tribunal’s findings for future enforcement
include, but are not limited to, the made-in-Canada essential facilities
doctrine. The fundamental errors have the potential to result in success-
ful enforcement in any abuse of dominance case being inconsistent with
consumer welfare or efficient resource allocation.

The Commissioner’s application against the Toronto Real Estate Board
(“TREB”) was initially dismissed by the Competition Tribunal on the
basis that TREB did not compete in the provision of residential real
estate brokerage and hence its conduct could not harm a competitor,
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it did not exercise market power in this market, and if it did not have
market power in the residential real estate brokerage market its conduct
could not create, enhance, or preserve that market power.? The initial
decision by the Tribunal was overturned by the Federal Court of Appeal
(FCA 2014) on the basis that the anticompetitive conduct did not have
to be directed against a competitor and that it was possible to “control”
a market without being a participant, i.e., it was possible to have market
power in a market without participating in that market.> On remand, a
second panel was constituted to reconsider the Commissioner’s appli-
cation. The second panel’s decision (TREB Redetermination) found that
the Toronto Real Estate Board had abused its dominant position by not
including in its data feed made available by brokers on their websites, so
called Virtual Office Websites (“VOWSs”), some listing data found in its
multiple listing service database. In particular information on the his-
toric sold price of a listing, pending listings, and withdrawn, expired,
suspended, and terminated listings (“confidential price data”) were
excluded from the TREB data feed, and there were restrictions on dis-
playing this information on websites by brokers.*

Sections 78 and 79 of the Competition Act establish the reviewable
offense of abuse of dominance. Under these provisions the Competition
Tribunal can make an order enjoining the conduct of a firm if, upon
application by the Commissioner of Competition, the Tribunal finds that
a firm has control of a market, has engaged in a practice of anticom-
petitive acts, and the practice has had, or is likely to have, the effect of
substantially preventing or lessening competition in a market.’

The fundamental problem in TREB and YVR is that the conduct at
issue is the exercise of market power in an upstream market, the effect of
which is to raise prices and reduce output in a downstream market. The
means by which prices increase and output is reduced in the downstream
market is indeed a negative effect on the costs and quality of competi-
tors in the downstream market. But this is not a substantial lessening or
prevention of competition because there is no maintenance, creation, or
enhancement of market power, instead it is the result of the exercise of
market power upstream. The conduct by the upstream supplier in these
two cases, restricting access to the confidential price data in the case of
TREB and restricting airport access in the case of YVR, did not, and does
not, affect the ability of any firm, either upstream or downstream to exer-
cise market power. Negatively affecting the costs, quality, and number of
downstream firms, real estate brokers in the case of TREB, and suppliers
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of galley handling services and caterers to airlines in the case of YVR,
is not the same as a negative effect on competition in the downstream
market, rather it is the effect of the exercise of market power upstream.

The exclusion of downstream suppliers in the two cases does not nega-
tively effect competition in the downstream markets: it does not create,
enhance, or maintain market power in the downstream market. In TREB
this is obvious: the provision of residential real estate brokerage ser-
vices in the Greater Toronto Area is close to textbook competitive, with
thousands of agents and very low entry barriers. This is true whether
the confidential price data is supplied to brokers as part of the data feed
or not and with, or without, restrictions on their ability to share it with
their clients on a website. The effect of not supplying the confidential
price data and permitting it to be searchable by clients of a broker is
to reduce the supply of residential brokerage services—perhaps quality
adjusted—and hence to change the competitive equilibrium in residen-
tial real estate brokerage, perhaps raising prices and lowering quality, but
it has no effect on market power in the supply of real estate brokerage.
The reason, as explained infra, for the restrictions on access, lies not in
creating, enhancing, or maintaining market power but instead in real-
izing efficiencies, including in this particular case preventing free riding
and providing incentives for investment by protecting quasi-rents.®

The YVR case is not quite as obvious as the TREB case. The differ-
ence lies in the extent of competition in the downstream market. In
YVR there are only two suppliers authorized to provide service, so
surely allowing more suppliers to access planes to supply catering would
reduce the market power of the two existing suppliers? The answer is
obviously yes. But the question is wrong: the market power of the down-
stream firms does not exist independently of YVR’s monopoly power in
the upstream input. If service requires airport access—it is essential —
then the number of downstream firms depends on YVR. The source of
Y VR’s market power is the scarcity of the upstream input, the inability or
unwillingness of downstream firms to substitute to other inputs, and the
unwillingness of consumers in the downstream market to substitute to
other goods that do not use the upstream input controlled by YVR, e.g.,
flights out of YVR without catering or flights from a different airport. If
Y VR is truly a monopolist in the supply of access to airplanes, then YVR
has the ability to be the only supplier of catering if it precluded supplying
access to other catering firms. Allowing more competitors downstream
does not change YVR’s market power: instead it exercises it upstream in
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the market for airplane access rather than downstream in the provision
of catering.

YVR might open up access, perhaps limited access, because by doing
so it can extract more profit from its monopoly: independent suppliers
may have lower costs or access to other inputs that allow them to create
surplus above and beyond what YVR can do on its own and which may
also benefit consumers in the downstream market. Indeed the Chicago
School’s single profit theorem suggests that YVR should never restrict
access. But if the simple conditions of the single profit theorem do not
hold, then to insure that more of this extra surplus is captured by it, and
not downstream consumers, Y VR will have an incentive to manage com-
petition between suppliers of catering.

In both the TREB and YVR case the ability to exclude downstream
competitors by foreclosing access to an input upstream arises only if
TREB and YVR have market power in the supply of the input. In the
absence of monopoly power in the supply of the input, downstream firms
could substitute to other inputs and not be disadvantaged in the supply
of the downstream product. In both cases, the “exclusion” of some down-
stream suppliers does not create, enhance, or maintain market power,
but instead reflects the exercise of market power upstream and the form
in which the exercise occurs, exclusion, will both be optimal for the
upstream monopoly and often efficiency enhancing and beneficial for
downstream consumers. To be clear, the upstream owner of the essential
facility is using its market power upstream to restrict access to down-
stream competitors but it does so to realize efficiencies, not to create,
enhance, or maintain its market power either upstream or downstream.

The thesis advanced here is that the effect on competition in the
downstream market is not relevant for whether the exclusion is anti-
competitive.” The thesis of this paper is that a well-founded enforcement
action against either TREB or YVR under the abuse provisions of the
Competition Act for their exclusionary conduct requires evidence that it
creates, enhances, or maintains the market power of TREB in the market
that includes the confidential price data and YVR in the market for
access to airplanes, i.e., the upstream market defined around the essential
facility. This can either be because the conduct restricts the competitive
discipline of alternatives to the essential facility upstream or the com-
petitive discipline of alternatives in the downstream market that do not
use the essential facility.
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The analysis in this paper shows a degree of economic illiteracy that is
troubling. The failure to properly understand and apply the relevant eco-
nomic concepts and analysis results in errors of analysis and economic
incoherence. This economic incoherence makes the application of any
provisions in the Competition Act requiring a demonstration of a nega-
tive economic effect problematic, with resulting costs to Canadians from
the ensuing uncertainty and it is likely to weaken support for competi-
tion policy enforcement in the long run.

The confusions identified in this paper include not just appreciat-
ing the difference between the exercise of market power and conduct
that creates, enhances, or maintains market power, but also encompass
a failure to correctly (i) define market power; (ii) define and identify
anticompetitive conduct; and (iii) define and identify a substantial pre-
vention or lessening of competition.

The Tribunal incorrectly: defines market power as the ability to exclude
competitors; determines whether conduct is anticompetitive by assess-
ing its purpose; and identifies a substantial lessening or prevention of
competition by assessing the effect of conduct on prices or quality, not
market power. Beyond this, it does not incorporate the overall effects of
the conduct on consumer welfare or the efficiency of resource allocation.

The result of these errors of economics and law results in a made-in-
Canada version of the essential facilities doctrine.® The made-in-Canada
essential facilities doctrine created by the FCA and the Tribunal in TREB
maps the following into an abuse of dominance:

o The Commissioner must establish that a firm supplies an input that
is necessary for production in a downstream market. This involves
establishing that the firm is dominant in the input market, i.e., an
upstream monopolist. Hence upstream monopolists will be found
to control downstream markets that use their input.

o If the upstream monopolist discriminates in the supply of an input
or excludes some downstream firms from supply, it will be found to
have engaged in a practice of anticompetitive conduct. If conduct
is explicitly exclusionary, then its intent is to harm downstream
rivals and prevent them from using the input and competing
downstream; in the case of discrimination, the intention is to
limit rivals’ ability to compete. Consideration of the effect of the
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exclusion or discrimination on consumer welfare or resource
allocation is irrelevant.

o If the result of the exclusion or discrimination of downstream
rivals is a marked increase in prices; a marked reduction in
product quality and diversity; or a marked reduction in innova-
tion in the downstream market there is a substantial prevention or
lessening of competition. The Tribunal will likely have a high prior
that the effect of exclusion will be these effects if the exclusion is
“widespread”

o The remedy is an order requiring non-discriminatory access.

The made-in-Canada version of the essential facilities doctrine is par-
ticularly troubling since under it the Commissioner of Competition can
ask the Competition Tribunal to order access to the assets of an upstream
supplier if control of those assets provides it with dominance in the supply
of an input to a downstream market. In making this determination the
Competition Tribunal will not consider whether a denial of access or
discriminatory access will create market power or even whether it would
result in an increase in consumer welfare or total welfare (efficiency).
That is, the Tribunal will not consider that mandating access to the assets
of a firm will have negative ramifications on incentives for investment
or other efficiency justifications for why a supplier of an input upstream
might restrict competition in the market for services that use its input.

Section 2 is a review of Sections 78 and 79, the relevant provisions
of the Competition Act. Section 3 is a first-principles discussion of the
economics of abuse of dominance and develops an economic imple-
mentation of the abuse of dominance provisions of the Competition Act.
Section 4 is a review of the relevant economics of vertical foreclosure and
monopoly power in the supply of an input. Section 5 is a critique of the
Federal Court of Appeals first TREB decision (“FCA 2014”), as well as
the Competition Tribunal’s second TREB decision (“TREB Redetermina-
tion”). Section 6 maps the cumulative impact of these decisions into a
Canadian essential facilities doctrine and discusses the Commissioner’s
application in YVR.

2 Abuse of Dominance: the Legal Framework

The abuse of dominance provisions are Sections 78 and 79 of the Com-
petition Act. Section 79(1) specifies the requirements that must be met
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for the Competition Tribunal to make an order upon application by the
Commissioner of Competition. The three sections of Section 79(1) are:

79(1)(a) requires a demonstration that one or more persons
substantially control a class or species of business throughout, or
within a particular region of, Canada;

79(1)(b) requires demonstration that the person or those persons
are engaged in or have engaged in a practice of anti-competitive
acts; and

79(1)(c) requires demonstrating that the practice has had, is
having, or is likely to have the effect of substantially preventing or
lessening competition in a market (“SPC” or “SLC”).

An interpretation of these three requirements had developed prior to
TREB. The interpretation by section:

(a)

(b)

(c)

Control. The requirements for control had been interpreted to
mean dominance. Dominance in turn meant the sustained exer-
cise of substantial market power in a relevant market.

Practice of Anticompetitive Acts. A practice of anticompetitive acts
involved establishing conduct that is exclusionary or predatory
and which does not have a legitimate business justification.

Substantial Prevention or Lessening of Competition. The Commis-
sioner must establish that the conduct that creates adverse effects on
a competitor has also harmed competition in a relevant market. In
the usual case, the requirement is that the conduct at issue creates,
preserves, or enhances the market power of the dominant firm in
the same market in which it is dominant. However, that need not
be the case: the conduct could create, preserve, or enhance the
market power of the dominant firm in another market.

For an order the Commissioner must establish all three conditions—
dominance, anticompetitive practice, and substantial lessening or
prevention of competition.

3 Abuse of Dominance: the Economic Framework

This section builds up an economic interpretation of the abuse of
dominance provisions. The objective is to develop an economic imple-
mentation of Sections 78 and 79 that identifies circumstances when



130 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL.31,NO.1

enforcement of the Competition Act will increase consumer welfare
or enhance efficiency. That is, the concern is identifying conduct that
creates, enhances, or maintains market power (a condition necessary to
establish abuse of dominance), where the effect of the increase in market
power is to reduce consumer welfare or the value of output (efficiency).

3.1 Understanding the Source and
Consequences of Market Power

The abuse provisions—and indeed all of the provisions—of the Com-
petition Act embody an important distinction: they are not intended to
address the exercise of market power, but conduct that under certain
conditions enhances, maintains, or creates market power.’

3.1.1 Market Power

Market power is typically defined as the ability of a firm to profitably
raise price above competitive levels."” In the case when the products
of firms are homogenous, a firm has market power if the market price
increases when it reduces its supply below competitive levels and the
increase in the market price increases its profits. In the case of differ-
entiated products, the profit of the firm rises when it raises its price
over competitive levels. More generally, a firm has market power if it
can profitably alter other aspects of its behavior away from competitive
levels, such as quality, advertising, innovation, variety, and, importantly,
restrictions on the use of its product.

3.1.2 Determinants of Market Power

The substitution alternatives available to the customers of a firm
determine its market power. Customers discipline, and thereby
constrain, the market power of a firm by substituting away from its
products when it raises its price. When a firm increases its price, it gains
increased revenues from its higher price on inframarginal sales (sales
it continues to make), but loses the profits on marginal sales (sales no
longer made). A price increase will be profitable if the gain in revenues
from the inframarginal units exceeds the loss on marginal units. The loss
on marginal units equals the product of the reduction in volume from
consumers substituting to other alternatives and the firm’s prevailing
profit margin on those sales. The greater the losses at the margin are the
more effective substitution by consumers is in limiting the profitability of
the firm raising its price. The decrease in sales of a product when a firm
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increases its price depends on its elasticity of demand." The greater the
firm’s elasticity of demand and the greater its margin, the greater its profit
loss at the margin from raising its price and the less its market power.

The extent of demand substitution depends on whether a firm’s cus-
tomers are willing, or able, to divert their demand. Consumers may be
able to switch, or divert their demand, to other products or other sup-
pliers of the same product. Their willingness to switch to other products
depends on how close a substitute consumers view alternative prod-
ucts. Their ability to substitute to another supplier of the same product
depends on whether other suppliers of the same product will find it profit
maximizing to increase their output.

The more the possibilities for substitution are limited, the greater the
ability of a firm to exercise market power. Conduct that creates, enhances,
or maintains market power must, therefore, restrict the possibilities for
substitution. Conduct that increases market power does so by reducing
the willingness and ability of consumers to substitute away from a firm
that attempts to exercise market power.

For market power to persist in the long run there must be barriers to
entry and asymmetries that provide incumbent firms with a competi-
tive advantage vis-a-vis entrants. Barriers to entry are factors that tend
to reduce the profitability of entry. In the absence of asymmetries that
provide incumbents with a competitive advantage, economic profits
from the exercise of market power (pricing above competitive levels)
will, in the long run, attract entry of either other producers of the same
product or the development of new substitute products. Both types of
entry will create additional avenues of substitution for a firm’s customers,
reducing or even potentially eliminating its returns in excess of a com-
petitive level and the exercise of market power. Any barriers to entry will
limit the number of firms, but the number of firms will adjust such that
prices reflect long-run average costs and firms earn competitive returns.
Asymmetries between entrants and incumbents post entry can result in
situations where entry is not profitable, but incumbents are able to exer-
cise market power and earn monopoly profits.'*

Canadian competition law has avoided the potentially problematic
aspects of the classic U.S. Supreme Court definition of monopoly power
in du Pont as the “power to control prices or the power to exclude com-
petitors” (emphasis added).”® Instead it is understood in Canada that
dominance involves substantial and durable market power. In assessing
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market power, the requirement to exclude competitors is incorporated
in the definition of market power by including a time dimension: the
ability to raise prices above competitive levels for a “considerable period
of time” The Tribunal in its decisions in assessing market power has typi-
cally considered barriers to entry in assessing market power."

In fact, as is discussed in academic commentary on the U.S. definition
and indeed in the du Pont decision itself, there are not two separate tests
for market power in the U.S., but instead the two components are to be
treated as one. As commentators have observed, it is the exclusion of
competitors that is the source of the power to raise price over competi-
tive levels. Without the exclusion of competitors, a firm will not be able
to maintain its power to control prices.”” The source of its market power
is exclusion of competitors. The asymmetries that in conjunction with
entry barriers exclude competitors and maintain a firms market power
and above average profitability are often due to its control of a unique
input. The source of a firm’s market power is its ability to exclude other
firms from using the input that they cannot replicate. The firm’s source of
market power in the production of goods and services that use the input
is its control of the input. For it to have the power to exclude, it must
also have market power in the input. That is implied by the inability of
other firms to replicate it, or enter downstream and compete using other
inputs. Market power upstream provides the firm in these circumstances
with the ability to exclude entry downstream.

The less competitive downstream firms are that use other inputs, the
greater the market power of a firm that controls an input that cannot be
replicated. In an essential facilities case, presumably, competition from
downstream firms that use other inputs is virtually non-existent and the
upstream firm is a monopoly or dominant in both the upstream and
downstream markets.

Exclusion of entrants is an important source of market power down-
stream and it can be informative regarding the existence of market power
(that is, it can be used as evidence for the existence of market power), but
the power to exclude entrants is not market power in the market from
which they are excluded, rather it is the source of market power in the
downstream market. Consequently, entry deterrence—or “the power to
exclude”—is necessary but not sufficient alone to infer a substantial and
durable exercise of market power in a downstream market.
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3.1.3 The Effects of Market Power

For markets in which the product is sold to final consumers, the effects
of the exercise of market power—the increase in price above competitive
levels—are two-fold.' First, there is a transfer of some of the gains from
the production and exchange of the inframarginal units from consumers
to the firm exercising market power. Consumers pay higher prices on
units they continue to purchase, so consumers will receive less benefit
and the firm more. Second, there is a loss in economic value as consum-
ers reduce their purchases of the good. The lost value arises because less
of a good for which market power is exercised is produced relative to
competitive production.

The lost value from the substitution by consumers to their second-
best choice when market power is exercised, and the price of the good
rises above the competitive outcome, is called the deadweight loss. It is a
quantitative measure of the allocative inefficiency created by the exercise
of market power and is equal to the extent to which the value of produc-
tion has not been maximized (as it would be if markets were perfectly
competitive). The deadweight loss arises because the gain to the firm
from exercising market power arises from the transfer on inframarginal
units, but the total loss to consumers includes both the loss on infra-
marginal and marginal units. The inefficiency of market power results
from this quantity distortion: the exercise of market power raises prices
and induces a reduction in consumption and output, with a diversion of
resources to less valued alternatives.

Many products are inputs and are traded in wholesale, or upstream,
markets where the buyer is a firm who uses the input to produce a
product it sells in a downstream market. In the simplest case the down-
stream market involves sales to final consumers and the downstream
suppliers are perfectly competitive. As with retail markets, there are
two effects from the exercise of market power in an upstream input,
or wholesale, market. The first is a transfer of profits from downstream
firms to the upstream supplier on inframarginal units—the units that the
downstream firms continue to purchase even though price has risen. The
second is the loss in economic value as downstream firms reduce their
purchase of the input.

The downstream firms reduce their demand for two reasons. First,
as the price of the input rises, they may substitute to alternative inputs.
Second, to the extent they pass through the price increase of the input to
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their customers, downstream demand will fall, reducing the demand for
the input by the downstream firms. Hence when the good in question is
an input, there is the possibility of direct substitution by the downstream
firms to another input, and indirect substitution by consumers down-
stream who divert demand to goods that do not use the input.

The lost value as firms and consumers in the downstream market sub-
stitute to their second-best choice when the price of the input rises again
gives rise to a deadweight loss and inefficiency. This inefficiency is from
the exercise of market power in the upstream market. The deadweight
loss from the exercise of market power in an input market is the change
in total surplus (the harm) in the downstream market that uses the input
less the increase in profits in the supply of the input."”

The increase in the upstream price from the exercise of market power
does harm the downstream market: it results in higher prices and lower
quantities. The higher prices downstream are a result of the higher mar-
ginal costs downstream from the exercise of market power upstream.
If the market downstream is competitive, the exercise of market power
upstream raises marginal costs downstream and shifts the supply curve
downstream up and in, leading to higher prices and reduced output
downstream. But this occurs without a change in market power in the
downstream market. Instead it reflects the exercise of market power in
the upstream market. A similar causal effect from the exercise of market
power upstream would result in higher prices and less output down-
stream even if the market downstream is not perfectly competitive.'®

3.1.4 Classic vs. Exclusionary Market Power

In recognizing the potential for raising rivals’ cost strategies, Steven
Salop and his coauthors introduced the notion of exclusionary market
power, in contrast to classic market power." Exclusionary market power
is defined as the power to raise prices above competitive levels by raising
the costs of rivals and thereby reducing their output. Classic market
power is the ability of a firm to profitably raise price by reducing its
output.

But in fact a closer examination of exclusionary market power indi-
cates that this distinction is misleading. Exclusionary market power has
two aspects. First, it involves conduct by firms to create market power
in an input or upstream market. This often involves vertical integration
and foreclosure: a downstream firm acquires an upstream supplier and
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by ceasing to supply its downstream rivals creates market power for the
remaining suppliers of its downstream rivals. Second, the result is an
increase in the price of the input used by its competitors in the output
or downstream market. The increase in the price of the input arises from
the exercise of market power that arose from the conduct that created,
enhanced, or maintained market power in the input market. It raises the
costs of rivals in the downstream market, relaxing the constraint they
exert on market power in the downstream market. Raising rivals’ costs
therefore involves conduct that creates, enhances, or maintains market
power in an input market and the exercise of that market power in the
supply of the input to downstream rivals.” Exclusionary market power
involves the creation and the exercise of classic market power.

Calling the exercise of market power in an upstream market exclu-
sionary because of the effect of its exercise on rivals in the downstream
market obscures the two-step nature of exclusionary market power: (i)
some conduct that creates, enhances, or maintains market power in the
upstream market and (ii) the effect of the exercise of that market power
on the downstream market. It also obscures that the market in which the
firm acquires market power is an upstream market and that the conduct
that therefore should be the focus of an antitrust analysis is the conduct
that creates, enhances or maintains market power upstream, i.e., the
conduct that gives market power over the input price paid by its rivals.

3.2 Anticompetitive Conduct

The objective of legal prohibitions on unilateral conduct is to deter
firms with substantial antitrust market power—market power that is sig-
nificant and durable—from engaging in certain kinds of conduct that
creates, enhances or maintains market power. Conduct that does this
typically reduces the extent to which customers are willing or able to
substitute. If the conduct increases the market power of a firm, the firm’s
elasticity of demand should be reduced, i.e., it becomes more inelastic as
consumers response to an increase in price falls.! Typically, the conduct
increases a firm’s market power by reducing the extent to which its cus-
tomers are willing or able to substitute, reducing its demand elasticity.?

The conduct that Section 79 seeks to enjoin either reduces the attrac-
tiveness of the products of a dominant firm’s competitors, thereby
reducing the willingness of its consumers to substitute; raises the costs of
its competitors, thereby reducing the extent to which its consumers can
substitute; or both. Conduct is anticompetitive if it enhances, creates, or
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maintains market power by targeting rivals or reduces the likelihood of
entry and hence future rivals. To enhance, create, or maintain market
power, conduct must reduce the extent to which a firm’s customers are
able to substitute to rivals by reducing the ability or incentives of rivals to
expand their output in response to an attempt to increase price, or cus-
tomers” willingness to substitute by reducing the quality of the products
of rivals.

Decreasing the ability of a rival to respond to the exercise of market
power typically involves reducing the elasticity of supply of rivals by
raising their marginal costs of production, reducing their capacity, pre-
venting their entry, or inducing their exit. By reducing the profitability of
output expansion, increases in a firm’s marginal cost will typically make
it less willing to expand output in response to a reduction in output
or increase in price by its rivals. Decreasing a firm’s available capacity
reduces its ability to increase production, and therefore, the ability of
consumers to substitute.

Alternatively, conduct that reduces the willingness of consumers to
substitute to the products of competitors may also reduce the elasticity of
firm demand and thereby increase market power. Conduct that reduces
the quality of competitors’ products is an example. For instance, where
the willingness to pay for one good (“hardware”) depends on the variety
of compatible complements (“software”), reductions in the variety of
software available to a rival—by merger and foreclosure—may increase
the market power of the integrated firm.»

Notice that it is not harm to the rival per se that defines anticompetitive
conduct. The relevant harm is to the rival’s ability to discipline the exer-
cise of market power, either by reducing its ability to expand or reducing
the willingness of consumers to substitute to its products. Moreover, it
is insufficient to establish only a negative effect on the ability of a rival
to respond. It is also typically required that the negative effect on a rival
allows the firm whose conduct is at issue to exercise more market power.
That is the negative effect on the rival must also translate into a negative
effect on the market, resulting in a SPC or SLC.

3.3 Substantial Lessening or Prevention of Competition

The premise of competition law and enforcement is that competition
for market power, competition for the market (Schumpeterian compe-
tition), results in innovation and investment whose benefits dominate
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price competition and is therefore to be encouraged. Market power that
is the result of enhancing choices and providing value superior to com-
petitors is the cost of progress. Competition policy is directed at market
power that results instead from eliminating competitors or agreeing not
to compete. The logic of Section 79 is that 79(1)(b) requires that a domi-
nant firm engages in a practice of anticompetitive acts that harms rivals
in a way that reduces their ability to discipline the dominant firm’s ability
to exercise market power; 79(1)(c) is a check to make sure that the effect
matters in the market.

The abuse provisions require that the effect of the conduct on competi-
tion be substantial. This requires measuring and comparing the extent
of competition with, and without, the conduct. The concern for why a
market outcome may not be competitive, or the operation of the market
not competitive, is the exercise of market power. The extent to which
the market outcome is not competitive depends on the ability of firms
to exercise market power. The extent to which firms can exercise market
power is a measure of the extent to which the market is not competitive.

Changes that reduce competition increase market power: a positive
effect on market power, all else unchanged, is a reduction in competi-
tion. This is reflected in changes to prices and qualities relative to their
competitive level, but not necessarily observed changes in price levels.
An increase in price or reduction in quality is consistent with an SLC
if they are the result of an increase in market power. Changes in price
or quality may indirectly signal an increase, maintenance, or enhance-
ment of market power. But the inference from increases in price or lower
quality depends on the competitive level not changing. If the competi-
tive level changes, then any inference from a change in prices or quality
to market power is subject to error. This is a key error in the logic of the
Tribunal in the TREB Redetermination, as discussed infra, and opens the
door to the made-in-Canada essential facility doctrine.

A corollary that follows is that without an effect on market power, the
anticompetitive practice cannot result in a substantial lessening or pre-
vention of competition. As indicated above the effect of the exercise of
market power in an upstream market is to raise the marginal costs of
production downstream and reduce supply, resulting in an increase in
price in the downstream market. But the negative effects arise from the
exercise of market power upstream, not an increase in market power in
the downstream market. The negative effects are a consequence of the
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exercise of market power upstream, not an increase in market power
in the downstream market from exclusionary conduct. The change in
prices downstream do not reflect a change in market power downstream,
but instead a change in the downstream equilibrium from the exercise of
market power upstream. They reflect a change in the competitive level
downstream, not an increase in market power downstream.

Finally, it may be the case that the conduct of the dominant firm both
reduces the competitive constraint of rivals and increases the competi-
tiveness of the dominant firm. In these instances, the efficiency benefits
of the conduct must be traded off against its anticompetitive effects. This
can be done by considering the net effect of the conduct on consumer
welfare or total surplus (depending on the standard adopted). But it
cannot be done by determining the intent or purpose of the conduct.
Ultimately what should matter if the goal of antitrust enforcement is to
promote efficiency or consumer welfare is the net effect of the conduct.

For instance, a dominant firm might enter into an exclusive supply
agreement with a significant supplier of an input. In particular, in
exchange for a lower price and agreement that the supplier will not
supply other downstream firms it agrees to purchase a minimum
volume. This allows the supplier to achieve economies of scale, lowering
its average cost. Both the dominant firm and the supplier are made better
off from this agreement. The lower costs and minimum volume also give
the dominant firm an incentive to increase its output in the downstream
market, benefiting the customers of the dominant firm. If this was all
there was, then the conduct would be efficiency enhancing.

However, it could be the case that since the exclusive supply arrange-
ment precludes other downstream firms from supply, there is an increase
in the market power of the other input suppliers. As a result, there may
be an increase in the input price to the rivals of the dominant firm down-
stream, raising their costs and reducing their ability to discipline the
market power of the dominant firm.

Which of the two effects dominates, the efficiency effect of lower costs
on the dominant firm or the anticompetitive effect of raising rivals costs,
will determine the net effect on the price in the downstream market. If
it rises, consumers are likely harmed, but if it falls, consumers would
likely benefit. Even if consumers are harmed because the downstream
price rises, total surplus might still increase if the cost savings from the
economies of scale upstream are sufficiently large.
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As discussed infra, the Tribunal’s treatment of efficiencies has been
dominated by concerns over intent rather than effect. This is particu-
larly problematic when the conduct is exclusion from accessing services
made possible by investment, as in an essential facilities case. The
made-in-Canada essential facilities doctrine has been developed out of
jurisprudence that does not adequately recognize and incorporate that
the same conduct can have competing effects and gives short shrift to
efficiencies.

What matters is that the Tribunal does determine the overall balancing
of the effect of the conduct that simultaneously increases market power
and achieves efficiencies. The ruling interpretation by the Federal Court
of Appeal, reflected in the TREB Redetermination prohibits a balancing
of effects—see discussion infra. But there are two alternatives, that the
overall effect be considered in whether the conduct is an anticompetitive
practice (79(1)(b)) or that an SLC requires not only an increase in market
power (a necessary condition), but also that the conduct results in a
harm to consumers (under a consumer welfare standard) or a reduction
in efficiency (under a total welfare standard). Failure to even consider the
benefits to consumers and efficiency of denying access to competitors of
a firm’s input is a particularly problematic aspect of the made-in-Canada
essential facility doctrine that has been fashioned by the Federal Court
of Appeal and the Competition Tribunal.

3.4 Abuse of Dominance: Conceptual Summary

If the objective of the abuse provisions is to control conduct by dom-
inant firms that maintains, enhances, or creates market power, with a
negative effect on consumer welfare or total welfare, then the economic
review suggests the following are the requirements for the Commissioner
to make a successful application to the Competition Tribunal:

o For dominance, it must be the case that the firm whose conduct is
alleged to harm competition must have significant market power
that is durable, i.e., it should be earning monopoly returns and
able to maintain its return in excess of competitive levels in the
long run. To maintain its market power, i.e., its control over price,
competitors must be excluded. Without exclusion of competitors,
the dominant firm will not be able to maintain its control over
price or otherwise exercise market power.

o The alleged conduct by the dominant firm must reduce the
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competitive discipline or constraint on market power of
competitors. This occurs, typically if, the conduct reduces the
ability and willingness of consumers to substitute.

o The conduct must have a substantial effect on the exercise of market
power. That is, in the absence of the conduct, market power would
be substantially less.

« An increase in market power is only a necessary condition for a
negative effect on consumer welfare or efficiency. In some cases,
the conduct may have both a negative effect on rivals that materi-
ally reduces their ability to restrain the exercise of market power
and a positive effect on the costs or quality of the dominant firm.
Welfare consistent enforcement will require that these two effects
be traded off appropriately, i.e., does consumer surplus or total
surplus on net increase.

4 The Economics of Vertical Foreclosure

Mandated access to an input of a firm to its rivals typically involves
the following fact pattern. There is an upstream supplier of an input
that is vertically integrated downstream or has a commercial interest
in some of the downstream firms. The integrated firm then engages in
vertical foreclosure by denying access or refusing to supply the input to
its unintegrated rivals, places restrictions on the use of the input by its
unintegrated rivals, or otherwise discriminates between its use or access
to the input and the use or access of all or some its unintegrated rivals
in the downstream market.** The alleged conduct is full or complete
foreclosure: the integrated firm’s denial of access means that potential
downstream rivals cannot enter the market. It is this that makes the
input “essential”: without access downstream rivals are either ineffective
or precluded from competing.

In TREB the allegation is that “full information” Virtual Office Web-
sites (“VOWS”) require access to confidential price data, data that was
not provided in the VOW data feed provided by TREB to realtors,
including historic sold prices.”® Without access to the confidential price
data, the website of a broker cannot provide the data to its clients and
any results in response to a search done by the client will not include
these listings or information. Thus without the confidential data in the
VOW feed and permission to include this data on their websites, “full
information” VOW brokerages allegedly cannot exist. Similarly, in YVR,
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without access to the airport, competing galley handling and caterers
cannot provide service.

There are two threshold issues with regard to an allegation of complete
vertical foreclosure. The first is whether the vertically integrated firm has
the power to foreclose: this will require it to have market power in the
supply of the input. The second is whether it has the incentive to do so.
In this section both of these issues are addressed.

4.1 Monopoly Power in the Supply of an Input

In an essential facilities case, the incumbent firm must provide a
unique input: it is essential for rivals to have access if they are going to
compete in the downstream market. This means that the two types of
substitution, both direct and indirect, are very limited, providing the
input supplier with monopoly power. Limited direct substitution means
that some downstream firms are unable or unwilling to substitute to
alternative inputs. Dominance in the provision of the services provided
by the upstream input, the essential facility, also implies that competitors
cannot profitably duplicate the “same” facility and discipline the market
power of the monopolist upstream.

For an input to be essential, it must not be duplicable. What this means
is that there must be sufficient barriers to entry that duplication is not
economically possible. That is, an entrant that tried to duplicate the input
would not earn revenues equal to the opportunity cost of its inputs. Hence
while it might be physically possible to replicate the input, it is not eco-
nomically feasible. The Competition Bureau has suggested that it is not
enough for entry to be profitable, it must also be effective—that is, even
if entry is profitable, the entrant must be an effective competitor, capable
of disciplining the market power of the incumbent input supplier.?®

It is important to recognize that even if there are some firms in the
downstream market whose ability to substitute to other inputs when
denied access is limited, this does not mean that the input supplier is a
monopolist whose input is essential. The possibility exists for indirect
substitution to discipline the exercise of market power by the only sup-
plier of an input. This might be the case when the downstream products
are differentiated in part by their use of different inputs. If so, then the
extent of competition between differentiated products downstream will
be an important determinant of the elasticity of demand downstream,
and hence the elasticity of demand for the input. When the supplier of
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an input exercises market power, it raises the costs of suppliers in the
downstream market that utilize its input. They in turn pass through
some of this increase in costs to their buyers in the downstream market
by increasing their prices. If the buyers in the downstream market can
substitute to other suppliers who provide service without utilizing the
input, and can do so sufficiently, then indirect substitution will discipline
the exercise of market power by the input supplier. Its input will not be
essential.

As an example, consider a local telephone network that provides
wholesale access to its network. Assume that only the local telephone
network provides access to entrants, either voluntarily or by regulation,
which allows the entrants to provide broadband service to their residen-
tial retail customers. Under this assumption the local telephone network
operator is the sole provider in the wholesale market for network access.
However, demand by entrants for access may be quite elastic if they face
competition from other networks. In these circumstances, demand for
wholesale access may be elastic if homeowners are sufficiently able and
willing to substitute to broadband access over an alternative network,
such as a cable television network or a wireless network. An increase in
the wholesale price, to the extent it is passed on by entrants to down-
stream consumers, will raise the entrants’ price, and result in consumers
substituting to the other networks. Indirect substitution in this case
undercuts the alleged market power in the upstream input.

More importantly, competitors cannot invest in an alternative input
that would permit supply by downstream competitors that would disci-
pline the market power of a vertically integrated firm that controlled the
alleged essential facility. That is, suppose the owner of the essential facil-
ity was vertically integrated downstream and did not supply any other
downstream firms. The key issue is would there be other differentiated
inputs available that downstream competitors could access, either in
wholesale markets or by self-supply, that would allow them to compete
and discipline the market power of the vertically integrated firm in the
downstream market. If there is no “dominance” in the downstream
market, the input is not essential upstream, and the integrated firm is not
dominant in the upstream market: indirect substitution downstream dis-
ciplines the market power upstream and means that the market upstream
includes the alternative inputs used by downstream competitors.”

The example of the competition from cable companies in the provision
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of local telephony and broadband services with the telecommunication
services providers should at least indicate that the copper loop network of
the latter is not obviously an essential facility. Indeed it has been argued
that the circumstances are such that relative to the direct and indirect
costs of regulation, competition between the two networks (cable and
telco) in Canada means that the telco networks are not essential facilities
and that the optimal governance structure is deregulation at both the
wholesale and retail levels.”® With approximately equal market shares in
the provision of local telephony, starting from telco shares of 100%, and
active rivalry to provide network services to a location, it is very difficult
to argue that the telco copper loops are an essential facility.”

4.2 The Effects of the Exercise of Market Power Upstream

The effect of the foreclosure in the downstream market from the
denial of access will be an increase in costs or a reduction in quality of
downstream firms. It is important to recognize that in many instances
the effect of a reduction in quality is formally identical to an increase in
costs. If foreclosure prevents the introduction of higher quality products,
the effect on downstream consumers is often that they must consume
more of a lower quality product. This increases the cost to them, just as
an increase in an input price from an exercise of market power would
raise the price paid by consumers in the downstream market.

To understand the effects of the exercise of market power upstream,
consider two cases. In the first case, the downstream market is per-
fectly competitive both with and without the exercise of market power
upstream. In the second case, the exercise of market power upstream, by
discriminating or excluding some firms downstream, does affect market
structure downstream and market power.

4.2.1 Competition Downstream

Suppose that an input supplier has monopoly power. Suppose further
that they are not vertically integrated into the downstream market, but
that they discriminate between downstream suppliers. If the down-
stream suppliers are competitive, then this discrimination will simply be
a manifestation of the exercise of market power. The exercise of market
power upstream will reduce the number of suppliers (those excluded)
or effectiveness of some suppliers (those discriminated against) and as
a result the supply curve downstream will shift up and to the left. The
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result will be an increase in the price downstream, a decrease in output,
and possibly a reduction in quality.

The difference between the downstream outcome with, and without,
foreclosure is the difference between one competitive equilibrium and
another. The rise in the equilibrium price and reduction in quality is
the result of the exercise of market power upstream and its effect on
reducing supply in the downstream market. Certainly, consumers in the
downstream market are harmed and there is a reduction in output down-
stream, but this is the effect of the exercise of market power upstream.
There is not an increase in market power downstream and there is no
antitrust harm. The increase in price downstream is not the result of
conduct that creates, enhances, or maintains market power, but the effect
of the exercise of market power upstream.*

4.2.2 Oligopoly Downstream

It might be the case that the upstream monopolist affects the extent
of competition downstream when it discriminates against, or refuses
to supply, some downstream firms. The question that arises is whether
the conclusion in the preceding section is robust to situations when
downstream firms have “market power”. The answer, developed below,
is that it is robust, because the source of market power is control of the
essential facility, and while increasing the number of firms downstream
might appear to decrease their market power, it has no effect on the
market power upstream, i.e., in the supply of the services of the essen-
tial facility. Instead the monopolist of the input may find that allowing
some competition downstream increases the profitability of its upstream
monopoly, i.e., enhances its ability to extract profits from its upstream
monopoly relative to it being vertically integrated and being a monopo-
list downstream.

The owner of the alleged essential facility could simply extend its
monopoly downstream by vertically integrating and never supplying any
rivals downstream with access. There would not be any market transac-
tions: there would not be discrimination in the terms of supply or some
downstream firms provided with access and others precluded. If the ver-
tically integrated firm has not provided wholesale access to any rivals
that provide service in the downstream market, it is difficult to argue
that antitrust enforcement should play the role that regulators might,
identifying essential facilities, mandating unbundling, and setting regu-
lated access prices and terms of service, in order to control the exercise
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of market power. If there was a policy issue with the exercise of market
power in the downstream market, the response would be regulation,
either of downstream prices or mandated wholesale access at regulated
prices to the input, not antitrust enforcement.*

Why would the owner of an essential facility provide supply to non-
affiliated downstream firms at all? It would if providing supply or access
to unaffiliated downstream firms creates value, i.e., by lowering costs or
increasing quality. That is, relative to zero access to unaffiliated firms,
limited or discriminatory access may increase the profits of the monopo-
list and value for final consumers. In doing so, the monopolist might
discriminate or restrict access to some downstream firms, but it is doing
so not to create, enhance, or maintain its market power but to create
and extract more value from the supply chain it controls because of the
essential facility.

The most obvious cases of when a monopolist upstream would invite
some downstream firms to supply are when they have lower costs or can
provide higher quality. But, the monopolist could limit supply down-
stream or discriminate in the terms of access to internalize competition
and service externalities between downstream firms. Internalizing or
restricting these externalities is intended to align incentives and restrict
dissipation of value. For instance, if there are economies of scale down-
stream, the monopolist will have an incentive to restrict entry to avoid
higher average costs and prices downstream. The monopolist could do
this by either explicitly limiting the number of downstream firms it sup-
plies or by setting an optimal two-part tariff. A two-part tariff involves
both a usage charge per unit of service supplied and a fixed fee. The fixed
fee when set optimally transfers profits from the downstream firms to the
upstream monopolist. It implicitly controls the number of downstream
suppliers: too many suppliers mean that there is too much competition
and insufficient profits to pay the fixed fee. Hence the number of suppli-
ers downstream reacts to the level of the fixed fee and makes sure that the
competition downstream is sufficiently restricted to generate sufficient
quasi-rents. If the downstream firms are differentiated or provide services
that enhance quality, the upstream monopolist will have an incentive to
optimize the range and diversity of products available downstream: it
could easily do so by restricting and discriminating its terms of access.

There is a well-known and accepted distinction that conduct that
is extractive, which more effectively utilizes existing market power
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is acceptable, but conduct that extends market power, conduct that
enhances, maintains, or enhances market power, is the legitimate target
for antitrust enforcement.* That same principle is illustrated here: dis-
crimination or exclusion by an upstream monopolist in the supply of an
input to downstream firms is not conduct that extends market power,
but instead it is extractive and may increase efficiency. It does not create,
enhance, or maintain the monopolists’ upstream market power.

There are two points worth emphasizing. First restrictions on down-
stream competition do not affect the market power of the essential
facility. Hence there is not an antitrust case based on conduct that has
extended the market power of the upstream dominant firm. Second, in
terms of welfare, the relevant comparison is between consumer or total
welfare with some access and some exclusion relative to consumer or
total welfare when the owner of the essential facility monopolizes the
downstream market. That is in assessing the welfare consequences of
conduct that enhances extraction, the use of existing market power, this
is the relevant comparison.

4.2.3 Summary of the Economics of Monopoly Upstream
This section can be summarized as follows:

o Ifafacility is essential, then its owner has monopoly power and it
is dominant, not only upstream but also downstream.

o Conduct that appears to restrict competition in the downstream
market can easily be the exercise of market power upstream. If
it is, then it is not conduct that should be reachable under the
Competition Act. Exclusion downstream is possible because of
market power upstream, but the exclusion downstream might well
enhance efficiency.

« Conduct that restricts access to the essential facility should only
be reachable under the Competition Act if it creates, enhances,
or maintains market power. This has to be the market power of
the dominant upstream supplier in the upstream market defined
around the essential facility. This can either be because the conduct
restricts the competitive discipline of alternatives to the essential
facility upstream (direct substitution) or the competitive disci-
pline of alternatives in the downstream market that do not use the
essential facility (indirect substitution).
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4.3 Regulation vs. Antitrust Enforcement

There is an important distinction between the role that monopoly
power or dominance in the supply of an input (an essential facility) plays
in antitrust enforcement under Section 78 and 79 of the Competition Act
and the role that it plays in regulation. In a regulatory context the policy
choice to regulate involves, as a necessary condition, the establishment of
monopoly power in the downstream market. The issue is then whether
retail rates are regulated, as was done traditionally, or instead access to
some facilities or services of the incumbent mandated with regulated
terms and prices of service.

If the market power downstream is because of control of an essen-
tial facility upstream, then market power downstream might be better
controlled through enabling competition from rival service providers
by mandating access to the essential facility. Hence downstream regula-
tion at retail is replaced by wholesale regulation. The monopoly power
of the incumbent—necessarily attributable to the control of the essen-
tial facility—is controlled by regulating the facility and not the services
that are enabled by access to it. The benefit from providing access is
the entry downstream enabled and its disciplining effect on the market
power in downstream services provided by the vertically integrated firm.
An advantage of mandated access in the wholesale market to control
market power in the downstream market is that providing downstream
competitors with access to the essential input might—and this is a big
might—spur innovation and product diversity downstream, as well as
lead to lower prices. The competition created downstream by mandat-
ing access is the goal of the regulatory intervention and it is enabled by
regulating the upstream market power of the vertically integrated firm.
In the absence of regulation, the upstream market power might not be
reflected in high wholesale prices for the access charged to downstream
rivals but rather in high, unregulated retail prices and no supply of access
to downstream rivals. This is likely to be the case if independent down-
stream providers do not add much value.

In the case of enforcement under the Competition Act, the objec-
tive of the Act is not to regulate the exercise of market power. Instead
its objective is to prevent conduct that creates, enhances, or maintains
market power. Hence from the perspective of the Competition Act, the
importance of denial of service is whether it creates, enhances, or main-
tains market power upstream relative to the but-for world. Unlike in the
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context of regulatory mandated access and unbundling that creates a
market and access is priced at competitive levels, the relevant but-for
is access to the input provided by a monopolist.** The focus of antitrust
enforcement should be on how the refusal to provide access creates,
enhances or maintains the market power of the monopolist upstream,
not whether access reduces its ability to exercise market power.

4.4 Anticompetitive Conduct by the Monopoly
Supplier of an Input Upstream

Anticompetitive conduct by a monopoly supplier of an input must,
therefore, involve conduct that creates, enhances, or maintains its market
power in the relevant upstream market. There are two possible scenarios:

o The conduct reduces the constraint, actual or potential, of other
suppliers in the upstream market. The conduct reduces the extent
of direct substitution by downstream firms.

o The conduct reduces the constraint of other suppliers in the down-
stream market who do not use the essential input in a downstream
market. The conduct reduces the extent of indirect substitution by
downstream consumers and this increases the market power of the
firm in the upstream market.

An upstream monopolist without the threat of entry or actual compe-
tition upstream is unlikely to have an incentive to foreclose access to its
input for market power reasons. First, coherent theories—i.e., explana-
tions that are consistent with profit maximization and that identify market
power creation, enhancement, and/or maintenance to explain conduct
that harms competitors downstream—are scarce. The Chicago School
critique of leveraging based on the single profit theorem must be refuted
or shown to be inapplicable. The single profit theorem states that profits
arise because of the single monopoly, it is upstream, and hence market
power and profits are unlikely to be enhanced by foreclosing competition
downstream. If foreclosure is observed, it is because of efficiency reasons
or to more effectively exploit the market power it has by facilitating price
discrimination, not to extend market power. Second, the few coherent
post-Chicago theories that exist are often not consistent with the facts.

4.4.1 Single Profit Theorem

The single profit result is based on the observation that by appropriate
choice of the wholesale price, the upstream monopolist can ensure the
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price in the competitive market downstream is identical to the price a
vertically integrated monopolist would set, and its profits in the upstream
market equal the profits of the vertically integrated monopolist.* The ver-
tically integrated monopolist can monopolize the downstream market by
refusing to supply the input to the other downstream firms. If its monop-
oly price is P™, then its integrated profit margin will be I=P"—c—d, where
¢ is the unit cost of production upstream and d are the additional costs
downstream to transform a unit of the upstream good into a unit of the
downstream good.”

In the absence of vertical integration, the price in the perfectly com-
petitive downstream market will equal the marginal cost of production
downstream: P°=w+d, where w is the monopolist’s wholesale price. The
unintegrated monopolist can earn the same profit as if it were verti-
cally integrated by setting its wholesale or upstream price such that the
downstream price under competition is the same as it would be if there
were vertical integration. Setting w=P"—d insures that P°=P and yields
the same profits as integration and foreclosure. The assumption of fixed
proportions ensures that sales of the upstream input equal sales of the
downstream good, and hence the quantity demanded will be the same
as the vertically integrated quantity. The upstream monopolist’s profit
margin will also be the same as if it were integrated (I=P"—c—d). The
downstream price, quantity, and the profits of the monopolist are identi-
cal whether the monopolist integrates or not.

If it integrates, it provides the downstream services and incurs cost d
to do so. If there is vertical separation, competitive downstream firms
provide the downstream services for the monopolist at a cost of d. The
monopolist earns the monopoly profit by realizing the monopoly margin
in the wholesale market. Because of fixed proportions and competition
downstream, this margin is simply passed on to final consumers by the
downstream sector. Vertical integration does not increase profits, and a
vertical merger is not required to realize monopoly profits.

Since increased profits and market power are not the reason for the
vertical merger, the argument is that the rationale for the vertical merger
must be based on realizing efficiencies that lead to lower per unit costs or
integration and foreclosure can be a means to implement price discrim-
ination. Lower per unit costs, whether upstream or downstream, lead
to an increase in the monopolist’s profits on its prevailing sales. It can
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further increase its profits by increasing sales. It can only increase sales by
lowering the price to consumers, thereby making them better off as well.

4.4.2 Anticompetitive Conduct by an
Upstream Input Monopolist

Coherent theories of anticompetitive conduct by an upstream input
monopolist are not impossible, just scarce. These theories escape the
Chicago School critique based on the single profit theorem by assuming
that competition is imperfect downstream, i.e., downstream firms have
market power. The coherent theories typically involve integration and
foreclosure by an upstream monopolist downstream to prevent entry by
a rival upstream, thereby preserving market power upstream. At the core
of these theories is the interaction between economies of scale upstream
and denial of demand downstream by integration. The integration and
foreclosure by the incumbent monopolist reduces demand downstream
for a rival by foreclosing customers and, if there are economies of scale,
this can make entry unprofitable for it.*

Even if the result is entry deterrence and maintenance of the foreclos-
ing firm’s upstream monopolist, it might benefit consumers downstream
and increase total welfare. The reason is that with imperfect competition
downstream, there will be double marginalization: in the absence of inte-
gration the upstream monopolist will charge a wholesale price above its
marginal cost and the downstream firms when they exercise their market
power will mark up over their marginal cost, which will include the
upstream monopolist’s mark up. Hence there is double marginalization.
A vertically integrated firm will have lower marginal costs downstream,
since it will transfer the upstream input at marginal cost not marginal
cost plus a mark up: this provides it with an incentive to lower prices
and expand output relative to its unintegrated rivals. The effect of inter-
nalizing double marginalization from integration can make integration
and foreclosure good for consumers or increase total surplus.”” Verti-
cal integration and foreclosure is an example of conduct that can both
create market power (by reducing the competitive constraint of rivals)
and lower costs (improving resource allocation and creating incentives
to lower prices downstream).

5 Errors in Economics: the FCA and Tribunal in TREB

In this section, the interpretation of the abuse provisions in TREB by
the Federal Court of Appeal and the Tribunal (second panel) are assessed
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based on the economic framework of the preceding section. The errors
of economics committed by the FCA and the Tribunal establish the
foundation for the made-in-Canada essential facilities doctrine.

5.1 Control

Since the first abuse of dominance application, NutraSweet, the Tri-
bunal has interpreted control of a class or species of business to mean
market power in a relevant antitrust market.*® In Canada Pipe the Tribu-
nal observed:*

A “class or species of business” has been interpreted by the Tribunal in
abuse of dominance cases to mean the relevant product market. The
expression “Canada or any area thereof” is to be understood as the
geographic market, while “control” has been found to be synonymous
with market power (Canada (Director of Investigation and Research) v.
D&B Companies of Canada Ltd.; Canada (Director of Investigation and
Research) v. Laidlaw Waste Systems Ltd.; Canada (Director of Investigation
and Research) v. NutraSweet Co.; Canada (Director of Investigation and
Research) v. Tele-Direct.

The Commissioner alleged that TREB controlled the downstream
market, residential real estate brokerage, because it (a) controlled the
multiple listing service, including setting the rules for access to the mul-
tiple listing service, and (b) without access to the multiple listing service,
realtors cannot provide residential real estate brokerage.

The FCA endorsed the possibility that the requirement for control
could be satisfied if a supplier of an input could use the terms of access to
affect competition in the downstream market. The sole discussion of this
in the FCA decision is a single paragraph:*

The Commissioner takes the position that a person that is not a competi-
tor in a particular market nevertheless may control that market substan-
tially within the meaning of paragraph 79(1)(a) by, for example, control-
ling a significant input to competitors in the market, or by making rules
that effectively control the business conduct of those competitors. In my
view, the Commissioner’s position reflects an interpretation of paragraph
79(1)(a) that its words can reasonably bear, given the statutory context.

The Tribunal in the TREB Redetermination agreed with the Commis-
sioner that market power includes the power to exclude if excluding
competitors profitably influences prices and goes onto observe that it is
the “exercise of the power to exclude that facilitates a dominant firm’s
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ability to profitably influence the dimensions of competition referred to
in Tervita”*!

The Tribunal correctly observes that the exclusion of competitors is a
necessary condition for classic market power, but conflates the exclusion
of competitors with market power. As discussed above, in an essential
facilities scenario, market power upstream gives the power to exclude
downstream, but it is not market power downstream. Exclusion of com-
petitors is not market power, but it can give rise to the ability to exercise
market power. It can be the case that the exclusion of competitors does
not give rise to classic market power. Hence evidence on exclusion is not
sufficient to conclude that a firm has market power.

This is the case in TREB: the realtors in the downstream market do
not have market power. Indeed, it is hard to imagine a market that more
closely resembles that of textbook competition. There were over 36,000
realtors in Toronto, there was lots of entry and very low entry barriers,
concentration levels by neighbourhood were very low, market shares
were unstable and there was considerable turnover of the market leader.*
The Tribunal agreed:*

[500] The Tribunal acknowledges that individual real estate brokers and
agents in the Relevant Market do not have market power.

[501] The Tribunal also acknowledges that there is a high degree of com-
petition in the Relevant Market, as reflected in considerable ongoing
entry and exit, a significant degree of discounting activity with respect
to net commissions, and a significant level of ongoing technological
and other innovation, including with respect to quality and variety and
through Internet-based data- sharing vehicles.

Given the almost free entry and exit into the downstream market,
realtors and brokers do not earn profits above the competitive level and
the conduct by TREB did not increase the profits of some brokers and
realtors above competitive levels. In asserting that TREB’s conduct “prof-
itably influenced dimensions of competition” in the downstream market,
the Tribunal appears to confuse quasi-rents and Ricardian rents with
above average returns attributable to the exercise of market power.**

Moreover, the Tribunal and Commissioner do not understand that the
power to exclude or affect competition in the downstream market only
exists if the upstream supplier has market power in the upstream market.
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The input supplier can only “control” the downstream market if it has
market power in the supply of the input, otherwise downstream firms
could ignore the rules and restrictions regarding the use of the input.
As usual, buyers can evade the exercise of market power if they can sub-
stitute to alternatives. And, of course, determining whether the input
supplier has market power will require defining an upstream market
where the input supplier is dominant. If it is not, then the facility is not
essential, and the upstream firm cannot affect competition in the down-
stream market.*

The Tribunal’s mistake of conflating market power downstream with
the power to exclude arises because it does not recognize that the power
to exclude arises only if there is market power upstream. Moreover, it is
also not supported by the legal precedents it relies upon. The economic
foundations for defining market power to include the power to exclude
are incorrect and likely so too is its legal foundation.

The Supreme Court in Tervita defines market power as the following:*

Generally, a merger will only be found to meet the “lessen or prevent
substantially” standard where it is “likely to create, maintain or enhance
the ability of the merged entity to exercise market power, unilaterally or
in coordination with other firms” (O. Wakil, The 2014 Annotated Com-
petition Act (2013), at p. 246). Market power is the ability to “profitably
influence price, quality, variety, service, advertising, innovation or other
dimensions of competition” (Canada (Commissioner of Competition) v.
Canadian Waste Services Holdings Inc., 2001 Comp. Trib. 3, 11 C.PR.
(4th) 425, at para. 7, aff'd 2003 FCA 131, 24 C.PR. (4th) 178, leave to
appeal refused, [2004] 1 S.C.R. vii). Or, in other words, market power
is “the ability to maintain prices above the competitive level for a con-
siderable period of time without such action being unprofitable” (Canada
(Director of Investigation and Research) v. Hillsdown Holdings (Canada)
Ltd. (1992), 41 C.P.R. (3d) 289 (Comp. Trib.), at p. 314);

The definition of market power used by the Supreme Court in Tervita
is in the context of defining when a merger will lessen or prevent com-
petition. As the first sentence makes clear the concern is that the merged
entity will be able to exercise market power and a firm has market power,
therefore when it—made clear by the third sentence—can profitably
influence or maintain price above competitive levels or other dimen-
sions of competition away from competitive levels. The Supreme Court is
defining classic market power: the ability to profitably raise prices above
competitive levels.
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This is made clear by the full text of the decisions cited by the Supreme
Court in Tervita. In Hillsdown the full cite is:*’

Market power in the economic sense is the ability to maintain prices
above the competitive level for a considerable period of time without
such action being unprofitable. In a competitive market, prices will tend
towards marginal cost. Market power can be viewed as the ability of a
firm to deviate profitably from marginal cost pricing.

In Waste the full cite identifies the key concern as the ability of the
merged entity to exercise more classic market power post transaction:*

The main issue to be decided by the Tribunal is to determine whether the
acquisition of the Ridge is likely to result in a substantial prevention and/
or lessening of competition, or in other words, whether the merger will
create or enhance market power. Market power is the ability to profitably
influence price, quality, variety, service, advertising, innovation or other
dimensions of competition.

Moreover, the definition used by the Tribunal in Waste is identical to
that from the Merger Enforcement Guidelines (“MEGs”) in force at the
time:*

Market power refers to the ability of firms to profitably influence price,
quality, variety, service, advertising, innovation or other dimensions
of competition in the manner described below. In evaluating whether
the market power of the merging parties is likely to be greater than if the
merger does not proceed, the focus is primarily on the price dimension
of competition.

The MEGs identify that “the manner described below” is either a
unilateral increase in the market power of the merged entity or a coor-
dinated effect:*

A merger can lessen competition in two different ways. The first is where
it is likely to enable the merged entity to unilaterally raise price in any
part of the relevant market. The second is where it is likely to bring about
a price increase as a result of increased scope for interdependent behav-
iour in the market.

This further makes clear that the Tribunal and the Supreme Court are
defining classic market power: an SLC arises when the merged entity has
a greater ability to profitably raise prices above competitive levels.

The FCA in Canada Pipe (Market Power) provides a summary of the
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jurisprudence that had developed at that time on the relationship between
market power and control, i.e., the requirements of Section 79(1)(a).
The FCA made two observations. First that market power, though not
mentioned in Section 79(1)(a), was necessary for control,”! and, second,
citing the FCA in Southam, that market power is classic market power:*

“market power is recognized as the ability to profitably raise prices above
competitive levels without losing a significant portion of business to rival
firms or firms that may become rivals as a result of the price increase”

The result of the FCA’s cursory analysis and the Tribunal’s mistake in
the TREB Redetermination is economic mischief. Instead of substantial
and durable market power in a well-defined antitrust market, control
now also encompasses a monopoly supplier of an input in an upstream
firm if it uses the price and terms of supply to limit competition in the
downstream market. If it uses the terms of supply to limit or set the rules
of competition downstream, the input supplier is deemed to have market
power in the downstream market, when its ability to do so arises because it
has market power upstream. The Tribunal will find that monopoly power
upstream means dominance downstream since any exercise of monopoly
power will “limit” competition downstream.*® The FCA and the Tribunal
fall into the trap of mistaking the effect of an exercise of market power
upstream for market power in the downstream market.

5.2 Practice of Anticompetitive Acts
5.2.1 The Canada Pipe Rule

The ruling interpretation of 79(1)(b) was established by the Federal
Court of Appeal in Canada Pipe (SLC). The so-called Canada Pipe rule
defines anticompetitive conduct as conduct that has “an intended preda-
tory, exclusionary, or disciplinary negative effect on a competitor.”** The
Canada Pipe rule requires conduct that (i) is exclusionary, predatory, or
disciplinary and (ii) against a competitor.

The Federal Court of Appeal in FCA 2014 rejected the Canada Pipe
rule that an anticompetitive practice required conduct that was exclu-
sionary, predatory, or disciplinary against a competitor on two grounds:

o Competitor does not necessarily mean a competitor of the domi-
nant firm, defined as the target of the Commissioner’s application.>

o Section 78(1)(f) is an example of an anticompetitive practice that
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is “not necessarily taken by a person against that person’s own
competitor”*® Section 78 lists a non-exhaustive list of examples
of anticompetitive acts. Section 78(1)(f) includes “buying up of
products to prevent the erosion of existing price levels” in the list
of anticompetitive acts. The presence of Section 78(1)(f) provides
the latitude to conclude that the intention of Parliament was not
to limit the application of Section 79 to actions taken by a domi-
nant firm against its competitors.” Such an interpretation, that the
action has to be directed against a competitor, would be “mani-
festly wrong” due to “flawed reasoning”®

The second prong of the FCAs rationale suggests the first part of
the Canada Pipe rule is also in doubt. Just like the FCA’s finding that
Section 78(1)(f) is not necessarily directed at a competitor, and indeed
perhaps more so, Section 78(1)(f) is also not necessarily disciplinary,
exclusionary, or predatory.

Section 78(1)(f) is exclusionary if the conduct involves overbuying of an
input to raise the costs of a rival.” But it might involve buying up the output
of competitors, its most straightforward interpretation.®® A dominant
firm might find it profitable to purchase the product of its rivals to prevent
price erosion if by doing so it reduced the competitive constraint of those
rivals on its ability to exercise market power. In such circumstances, its
competitors willlikely benefit from higher pricesasaresult of this conduct.

It is not so apparent therefore, that Section 78(1)(f) undermines the
competitor portion of the Canada Pipe rule. If the overbuying is in an
input market and raises the cost of a rival, there is clearly a competitor
that is (partially) excluded. If the overbuying is in the output market, it
must be from, or involve, a competitor or it does not benefit the domi-
nant firm. Indeed, to the extent the dominant firm buys some or all of
the output of its competitor, the competitor is partially or fully excluded
from the market but it is not harmed.

Section 78(1)(f), does, however, serve as sufficient grounds for reject-
ing the “exclusionary, predatory, or disciplinary” part of the Canada
Pipe rule, at least if exclusionary means that the competitor is harmed.
Overbuying in the downstream market can benefit rivals, i.e., result in a
higher price and profits, even though it reduces their competitive con-
straint on the dominant firm.

The reason that a dominant firm would engage in any of the conduct
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listed in Section 78 is not because the harm is “experienced by a
competitor”. Instead what is relevant is that for all of the eight acts where
there is a predatory, exclusionary, or disciplinary object or purpose, the
intent is to reduce the ability of competitors to constrain the exercise
market power by the dominant firm. Within the logic of the abuse of
dominance provisions, the conduct that is to be deterred is conduct that
creates, maintains, or enhances the market power of the dominant firm
by reducing the ability and willingness of its customers to substitute,
where this effect arises from reducing the ability of competitors to
expand output or by reducing the quality or attractiveness of competitors’
products. All of the acts listed have the feature that they involve reducing
the ability of consumers of the dominant firm to substitute to competitors
by preventing or impending the ability of competitors to expand or
eliminating them from the market. From this perspective it is not that
the common purpose has a negative effect on a competitor per se that is
important, but that it has a negative effect on the ability of a competitor
to constrain the market power of the dominant firm by removing their
output from the market.

In this context Section 78(1)(f), “buying up of products to prevent the
erosion of existing price levels”, has exactly the same effect. A dominant
firm would only purchase the product of its rivals to prevent price erosion
if by doing so it reduced the competitive constraint of those rivals on its
ability to exercise market power. Buying up product in the downstream
market—by buying it from suppliers who are competitors (to it or an
affiliated/related firm)—so that the price does not fall in the downstream
market prevents consumers from benefiting from competition, i.e., pre-
vents competitors from competing. By taking the output of its rivals oft
the market, it is able to reduce the ability of its customers to substitute to
alternatives when it exercises market power and raises its price. This will
be profitable if the value of the purchases is less than the gain in profits
from being able to raise prices. In this sense, the conduct in 78(1)(f) is
similar to a merger: it involves eliminating the competitive constraint
of the dominant firm’s competitors. Instead of buying the firm, i.e., the
capability to product output, as in a merger, the dominant firm instead
buys its rival’s output.

Without an effect on competition between firms there cannot be an
effect on competition. Without an effect on competitors of the dominant
firm or related affiliates there is not an anticompetitive incentive for the
dominant firm to engage in the conduct. So, the conduct or act must
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negatively affect the incentives or ability of a firm that competes with the
dominant firm or a related entity. This means that the FCA’ first ground
for excluding the competitor requirement discussed above is economi-
cally illiterate, the conduct must affect a competitor of the dominant
firm or a related firm. Anticompetitive conduct must ultimately benefit
the dominant firm (or related firms) from increasing market power and
monopoly profits or its purpose is not anticompetitive.

This interpretation would incorporate conduct that softens price com-
petition between rivals.®! Conduct that softens price competition does so
by making demand more inelastic and to do so it must reduce the ability
of consumers to substitute. For instance, the expansion in sales from a
price reduction may be much less when there are best price clauses, since
the effect is to reduce the price of all suppliers. A common price decrease
will not be met with the same expansion in volume if it is matched by
all suppliers. As a result demand for all firms will be less elastic with best
price clauses.

5.2.2 Legitimate Business Justifications

The Tribunal in the TREB Redetermination followed the jurisprudence
developed by the Federal Court of Appeal in Canada Pipe and FCA 2014.
In the Tribunal’s view the legal requirement is that the conduct’s purpose
must be exclusionary, predatory, or disciplinary on a competitor.®*
Following FCA 2014, the conduct need not be against a competitor of the
party engaged in the conduct, but the party engaging in the conduct must
have a plausible interest in competition in the market where its conduct
negatively affects a competitor because it is exclusionary, predatory, or
disciplinary.® The purpose or intent of the conduct can be established by
reference to evidence of subjective intent or from the reasonably foreseen
effects of the conduct.®*

The FCA in Canada Pipe determined that in assessing the purpose of
conduct, the Tribunal is to consider whether it has a legitimate business
justification. Indications, whether subjective or based on the effects
of the conduct, that it has a legitimate business justification are to be
weighed against the evidence suggesting the motivation for the conduct
was predatory, exclusionary, or disciplinary. A legitimate business
justification “essentially provides an alternative explanation as to why
the impugned act was performed, which in the right circumstances
might be sufficient to counterbalance the evidence of negative effects on
competitors or subjective intent in this vein.”®
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The Tribunal in TREB Redetermination summarized its view of how it
was to determine whether conduct was anticompetitive:*

In conducting this balancing exercise, the Tribunal will endeavour to
ascertain whether, on a balance of probabilities, the actual or reasonably
foreseeable anti-competitive effects are disproportionate to the efficiency
or pro-competitive rationales identified by the respondent; or whether
sufficiently cogent evidence demonstrates that the respondent was
motivated more by subjective anti-competitive intent than by efficiency
or pro-competitive considerations. In other words, even where there is
some evidence of subjective anti-competitive intent on the part of the
respondent, such evidence must convincingly demonstrate that the over-
riding purpose of the conduct was anti-competitive in nature. If there is
evidence of both subjective intent and actual or reasonably foreseeable
anti-competitive effects, the test is whether the evidence is sufficiently
clear and convincing to demonstrate that such subjective motivations
and reasonably foreseeable effects (which are deemed to have been
intended), taken together, outweigh any efficiencies or other pro-com-
petitive rationale intended to be achieved by the respondent. In assessing
whether this is so, the Tribunal will assess whether the subjective and
deemed motivations were more important to the respondent than the
desire to achieve efficiencies or to pursue other pro-competition goals.

The FCA, with some considerable clarification by the Tribunal in the
TREB Redetermination, defined a legitimate business justification to be
“a credible efficiency or pro-competitive rationale”* This means that the
conduct must lead to efficiencies or other advantages for the firm that
enable it to more effectively “compete on the merits”*® Both the FCA and
the Tribunal, however, require that the business justification be indepen-
dent of the anticompetitive effect of the practice.®

As has been remarked in the United States by Judge Posner, the focus
on intent is very unfortunate in and of itself:"°

The importance of intent in such fields as tort and criminal law makes
it natural to suppose statutory tort. But here is an insoluble ambiguity
about anticompetitive intent that is not encountered in the ordinary tort
case ... If firm A through lower prices or a better or more dependable
product succeeds in driving competitor B out of business, society is better
off, unlike the case where A and B are individuals and A Kills B for B’s
money. In both cases the ‘aggressor’ seeks to transfer his victim’s wealth
to himself, but in the first case we applaud the result because society
as a whole benefits from the competitive process. That Western Union
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wanted to ‘flush those turkeys’ tells us nothing about the lawfulness of
its conduct.

But perhaps more important is the view that the business justifica-
tion must be independent of the anticompetitive effect and therefore in
instances where the conduct both has an efficiency enhancing effect and
an anticompetitive effect, the business justification is not relevant for
determining whether the intent was anticompetitive. While there is an
inherent problem of balancing two competing explanations underlying
intent to determine which dominates, there is an even more significant
problem that renders this balancing of intent impossible and harmful
when the same conduct has both effects, i.e., it enhances a firm’s effi-
ciency and it reduces the competitive constraint of rivals.

The problem created in the context of an upstream facility for which
access is “essential” for competition downstream is that exclusion of
others from the asset protects the flow of quasi-rents that justifies the
investment in the asset. Firm investment in the real world often involves
expenditures on capital that is specific in terms of where it can be used
and what it can produce. This specificity gives rise to sunk costs, i.e., the
opportunity cost of the investment is much less than its historic cost. The
difference between unrecovered historic cost and the salvage value of
the asset, its value in its next best alternative use, is the sunk cost of the
investment. These sunk costs are recovered, if at all, from using the asset
in its specific use. Using the asset in its specialized use generates quasi-
rents, the difference between revenues and avoidable costs. For the firm
to break even, including earning a competitive rate of return on its invest-
ment, the quasi-rents earned will have to equal its sunk expenditures.

Mandated access, to the extent it leads to lower prices from more
competitors, will reduce quasi-rents. An expected reduction in quasi-
rents will reduce the expected returns from the investment. This would
be expected to reduce the incentives to invest in a facility that might
be deemed ex post essential. And for facilities that already exist, man-
dating access that has the effect of reducing quasi-rents to incumbents
is regulatory hold up: it is a change in policy that makes sunk invest-
ments unrecoverable. Developing a reputation for changing the rules
after investment is sunk will make firms wary to invest, resulting in both
higher rates of return and limits on investment.

The relationship between private property rights—which typically
include the right to exclude others—and incentives for investment is
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both well understood and obvious. It may be the case that others could
benefit from accessing a firm’s assets. But there must be a very high hurdle
for efficient competition policy to mandate access to the assets of either
an individual or a group of individuals. The essence of competition is
investment in production of a good or service that is valued higher or
has lower cost than competitors. The expectation of sales provides the
incentive for the investment and implicit in the expectation of sales is
providing at least some consumers a better option than their next best
alternative. Competition is driven by the investment incentives created
by offering consumers a cheaper, better mousetrap. Mandating sharing
of the mousetrap is, as Judge Hand observed years ago, akin to urging a
firm to win the race, but then penalizing them when they do.”!

The exclusion of others from accessing the assets and facilities of a
firm is intended to exclude them and to maximize the benefits from the
investment. The Tribunal’s approach in TREB Redetermination suggests
that exclusion of others from using an asset will be deemed an anticom-
petitive act, just because it is intended and has the effect of exclusion,
regardless of its efficiency benefits. Indeed, the Tribunal used the evidence
that some brokers were concerned about an increase in competition
from entry by full information VOWSs and the effect on commissions to
justify the TREB VOW policy as evidence that it was intended to be anti-
competitive.”” Exclusion to protect quasi-rents and exclusion to protect
monopoly rents from market power should not be treated the same.

There may be other efficiency rationales besides protecting the returns
to investment of the upstream firm that may underlie restrictions
imposed by it on downstream competition. As discussed above, these
may involve internalizing externalities, avoiding rent dissipation, and
providing incentives for downstream firms to make investments.

Not only does the framework developed by the FCA and the Tribu-
nal for assessing whether conduct is anticompetitive or not prohibit
an objective balancing of the effects of the conduct on resource alloca-
tion, which is especially problematic when the conduct both relaxes the
competitive constraint of rivals and benefits consumers or realizes effi-
ciencies, it does not even recognize that the exclusion may not have any
effect on market power.

The Tribunal and the FCA have held that information regarding the
exercise of market power cannot be used to assess whether conduct is
anticompetitive. For instance, the FCA in Canada Pipe (SLC) was critical
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of the Tribunal in Canada Pipe for looking for a link between the conduct
and a decrease in competition.” The Tribunal in TREB Redetermination
summarizes this as follows:”*

To the extent that past pronouncements of the Tribunal may have sug-
gested that it is necessary for an adverse impact on competition be dem-
onstrated before it can be concluded that impugned conduct is anti-com-
petitive within the meaning of paragraph 79(1)(b), (e.g., Canada Pipe
CT at para 171; Nielsen at p. 257; Laidlaw at p. 333), they should be
disregarded.

This refusal to look at the ultimate effect of the conduct on competition
leads toincorrect categorizations of conduct and decision errors. The most
obvious error occurs in TREB. The consensus of the evidence (shared by
the Tribunal) is that there is no exercise of market power downstream by
realtors either with, or without, the restrictions on the confidential data.
Thus, there is no way that the restrictions on the confidential price data
should be deemed an anticompetitive practice. Without market power
downstream, there is no way that those restrictions can relax the com-
petitive discipline on brokers, creating, maintaining, or enhancing their
market power. In the absence of market power downstream, the rational
for the exclusion must be efficiency enhancing: it cannot be anticom-
petitive. And the efficiency rationale in TREB, as in any, essential facility
case included the preservation of incentives for investment by protecting
quasi-rents and preventing free riding by competitors.

5.3 Substantial Lessening or
Prevention of Competition

The Tribunal in the TREB Redetermination and the Commissioner have
eviscerated Section 79(1)(c) by adopting a new definition of an SLC. Tra-
ditionally an SLC was assessed by observing the effect of the conduct on
market power. Was market power enhanced, created, or maintained by
the conduct? And the effect had to be substantial. The Commissioner’s
burden was to show a link from the anticompetitive practice to an effect
on the market. In TREB Redetermination the Commissioner and the Tri-
bunal look from an effect possible from an increase in market power to
presume such an increase. They thus ignore that there might be other
reasons for the assessed effects they rely upon to find an SLC.

The logic of the Tribunal in the TREB Redetermination is to (i) observe
exclusion; (ii) conclude that by definition there must be a decrease in
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product diversity and innovation; and therefore (iii) that there must be
a SLC.

But this is wrong on the face of it since the Tribunal agrees that there
is no market power in the downstream market either before or after the
conduct. Instead the exclusion is based on efficiency rationales and the
negative effects they believe they find on the market are attributable
not to an increase in market power, but are the results of the exercise
of market power upstream. Exclusion downstream is possible because
of market power upstream, arises because of its exercise, and enhances
efficiency. There is nothing untoward with TREB acting to protect the
investments of its members by preventing the dissipation of quasi-rents
from lower prices enabled by competitors accessing the investments
made by its members.

5.3.1 Pre-TREB Jurisprudence on SLC

The requirement for an effect on competition of the anticompetitive
conduct requires that the effect on the conduct of rivals translate into an
effect on market power. The Competition Bureau recognizes this in their
discussion of what constitutes a substantial lessening of competition in
its Abuse of Dominance Guidelines:”

Generally speaking, a substantial lessening or prevention of competition
creates, preserves, or enhances market power. A firm can create, preserve,
or enhance market power by erecting or strengthening barriers to expan-
sion or entry, thus inhibiting competitors or potential competitors from
challenging the market power of that firm. In examining anti-competi-
tive acts and their effects on entry barriers, the Bureau focuses its analysis
on determining the state of competition in the market in the absence
of these acts. If, for example, it can be demonstrated that, but for the
anti-competitive acts, an effective competitor or group of competitors
would likely emerge within a reasonable period of time to challenge the
market power of the firm(s), the Bureau will conclude that the acts in
question result in a substantial lessening or prevention of competition.

The FCA in Canada Pipe confirmed the relationship between the
requirements for an SLC or SPC and an effect on market power, noting
the Tribunal’s findings in NutraSweet:”s

“The factors to be considered in deciding whether competition has been
or is likely to be substantially lessened are similar to those that were
discussed in concluding that NSC [NutraSweet Co.] has market power
[that is, market share and entry barriers]. In essence, the question to be
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decided is whether the anti-competitive acts engaged in by NSC preserve
or add to NSC’s market power”

And, in Nielsen:”

“The central issue to be decided in determining whether the Director has
satisfied this third element [of subsection 79(1)] is the effect of the exclu-
sives with retailers and the long-term contracts with customers on the
conditions of entry into the market. Or, to paraphrase the words of the
Tribunal in NutraSweet, in essence, the question to be decided is whether
the anti-competitive acts engaged in by Nielsen [D & B] preserve or add
to Nielsen’s market power.

The FCA in Canada Pipe confirmed the assessment of the meaning of
Section 79(1)(c) in the academic literature and its assessment is consis-
tent with the economic discussion supra.”

The focus of the Commissioner’s appeal in Canada Pipe was the Tribu-
nal’s finding that there could not be a substantial lessening of competition
during the time period of the alleged anticompetitive practice (the Stock-
ing Distributor Program (SDP)) because despite the practice there was
evidence of competitive pricing due to increases in the extent of imports
and entry.”” The FCA overturned the Tribunal on the basis that it had
not done a “but-for analysis”. Under a but-for analysis the Tribunal must
compare the extent of market power given the practice against the extent
of market power in a counter factual that assumes away the practice. In
the words of the FCA:*

In summary, the Tribunal should have turned its mind to the question of
whether, in each of the relevant markets, competitiveness was substantially
lessened in the presence of the SDB, as compared to the likely state of
competition in the absence of this practice. In other words, the Tribunal
should have considered whether, without the SDP, the relevant product
market would be substantially more competitive. Proper examination
of this question might include the following considerations: whether
entry or expansion might be substantially faster, more frequent or more
significant without the SDP; whether switching between products and
suppliers might be substantially more frequent; whether prices might
be substantially lower; and whether the quality of products might be
substantially greater. In this regard, identification of the occurrence of
entry, or reference to evidence of competition subsisting in the presence
of the impugned practice, is insufficient. I conclude therefore that the
Tribunal erred inlaw in its analysis, for the purposes of paragraph 79(1)(c),
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as to whether the SDP has had, is having or is likely to have the effect of
preventing or lessening competition substantially in the relevant markets.

The lower prices and greater quality in the but-for world indicate
an SLC only if the higher prices and lower quality are the result of an
increase in market power relative to the but-for world. That is, they, as
well as the other considerations mentioned, are relevant only because
they may be indirect signals of an increase, maintenance, or enhance-
ment of market power. This is the import of the but-for test, highlighted
in the first sentence: how has competitiveness changed relative to the but
for? Competitiveness or the state of competition is not measured by service
levels or the level of prices. Instead the state of competition is measured by
market power. In this regard, an SLC or SPC is based on an increase in
the difference between the levels of these indicators and their competi-
tive level, not from a change in their competitive level.

The logic of Section 79 is that under 79(1)(b) a dominant firm engages
in a practice of anticompetitive acts that reduces the ability of rivals to
discipline the dominant firm’s ability to exercise market power; 79(1)(c)
is a check to make sure that the effect matters in the market. Hence the
Bureau’s traditional focus on barriers to entry and expansion. But it is
only if these barriers to expansion and entry have an effect on the market
that there will be an SPC or SLC. This is reflected in changes to prices and
qualities relative to their competitive level. If the competitive level does
not change, then it is possible to just to ask what happens to the prices
and qualities and infer this is caused by a change in market power.

But the conduct could change both prices and non-price outcomes
without affecting market power. Conduct can result in higher prices or
a reduction in non-price competition without first creating, enhancing,
or maintaining market power. As discussed above prices could be higher
and product diversity and innovation lower not because the conduct is
anticompetitive but because it is the exercise of market power upstream
and competitors downstream are excluded for efficiency reasons.
The inference from higher prices or reduced innovation and product
diversity to anticompetitive behavior can therefore easily result in a
false positive: a finding of an SLC or SPC under this approach does not
require the creation, enhancement, or maintenance of market power
either upstream or downstream. In particular higher prices downstream
or a reduction in innovation and product diversity downstream can
occur without a change in market power or competition upstream and
even if there is no market power downstream by actual suppliers in the
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downstream market. This is the error made by the Tribunal in the TREB
Redetermination.

5.3.2 Tribunal Assessment of SLC in
TREB Redetermination

The Tribunal started well in its TREB Redetermination deliberations.
It observes that the requirement for liability is a materially greater exer-
cise of market power as a result of the conduct.®! But then the Tribunal
falls into the trap discussed above and makes the fundamental error of
inferring an effect on market power by looking at the outcome in the
downstream market from the conduct:*

When assessing whether competition with respect to prices has been, is
or is likely to be prevented or lessened substantially, the test applied by
the Tribunal is to determine whether prices were, are or likely would be,
materially higher than in the absence of the impugned practice. With
respect to non-price dimensions of competition, such as quality, variety,
service, advertising or innovation, the test applied is to determine whether
the level of one or more of those dimensions of competition was, is or
likely would be materially lower than in the absence of the impugned
practice (Tervita at para 80; CCS at paras 123-125 and 376-377).

The reference to the Supreme Court is not supportive of the Tribunal’s
position that it can rely on whether the level of one or more dimension of
competition has been lowered. The referenced paragraph and the begin-
ning of the next discuss using a “but for analysis” to assess the effect of
the conduct, in Tervita a merger, on market power:*

[80] The Tribunal’s analytical framework and conclusion that the merger
will likely substantially prevent competition are, in my view, correct. The
Tribunal correctly applied the analytical framework set out above. It used
a forward-looking “but for” analysis to determine whether the merger
was likely to substantially prevent competition. The Tribunal identified
the acquired party, the Vendors, as the focus of the analysis. The Tribunal
then assessed whether, but for the merger, the Vendors would have likely
entered the relevant product market in a manner sufficient to compete
with Tervita.

[81] The Tribunal concluded that the merger “is more likely than not
to maintain the ability of [Tervita] to exercise materially greater market
power than in the absence of the [m]erger, and that the [m]erger is likely
to prevent competition substantially” (para. 229(iv)).

Similarly, the Tribunal’s approach in the same matter also clearly
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identifies that the effect on price must be a result of an increase in market
power from the merger:*

[377] Accordingly, the degree of market power used in assessing whether
competition is likely to be prevented or lessened substantially must be
recalibrated downwards. That recalibrated degree of market power is a
level of market power required to maintain prices materially higher, or
to depress one or more forms of non-price competition to a level that is
materially lower, than they likely would be in the absence of the merger.

The Tribunal in discussing the “but for approach” correctly observes
that it is required to compare the “state of competition” with and without
the conduct.® But it again immediately confuses evidence on the level of
prices and non-price competition with that state of competition, i.e., the
level of market power:*

That is to say, the Tribunal compares, on the one hand, the level of com-
petition that exists, or would likely exist, after the implementation of the
impugned practice, and on the other hand, the level of competition that
likely would have existed “but for” the impugned practice. As stated in
the preceding section of these reasons, the test contemplated by this para-
graph is whether the difference between those two levels of competition
is, was, or would likely be, substantial; and this test is met when the price
of the relevant product is likely to be materially higher, or the level of one
or more significant dimensions of non-price competition is likely to be
materially lower, than in the absence of the impugned practice.

The Tribunal does appear to recognize the link between market power
and an SPC. In particular, its test in the TREB Redetermination focuses
on the effect of exclusion from the confidential data (the essential facility
in this matter) on market power in the downstream market (real estate
brokerage):

[475] Where the respondent is a trade association, the Tribunal will con-
sider whether the impugned practice is likely to facilitate the exercise
of new or increased market power by some or all of the members of
the association, or to preserve their market power, relative to the situa-
tion that would likely have prevailed in the absence of the respondent’s
impugned practice. Where the Tribunal determines that this is not likely
to be the case, it generally will conclude that competition is not likely to
be prevented or lessened at all, let alone substantially.

The Tribunal, moreover, “acknowledges that individual real estate
brokers and agents in the Relevant Market [residential real estate broker-
age do not have market power”® That should have been enough to deny
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the application, since if the downstream firms do not have market power,
there cannot be any increase in market power, and without an increase in
market power there cannot be an SLC or SPC.%

Instead the Tribunal insists that if the conduct by TREB, on behalf
of its members, has prevented “a material increase in quality, variety or
innovation, or a material reduction in price,” it has prevented “a material
reduction in one’s market power”, i.e., there is an SPC.* The Tribunal
found that denial of the confidential information resulted in an SPC pre-
cisely because of the negative effects on quality, variety, and innovation.”

The Tribunal implicitly acknowledges the inconsistency of deter-
mining that TREB has acted on behalf of its members to preserve their
market power in the downstream market even though they do not have
any. For instance, in the TREB Redetermination, the Tribunal states:

o “When a group of rivals, whether through their trade association or
otherwise, insulates itself from increased competition, they are in
essence exercising a cognizable form or market power”**

o “the Tribunal is satisfied that TREB has exercised, and continues to
exercise, such market power on behalf of its Members who sought to

be insulated from innovative forms of competition.”**

o “However, to the extent that the VOW Restrictions insulate TREB’s
Members from increased competition from new entrants and from
Members who would like to provide additional service offerings
through their existing VOWs, or through new VOWs, those restric-
tions are maintaining what is in essence the collective market power
that TREB’s Members are able to exercise through their control of
TREB and its rule-making functions. This collective market power is
manifested in the form of materially less brokerage service offerings,
innovation, quality and variety than would exist “but for” the VOW
Restrictions”®

The Tribunal in its justifications is actually acknowledging that the

SPC it has found is not because there is an increase in market power

downstream, but instead the effects on competition in the downstream

market arise from the exercise of market power by TREB in the upstream
market, the supply of the confidential price data.

The effect of raising the cost of provision of full information VOWs
in the downstream market (if any) is simply the result of the exercise
of market power by TREB in the relevant market that contains the
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confidential price information. The exercise of market power (if any)
could result in a reduction in competitive supply in the downstream
market, with higher prices and lower quality in the competitive down-
stream equilibrium. But this is not conduct that creates, enhances, or
maintains market power in the upstream market or the downstream
market. Hence there cannot be a substantial lessening or prevention of
competition even if TREB has market power, exercises it and it materi-
ally affects the costs of full information VOWs.

The Tribunal started by looking for an increase in market power:
unfortunately in the case of denial of access to an essential facility for a
well-founded case it should have been looking for an increase, mainte-
nance, or creation of market power in the market in which the essential
facility provides services, i.e., the upstream input market. When the
downstream market, with and without mandated access to the essential
facility downstream is competitive, as in TREB, finding an increase in
market power in the downstream market is going to be an illusion.

5.3.3 Efficiencies and Denial of Access
to the Confidential Data

The Tribunal agreed with the evidence that there is no market power
in the downstream market either before, or after, the conduct. The ques-
tion then arises as to why TREB would restrict the use of the confidential
data. The typical Chicago School answer would be in this case that there
must be an efficiency rationale for the restrictions on the use of the data.
Of course the efficiency restrictions can only have an effect if TREB has
market power in the confidential data: without market power the down-
stream firms could ignore the restrictions by substituting to substitute
data provided by other suppliers. But the important point is that the
restrictions are not anticompetitive: the exclusion by TREB is part and
parcel of realizing efficiencies.

The negative effects the Tribunal found in the downstream market are
attributable not to an increase in market power, but are the results of the
exercise of market power upstream that are joint with realizing efficien-
cies. In the case of TREB’s restrictions on the confidential price data, the
exclusion is based on promoting investment and protecting quasi-rents,
lowering costs of the MLS, and promoting trade and liquidity.**

Real estate agents make a number of investments. These include
investments in building up their reputation, acquiring and valuing
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listings, and developing and operating the multiple listing service
(MLS). In particular agents incur costs in acquiring listings and valuing
properties. These investments create de facto property rights in listings,
which include the confidential price data. The agents then contribute
those listing to the MLS database.

Mandating access to the confidential price data, under the theory of the
Commissioner and the belief of the Tribunal, will result in full informa-
tion VOWSs that will have a significant impact on the revenues of existing
agents. Existing agents will see decrease in prices and their sales. Thus
the full information VOWSs will benefit from the investments in listings
at the expense of existing agents. That is free riding.

Moreover the agents have made their investments in the context of
TREB’s Rules, without considering that revenues would be reduced by
facilitating movement to a more competitive equilibrium by enabling
brokerages with full information VOWSs. Free-entry by agents means
that the marginal entrant expected zero economic profits. If revenues
are reduced by providing access to VOWs with display and search of
all MLS information then existing agents are held up and suffer finan-
cial losses to competitors that require their cooperation and access to
their inputs. This is not the normal dynamics of a competitive market.
In competitive markets firms do not have to share inputs in which they
have property rights with competitors even if the result is lower prices.
The transfer of revenues to brokerages with full information VOWs and
consumers by mandating access is regulatory holdup—expropriation
of sunk investments by changing the framework. The risk of holdup, as
discussed above, both reduces the extent of investment and raises the
required rate of return.

The MLS is a two-sided platform: more participants on one side benefit
participants on the other side, i.e., the more buyers, the more attractive for
sellers to participate and vice versa. Restrictions that promote liquidity on
the MLS may be pro-competitive if they limit negative effects that reduce
participation by buyers or sellers. Listing of the confidential price data
might give rise to privacy concerns, strategic interference and bargain-
ing advantages, and create a mix of price and non-price competition that
reduces the pool ofbuyersand sellers. The concern with thelatter is that full
information VOWS might encourage price competition for inframarginal
participants instead of non-price competition for marginal participants.

Mandating equal access transforms the MLS into a non-discriminating
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joint venture. Non-discriminating joint ventures are fragile: they have to
reconcile opposing interests between different groups. If they are unable
to do so, then they may splinter and larger firms could go it alone, with
the result that there is competition between competing pools of listings
and the efficiency advantage of a single MLS are lost.

Information can be copied at low cost, use of it is non rivalrous and
hard to monitor, and there are incentives to use the confidential price
data for commercial purposes. In these circumstances TREB has an
incentive to limit distribution of the confidential price data. If access is
required for the public instead of the 35,000 agents, then searching will
be provided by TREB not on mirrored servers and will be costly.

The extensive theoretical discussion of efficiencies is not matched by
the same degree of supporting factual evidence. This is because many of
the costs associated with mandated access are not observable without
mandated access and a large effect on the market for residential bro-
kerage from full information VOWS. In Toronto there has not been
mandated access to the confidential information, the available evidence
suggested a limited impact, a limited impact borne out by the experience
in the U.S. The U.S. experience shows the irrelevancy of VOWS and the
importance of search portals such as Zillow.

6 A Made-in-Canada Essential Facilities Doctrine
6.1 1s TREB an Essential Facilities Case?

The Tribunal in TREB Redetermination held that this was not an
essential facilities case, since realtors that would like to offer full
information VOW services still had access to the confidential price data,
just not in the VOW data feed and there were restrictions regarding what
they could do with the data.”> Hence the Tribunal found that “this is not a
case in which an upstream input supplier is denying customers access to
an input.”® The irony is that the Tribunal determined that TREB’s VOW
policy resulted in a substantial prevention of competition because it
reduced the extent of innovation and product diversity. This must mean
that it was the Tribunal’s view that the existing access to the confidential
data was not a good substitute for including the confidential data in the
VOW feed and relaxing the rules on how brokers would manipulate and
display that data. That is, precisely because the two inputs, data under
the TREB VOW policy and data not subject to the TREB VOW policy,
are not sufficiently good substitutes, that data not subject to the TREB
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VOW policy is required to allow for a different downstream product, full
information VOWSs. The existing input that was available for which there
was access did not allow for downstream brokers to offer full information
VOW products, i.e., without access to the confidential price data full
information VOWS are foreclosed from the downstream market.”

The Tribunal cannot have it both ways: there is a glaring logical incon-
sistency between finding that restricting access to the confidential price
data results in a substantial prevention of competition because it makes
it impossible for the product—full information VOWS—to be offered
downstream and a finding that this is not a case about denying down-
stream firms access to an input. The prevention of competition in the
Tribunal’s view arises from the inability of full information VOWS to
enter because they do not have access to an input, the confidential price
data without restrictions.”

6.2 Mapping the TREB Redetermination into a
Made-in-Canada Essential Facilities Doctrine

The made-in-Canada essential facilities doctrine created by the FCA
and the Tribunal in TREB maps the following into an abuse of dominance:

o The Commissioner must establish that a firm supplies an input that
is necessary for production in a downstream market. This involves
establishing that the firm is dominant in the input market, i.e., an
upstream monopolist. Hence upstream monopolists will be found
to control downstream markets that use their input.

o Ifthe upstream monopolist discriminates in the supply of an input
or excludes some downstream firms from supply, it will be found
to have engaged in a practice of anticompetitive conduct. By the
nature of its conduct, exclusion, the intent is to harm downstream
rivals and prevent them from using the input and competing
downstream, or in the case of discrimination it is to limit their
ability to compete. Consideration of the effect of the exclusion
or discrimination on consumer welfare or resource allocation is
irrelevant.

o If the result of the exclusion or discrimination of downstream
rivals is a marked increase in prices; a marked reduction in product
quality and diversity; or a marked reduction in innovation in the
downstream market there is an SLC. The Tribunal will likely have
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a high prior that the effect of exclusion will be these effects if the
exclusion is “widespread”.

o The remedy is an order requiring non-discriminatory access.
6.3 YVRis the Unfortunate Legacy of TREB

The Commissioner’s application against the Vancouver Airport
Authority provides evidence of the existence of the made-in-Canada
essential facilities doctrine and the unfortunate perversion of the abuse
of dominance provisions by the FCA and the Tribunal in the TREB Rede-
termination. Presently YVR restricts the choice of airlines to only two
suppliers of catering and galley services. The Commissioner has applied
for an order from the Tribunal requiring that YVR provide open access
to airplanes for other suppliers of catering and galley services.

The Commissioner’s case can be briefly summarized as follows:*”

e YVR is a monopoly supplier of airside access and hence it has
control of the downstream market (catering and galley handling).

¢ YVR has denied access to entrants.

o There is likely an SLC since the conduct has reduced competition
in the downstream market (catering and galley handling) because
competitors have been excluded.

o The Commissioner is requesting an order as remedy that YVR
provide non-discriminatory access.

The YVR case demonstrates that the concerns over the errors made by
the FCA and the Tribunal in the TREB Redetermination have opened the
door for further applications by the Commissioner which fundamen-
tally are incompatible with the economic foundations of the abuse of
dominance in the Competition Act and, more importantly, the welfare of
Canadians and efficient resource allocation.

The effect of the exclusion on downstream competition, in catering
and galley handling, is irrelevant: the focus of an abuse case should be on
whether the conduct by YVR creates, enhances, or maintains its market
power in airside access, the upstream market. The exclusion downstream
is possible because it has market power upstream and likely creates value
for either it, the airlines, or both.

The application of the abuse provisions, in these made-in-Canada
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essential facilities cases, substitute antitrust enforcement for regula-
tion of market power. In doing so the Commissioner and the Tribunal
have expanded their jurisdiction with unfortunate consequences. The
objective of the Competition Act is not the regulation of market power,
but some types of conduct that creates, enhances, or maintains market
power, conduct in particular that does not benefit consumers or the
efficient allocation of resources. The remedy under the Competition Act
achieved in TREB and sought in YVR appears to be costless, but it is not.

There are two important costs that are ignored. The first is that the
remedy is behavioural: access is to be open and non-discriminatory.
This will require that the price, quality, and terms of service be deter-
mined and enforced. Industry-specific regulators find the task of setting
efficient access prices difficult, if not impossible. How the Competition
Bureau or Tribunal are to do so is not clear. Second, a successful applica-
tion under the abuse framework does not provide for the “balancing”
between controlling market power through widening access versus the
benefits of denying and restricting access. Those benefits include incen-
tives for investment in the essential facility and exercising market power
upstream to limit the number of competitors, or otherwise discriminate
against some competitors, downstream to realize efficiencies.

7 Conclusion

This paper has provided an economic critique of the Tribunals
TREB Redetermination decision. It has explained why the analysis by
the Tribunal in the TREB matter is incorrect with respect to the three
requirements for an order under the abuse of dominance provisions in
the Competition Act: control of a market, anticompetitive practice, and
SLC or SPC. While of concern in its own right regarding the foundation
for all Section 79 applications and other provisions requiring demon-
stration of market power and economic effect, the paper has highlighted
how these errors have resulted in a made-in-Canada essential facilities
doctrine, an assessment confirmed by the Commissioner’s application
in YVR. This doctrine is unlikely to be consistent with enforcement
that makes consumers better off or increases the efficiency of resource
allocation. In particular, the doctrine makes it far too easy for an order
requiring access to the assets of a dominant firm: the short-run benefits
of increasing competition in the downstream market are the only factor
considered. The effect on the incentives of the dominant firm to make
the investments in the first place are not considered. In the long run
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consumers will not benefit and political support for competition policy
will be undermined.

It is possible to distinguish TREB and YVR, though the enforcement
action by the Commissioner does not. In YVR the upstream facility
is owned only by YVR and the exclusion is unilateral. In TREB, the
upstream asset, the confidential price data, is an aggregation of the assets
of the members of TREB, i.e., the listings of each agent, and the refusal to
allow access is concerted. There is clearly something more going on in the
TREB matter than in YVR, but by proceeding under the abuse provisions
and treating TREB as if it was a vertically integrated firm and ignoring
the conduct that creates the confidential price database, the cases are
considered under the same economic and legal framework. Traditionally
there has been more support for mandated access to facilities that are
created by pooling the assets of competitors: the focus of such a case is
on whether the benefits of the pooling, the efficiency advantages, exceed
the cost associated, where the cost is the market power created by the
combination of assets of the competitors, a pooling that happens by
agreement.'”
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of Competition v Vancouver Airport Authority, CT-2016-015 (Notice of
Application filed 29 September 2016), online: <http://www.ct-tc.gc.ca/
CMFiles/CT-2016-015_Notice%200f%20Application_2_66_9-29-2016_5321.
pdf> [YVR].

> TREB I, supra note 1 at paras 23-25.

* FCA 2014, supra note 1 at paras 13, 20.

*1 provided two expert reports on behalf of the Toronto Real Estate Board and
I appeared before the Competition Tribunal twice.

The second panel observed in their decision that I was less helpful than the
expert on the other side and occasionally evasive and prone to speculation.
See: TREB Redetermination, supra note 1 at paras 108-109. No evidence in

the decision of my evasiveness is provided, but two instances of speculation
are discussed in relation to market definition, see: TREB Redetermination,
supra note 1 at paras 229, 248-249. Market definition is based on identifying
reasonable substitutes, which based on the hypothetical monopolist test
involves identifying those products that make a small, but significant and non-
transitory increase in price above competitive levels non-profit maximizing.
The first instance of speculation identified by the Tribunal was demonstrating
that the database of the largest corporate franchise group contained virtually
the same information as the entire TREB multiple listings dataset. Using
information from it alone to estimate a hedonic pricing model versus using
the entire MLS database resulted in an average difference in predicted

house values of less than 4%. To me this suggested that the data of the larger
brokerage groups should be considered a substitute for the entire database.
Second, I observed that the absence of alternative suppliers of the confidential
price data to brokers that would like to display and have it searchable on their
websites might be attributable to a lack of demand by consumers. That agents
might demand it does not necessarily mean that home buyers and sellers will
be influenced by its availability when selecting a real estate agent. There might
be other reasons why an agent might demand this data that is independent of
their competitive position in the market for real estate brokerage: in particular
they might instead demand it to be “the” web destination for anyone interested
in real estate values and hence be a supplier of eyeballs to advertisers.

The panel in the TREB Redetermination engaged with my evidence on market
definition, in particular whether it was required to define two markets, an
upstream market that includes the input (the confidential price data) and a
downstream market where the input is used (residential real estate brokerage)
and the evidence regarding whether there are alternatives to the confidential
price data. My evidence on whether the denial of access to the confidential
data resulted in a substantial lessening or prevention of competition is not
discussed in the TREB Redetermination, though the Tribunal notes that the
Commissioner’s expert “did not have a good understanding of the legal test
for what constitutes a “substantial” prevention or lessening of competition”
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and the Tribunal “refrained from accepting” the evidence of the expert on
that issue. See: TREB Redetermination, supra note 1 at para 108. The Federal
Court of Appeal remarked that “Dr. Church’s evidence on the issue of whether
the prevention of competition was “substantial” is neither referred to nor
mentioned in the Tribunal’s reasons.” See: FCA 2017, supra note 1 at para 174.
This paper does not comment on the factual findings in the TREB
Redetermination: its focus is on the economic logic of the decision and its
ramifications, in particular the foundations for a made-in-Canada essential
facilities doctrine. Just as the evidence is not supportive that full information
Virtual Office Websites (“VOWS”), i.e., brokerages who provide electronic
access to the confidential data on the multiple listing service (MLS) of the
Toronto Real Estate Board, would have a material effect on commission rates
(prices) in real estate brokerage (see TREB Redetermination, supra note 1 at
paras 625, 639), in my view it is also not consistent with a material effect on
non-price competition in the market for real estate brokerage. The evidence in
my view is not consistent with realtors who operated full information VOWS
being preferred by home buyers and sellers who demand residential real estate
brokerage services.

The point of this paper is that the actual effect of the TREB data policy on
competition in the residential real estate brokerage market is irrelevant. As a
matter of economics, the TREB data policy could not result in a substantial
lessening of competition in that market.

* The Tribunal is not limited to cease and desist orders. It can also impose

a monetary penalty (up to $10 million for the first order and $15 million

for subsequent orders), and/or require the firm to otherwise take actions,
including divestiture of assets, to overcome the effects of the conduct.

¢ Quasi-rents are the difference between revenues and costs that are avoidable
in the short-run. For a firm to break even quasi-rents must be at least as large
as sunk costs. Firms will invest if they expect quasi-rents to be greater than
sunk costs.

7 If the concern is market power in the downstream market, as in TREB, it is
sufficient that downstream competitors even with a refusal do not have market
power for it not to give rise to an anticompetitive effect consistent with that
concern.

8 The made-in-Canada essential facilities doctrine is implied, since the
Competition Tribunal in the TREB Redetermination found that confidential
price data was not an essential facility. See discussion at Section 6.1.

° The distinction between the exercise of market power and the focus of
competition law on prohibiting conduct that creates, enhances, or maintains
market power is fundamental to Canadian competition policy. See generally
Jeffrey R Church & Roger Ware, “Abuse of Dominance under the 1986
Canadian Competition Act” (1998) 13 Rev of Industrial Organization 85
[Church & Ware 1998]; Canada (Commissioner of Competition) v Canada
Pipe Co, 2006 FCA 233, 268 DLR (4th) 193 [Canada Pipe (SLC)]; Canada,
Competition Bureau, The Abuse of Dominance Provisions, (Ottawa:
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Competition Bureau, 2012), online: <http://www.competitionbureau.gc.ca/
eic/site/cb-bc.nst/eng/03497.html>; Michael Trebilcock et al, The Law and
Economics of Canadian Competition Policy (Toronto: University of Toronto
Press, 2002) at 507 [Trebilcock et al].

All discuss the Canadian distinction that monopoly power is not reachable
under the Competition Act, only abuse, which is conduct that creates,
enhances, or maintains market power.

10 See Canada, Competition Bureau, Merger Enforcement Guidelines, (Ottawa:
Competition Bureau, 2011) at s 2.3, online: <http://www.competitionbureau.
gc.ca/eic/site/cb-be.nsf/eng/03420.html>; See generally Gunnar Niels, Helen
Jenkins & James Kavanagh, Economics for Competition Lawyers (Oxford:
Oxford University Press, 2011) at 116; Dennis W Carlton & Jeffrey M Perloff,
Modern Industrial Organization (Boston: Pearson/Addison Wesley, 2005)

at 783; Jeffrey R Church & Roger Ware, Industrial Organization: A Strategic
Approach (New York: McGraw-Hill, 2000) at 29, 603-604 [Church & Ware
2000].

The competitive price level usually refers to long-run average cost. The
exercise of market power involves profitably raising price above long-run
average cost and earning monopoly profits. In the long run the price in the
market must at least equal long-run average cost or production will not be
viable and firms will exit. Economists typically define market power as the
ability to profitably raise price above marginal cost, the price that would
prevail in perfectly competitive markets. However, the definition used by
economists is less useful for policy analysis since many firms will be able

to exercise market power based on this definition—indeed any firm whose
demand curve is downward sloping—but they will not be able to raise price
above average cost levels, i.e., earn greater than a competitive return. Indeed,
if a firm’s unit cost declines as it expands output, the firm will have to be able
to profitably raise price above marginal cost in order to break even. The ability
to profitably raise prices over average cost reflects the requirement of firms to
break even and is a useful definition of a competitive level even when firms
are not perfectly competitive. An alternative, and equivalent distinction, is to
adopt the economic definition of market power and distinguish between the
inefficient and efficient exercise of market power. Only the exercise of market
power that raises the price above long run average cost levels is inefficient or
harmful.

" The own-price elasticity of demand (which when there is no possibility of
confusion with cross-price elasticity is sometime referred to as the elasticity
of demand) for a firm is the percentage decrease in its sales volume (quantity)
from a one percent increase in its price. The smaller is the change in sales
volume, the more inelastic is its demand. The market elasticity of demand
refers to changes in quantity demand in the market from a change in the
market price.

12 See Church & Ware 2000, supra note 10 at s 14.3 (for a discussion of entry
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barriers and profitable entry deterrence. For market power to persist that
enables prices to be above long run average cost levels, incumbents must have
an advantage that entrants cannot profitably match.)

3 United States v EI du Pont de Nemours & Co, 351 US 377 at 391 (1956).

!4 See Canada (Director of Investigation & Research) v NutraSweet Co (4
October 1990), CT-1989-002, online: Competition Tribunal <http://www.
ct-tc.gc.ca/CMFiles/CT-1989-002_0176a_38IHV-12202004-3351.pdf> at 28;

R v Nova Scotia Pharmaceutical Society, [1992] 2 SCR 606, 93 DLR (4th) 36;
Commissioner of Competition v Canada Pipe (3 February 2005), CT-2002-006,
online: Competition Tribunal <http://www.ct-tc.gc.ca/CMFiles/CT-2002-
006_0079b_38KCZ-9272006-4715.pdf> at para 65 [Canada Pipe Tribunall;
Dany H Assaf & Brian A Facey, Competition and Antitrust Law: Canada

and the United States, 3rd ed (Markham: LexisNexis Butterworths, 2006) at
238-240.

15 See Franklin M Fisher, “Detecting Market Power” in Wayne D Collins &
Joseph Angland, eds, Issues in Competition Law and Policy (Chicago: ABA
Section of Antitrust Law, 2008) 353 at 359-360; George A Hay, “Market

Power in Antitrust” (1992) 60 Antitrust L] 807 at 820; Richard Schmalensee,
“Another Look at Market Power” (1982) 95:8 Harv L Rev 1789 at 1795; Herbert
Hovenkamp, Federal Antitrust Policy: The Law of Competition and Its Practice,
3rd ed (St Paul: Thomson/West, 2005) at 79; American Bar Association
Section of Antitrust Law, Monopolization and Dominance Handbook (Chicago:
American Bar Association, 2011) at 59 (for the definition of market power and
recent case cites), 62 (for discussion of the definition of monopoly in du Pont
and discussion indicating that it is not “either or” but an “and”), 86-89 (for

the discussion on the legality of exercising market power and the definition of
monopolization—“monopolization means conduct that, in violation of Section
2, unlawfully allows a firm to gain, maintain, or extend monopoly power”).

16 A broader discussion of the welfare effects of market power includes its effect
on cost efficiency and the costs of acquiring market power (rent seeking). See
Church & Ware 2000, supra note 10 at ch 4.

17 See Herman C Quirmbach, “Input market surplus: the case of imperfect
competition” (1984) 16:3-4 Economics Letters 357 (for references for the

case of perfect competition); For more recent analysis of the relationship
between harm in the downstream market and the exercise of market power

in the upstream market, see Frank Verboven & Theon van Dijk, “Cartel
Damages Claims and the Passing-On Defense” (2009) 57:3 The J of Industrial
Economics 457; Leonardo ] Basso & Thomas W Ross, “Measuring the True
Harm from Price-Fixing to Both Direct and Indirect Purchasers” (2010) 58:4
The J of Industrial Economics 895.

'8 There would not be a price increase downstream, but there would be an
effect on output if demand downstream was perfectly elastic. There would be
no effect on output if demand downstream was perfectly inelastic.

1 See Thomas G Krattenmaker, Robert H Lande & Steven C Salop, “Monopoly
Power and Market Power in Antitrust Law” (1987) 76 Geo LJ 241 at 249.
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2 See Jonathan B Baker, “Exclusion as a Core Competition Concern” (2013)
78:3 Antitrust L] 527 at 562-564; Timothy J Brennan, “Understanding ‘raising
rivals costs™ (1988) 33 Antitrust Bull 95 at 96, 99, 110; Timothy ] Brennan,
“Vertical Market Power as Oxymoron: Horizontal Approaches to Vertical
Antitrust” (2004) 12:4 Geo Mason L Rev 895 at 902-903; David T Scheffman,
“The application of raising rivals’ costs theory to antitrust” (1992) 37:1
Antitrust Bull 187 at 188-189, 196.

2 If the conduct has decreased the elasticity of firm demand, then it will

have increased the firm’s market power, suggesting the possibility of an SLC.
In the case of a prevent case, the effect of the conduct on the elasticity of

firm demand is in the future. If the conduct means that the elasticity of firm
demand will decrease in the future, then the increase in the firm’s market
power will be in the future, suggesting the possibility of an SPC.

2 A key issue in the TREB case was whether a dominant firm’s conduct can be
abusive if it increases the market power of firms in a market in which it does
not participate.

2 See Jeffrey Church, “Vertical Mergers” in Wayne D Collins & Joseph
Angland, eds, Issues in Competition Law and Policy (Chicago: ABA Section of
Antitrust Law, 2008) 1455 [Church]; Jeffrey Church, “Conglomerate Mergers”
in Wayne D Collins & Joseph Angland, eds, Issues in Competition Law and
Policy (Chicago: ABA Section of Antitrust Law, 2008) 1502.

# The economics of vertical foreclosure is summarized in Church, supra note
23. The literature distinguishes between partial foreclosure and complete
foreclosure. A vertically integrated firm engages in partial foreclosure when

it charges a higher price to rivals than if it was unintegrated. A vertically
integrated firm engages in complete foreclosure when it refuses to supply

or provide access to its downstream rivals. The focus of the discussion here,
matching the usual concern with essential facilities cases, as seen in TREB and
YVR, is refusal to supply or provide access at all to at least some firms wishing
to provide service in the downstream market.

> The confidential price data included not just historic sold prices for a
property, but also data on pending sales and WEST listings. WEST listings are
listings that have been withdrawn, expired, suspended, or terminated.

% Telecom Public Notice: Review of regulatory framework for wholesale services
and definition of essential service (9 November 2006), 2006-14, online: CRTC
<https://crtc.gc.ca/eng/archive/2006/pt2006-14.htm> (Evidence of the
Competition Bureau filed 15 March 2007, online: <https://crtc.gc.ca/PartVII/
eng/2006/8663/c12_200614439.htm#4b> at 60, 61); Canada, Competition
Bureau, Information Bulletin on the Abuse of Dominance Provisions as Applied
to the Telecommunications Industry, (Ottawa: Competition Bureau, 2008)

at s 4.2.2, online: <http://www.competitionbureau.gc.ca/eic/site/cb-bc.nst/
eng/02690.html> [Competition Bureau Telecommunications].

% This is the rationale for the Bureau’s historical requirement for a double
dominance criteria. Without dominance downstream, the input cannot be
essential, and it can be an easier task analytically to assess dominance in
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the downstream market than determine whether a firm is a hypothetical
monopolist upstream. Hence the Bureau’s further recommendation that
dominance downstream should be an initial screen in essential facility cases.
See Telecom Public Notice: Review of regulatory framework for wholesale
services and definition of essential service (9 November 2006), 2006-14, online:
CRTC <https://crtc.gc.ca/eng/archive/2006/pt2006-14.htm> (Argument of
the Competition Bureau filed 23 November 2007, online: <https://crtc.gc.ca/
PartVII/eng/2006/8663/c12_200614439.htm#4b> at 60, 61) [Competition
Bureau Argument].
28 Telecom Notice of Consultation: Review of wholesale services and associated
policies (15 October 2013), 2013-551, online: CRTC <https://crtc.gc.ca/eng/
archive/2013/2013-551.htm> (Expert Report of Jeffrey Church, attachment 1
to the Intervention of Bell Canada filed 31 January 2014).
» Ibid; Competition Bureau Argument, supra note 27.
0 There is an old literature that considers the incentive for a monopolist
upstream to integrate downstream and foreclose supply to existing
downstream firms when the firms downstream are competitive, i.e., price
takers, and production downstream is not fixed proportions. This means that
the input ratio used to produce the downstream product can, and will, be
adjusted, as input prices change. The upstream monopolist when it exercises
market power in the wholesale market will be disciplined by both direct
substitution (the downstream firms will substitute to other inputs) and indirect
substitution (downstream consumers will substitute to other goods). When
the monopolist integrates and forecloses it eliminates the direct substitution,
thereby increasing its market power, but at the same time it will produce
efficiently, lowering costs. Whether integration and foreclosure is harmful
or beneficial depends on a trade off between these two effects: the effect
on the downstream price depends on the relative magnitude of the ease of
substituting inputs in production and the demand elasticity downstream, the
determinants respectively of the cost reducing and market power increasing
effects of integration. The policy implications do not favour antitrust
enforcement:
The traditional view has been that the relationship between the two [cost
decreasing effect and the market power enhancement effect] is complex
and measurement problems sufficiently formidable that the trade-
off implied is likely subject to considerable error. Moreover, given the
incentive problems associated with internalizing transactions, a vertical
merger, it is argued, is likely not the optimal response to what is primar-
ily a pricing problem. There are other less costly vertical restraints and
alternative pricing schedules that prevent inefficient input substitution
and avoid the costs of vertical integration. Hence, the motivation for ver-
tical integration is unlikely to be the elimination of input substitution and
enhancement of market power, but instead the transaction is intended to
realize other efficiencies.
See Church, supra note 23, at 1471, footnotes omitted.
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3! See the discussion in Section 4.3.

32 Dennis W Carlton & Ken Heyer, “Extraction vs Extension: The Basis for
Formulating Antitrust Policy Towards Single-Firm Conduct” (2008) 4:2
Competition Policy Intl 285.

¥ Competition Bureau Telecommunications, supra note 26 at s 4.2.2.

* The discussion of the single profit theorem is based on, and similar, to that
in Church, supra note 23 at 1469.

» The assumption is that downstream production technology is fixed
proportions. Downstream output requires a single unit of the upstream
services provided by the essential facility and one unit of other inputs whose
cost is d. The case of variable proportions was discussed above at footnote 30.
3 See Church, supra note 23 at s 5.3.

7 Ibid at ss 4.1, 5.3.

% Church & Ware 1998, supra note 9 at 98-99.

¥ Canada Pipe Tribunal, supra note 14 at para 65, footnotes omitted.

1 FCA 2014, supra note 1 at para 13.

1 TREB Redetermination, supra note 1 at para 176.

2Tt is true that the top five large corporate franchises had over a 70% market
share based on transactions. But that perspective is misleading. It does not
recognize the distinction between franchisors (the corporate brands), the
franchisees (individual brokerages), and agents, assuming that franchisees
and agents under the same corporate banner do not compete with each other.
In fact franchisees do compete against other franchisees operating under

the same corporate brand and agents within the same brokerage do compete
between themselves for transactions. The largest market share for a brokerage
in the GTA was around 4%. The share of the top 20 accounted only for about
30% of transactions. See TREB I, supra note 1 (Expert Report of Jeffrey Church
s 4).

# TREB Redetermination, supra note 1 at paras 500-501.

# Quasi-rents are the difference between revenues and avoidable costs in the
short run. They are the contribution earned to cover the firm’s sunk costs.
Competitive firms break even in the long run if their quasi-rents cover their
sunk costs. Ricardian rents accrue to suppliers who are low cost suppliers or
high quality suppliers of the product. If the market is competitive, the market
price will be determined by the low quality and/or high cost suppliers, i.e.,
the price equals the marginal cost of low quality output and the marginal
costs of high cost suppliers such that at the market price there is sufficient
supply to meet demand. Low cost suppliers and high quality suppliers will
earn premiums relative to their costs that may well show up as high operating
profits and be reflected in high operating profit margins. Firms with higher
qualities and lower costs can be price takers: they do not necessarily have
either the incentive or the ability to raise the market price by withholding
output. If their ability to produce is limited relative to the size of the market,
they will find it profit maximizing to produce to capacity.

If a low cost producer reduces its sales volume when its capacity is limited, the
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price does not change, but its profits fall as it losses the margin on the reduced
sales volume. Hence there is not the familiar trade off of a firm with market
power: the gain on inframarginal units from a higher price against the loss

in profits from units withheld from the market. Instead the loss in profits is
always higher, the firm does not have market power, and it always produces to
capacity.

The analysis is the same when there are not capacity issues, all firms produce
where price is equal to marginal cost and they earn Ricardian rents on their
inframarginal units. The extent of these Ricardian rents will be greater for low
cost or high quality firms, since by definition they will be able to produce more
than high cost or low quality firms.

The “profits” earned by a higher-quality price-taking supplier or low cost
price-taking supplier are not attributable to market power, but their superior
inputs that enable them to produce higher quality output or low cost output.
Their above competitive profits are earned because they have control of these
inputs and the profits above competitive level are really rents earned by these
inputs.

These apparent profits above competitive levels are called Ricardian rents, in
honour of David Ricardo, who observed in the early 1800’s that the price of
vegetables sold in London were the same whether they were produced close or
far away from London. The delivered, or landed, cost of distant production set
the price, the difference between this price and all other costs for production
close to London except for land was the rent paid for the land close to London.
Thus the rent premium for land close to London relative to land far away
equals the differential in transport costs—if all other costs are the same.

> The Tribunal, following the Commissioner, denies the requirement to define
an upstream market around the confidential data or assess market power by
TREB in its supply. Of some interest is that the Commissioner, after denying
the requirement to define an upstream and downstream market in the TREB
matter, does define upstream and downstream markets in YVR. See TREB
Redetermination, supra note 1 at para 252; Commissioner of Competition v The
Toronto Real Estate Board, CT-2011-003, (Further Closing Submissions of the
Commissioner of Competition 12 November 2015 at para 93, online: <http://
www.ct-tc.gc.ca/ CMFiles/CT-2011-003_Closing%20Argument%200£%20
the%20Commissioner%200f%20Competition_358_38_11-12-2015_2619.
pdf>), and YVR, supra note 1 at para 11.

% Tervita Corp v Canada (Commissioner of Competition), 2015 SCC 3 at para
44, [2015] 1 SCR 161 [Tervita].

7 Director of Investigation and Research v Hillsdown Holdings (Canada) Limited
(9 March 1992), CT-1991-001, online: Competition Tribunal <http://www.
ct-tc.gc.ca/ CMFiles/CT-1991-001_0155a_38IEP-4142004-5100.pdf> at 314.

8 Commissioner of Competition v Canadian Waste Services Holdings Inc (28
March 2000), CT-2000-002, online: Competition Tribunal <http://www.ct-tc.
gc.ca/CMFiles/CT-2000-002_0059a_49PXE-982004-5523.pdf> at para 7.

% Canada, Director of Research & Investigation, Merger Enforcement
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Guidelines, (Ottawa: Industry Canada, 1991) at Part 2 (footnotes omitted and
emphasis added).

*0 Ibid at Part 2.2. In Part 2.3 there is a similar discussion in the context of

a prevention of competition. A prevention of competition can arise either
because of a unilateral or coordinated effect.

3! Canada (Commissioner of Competition) v Canada Pipe Company Ltd, 2006
FCA 236 at para 107, 268 DLR (4th) 238 [Canada Pipe (Market Power)].

32 Ibid at para 104. The quote is from Canada (Director of Investigation &
Research) v Southam Inc, 1995 3 FC 557, [1995] 127 DLR (4th) 236 at para 113,
and omits citations.

> This discussion neglects that the Tribunal and the Commissioner focused on
TREB’s market power in the provision of the MLS, not the confidential price
data. See TREB Redetermination, supra note 1 at paras 252 and 253. Access to
the MLS and TREB’s market power in the provision of the MLS is irrelevant
to the conduct in the TREB matter. TREB did not deny access to MLS or tie
the use of the MLS to another input it provided (there is no allegation that if a
realtor used outside information it would be excluded from use of the MLS).
It is the ability to impose restrictions on the use of the confidential price data
that was relevant. These rules can only result in “harm” to realtors if they
cannot be avoided. That requires market power by TREB in the provision of
the confidential price information.

** Canada Pipe (SLC), supra note 9 at para 66.

> FCA 2014, supra note 1 at para 17.

% Ibid at para 19.

%7 Ibid at para 20.

%8 Ibid at para 20.

9 See Trebilcock et al, supra note 9 at 535-536.

% This possibility is explicitly noted by the Tribunal in the first TREB decision.
See TREB 1, supra note 1 at para 16.

' An implication is that post FCA 2014 there may no longer be a gap in

the Competition Act with respect to facilitating practices that are adopted
unilaterally by firms, i.e., without an agreement. See Ralph A Winter, “The
Gap in Canadian Competition Law Following Canada Pipe” (2004) 27:2 Can
Competition L Rev 293 for a discussion of this gap.

62 TREB Redetermination, supra note 1 at para 272.

6 Ibid at para 279.

6 Ibid at para 274.

6 Canada Pipe (SLC), supra note 9 at para 87.

5 TREB Redetermination, supra note 1 at para 293, emphasis added.

¢ Ibid at para 294 and Canada Pipe (SLC) at paras 73 and 90-91.

6 Ibid at para 304.

% Ibid at para 294; Canada Pipe (SLC), supra note 9 at para 90.

° Olympia Equipment Leasing Co v Western Union Telegraph Company, 797
F2d 370 at 379 (7th Cir 1986).

7! Judge Hand observed in the famous Alcoa decision, “The successful
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competitor having been urged to compete, must not be turned on when he
wins the race” United States v Aluminum Corporation of America, 148 F2d 416
at 427 (1945).

> TREB Redetermination, supra note 1 at paras 332, 344, 362, 371, 390, 391.

73 Canada Pipe (SLC), supra note 9 at paras 80-81.

7 TREB Redetermination, supra note 1 at para 276.

7> See Canada, Competition Bureau, Abuse of Dominance - Enforcement
Guidelines, (Ottawa: Competition Bureau, 2012) at 13.

76 Canada Pipe (SLC), supra note 9 at para 43, emphasis original.

77 Ibid at para 43, emphasis original.

78 The FCA confirmed the assessment in the academic literature. See
Trebilcock et al, supra note 9 at 78 (distinguishing control (market power)
from a substantial lessening in competition (increase in market power).

7 Canada Pipe (SLC), supra note 9 at para 49.

8 Ibid at para 58, emphasis added.

8! TREB Redetermination, supra note 1 at para 460 and at paras 473-474 where
the test for an SLC and SPC focuses, correctly, on market power.

82 Ibid at para 464.

8 Tervita, supra note 46 at paras 80-81.

8 Commissioner of Competition v CCS Corporation et al (29 May 2012),
CT-2011-002, online: Competition Tribunal <http://www.ct-tc.gc.ca/CMFiles/
CT-2011-002_Reasons%20for%200rder%20and%200rder_189_38_5-
29-2012_5291.pdf> at para 377 (The Commissioner’s challenge was to the
acquisition by CCS Corporation of Complete Environmental. By the time the
case was considered by the Supreme Court of Canada, CCS had changed its
name to Tervita).

8% TREB Redetermination, supra note 1 at paras 478-479.

% Ibid at para 480.

8 Ibid at para 590.

8 The Commissioner’s allegations and the Tribunal’s findings do not consider
whether there was an effect of TREB’s conduct on the market power of TREB
in the supply of the confidential data. Of course even with such a finding, that
the market power of the downstream firms was enhanced by the exclusion,
perhaps as in YVR, this is not sufficient or necessary for the exclusion to be an
abuse of dominance. What is necessary is an effect on the market power of the
upstream firm.

8 TREB Redetermination, supra note 1 at para 500.

% Ibid at para 702.

°! Ibid at para 500.

% Ibid.

% Ibid at para 709, emphasis added.

% For extensive discussion, see The Commissioner of Competition v The
Toronto Real Estate Board and the Canadian Real Estate Association (15 April
2013), CT-2011-003, online: Competition Tribunal <http://www.ct-tc.gc.ca/
CasesAffaires/CasesDetails-eng.asp?CaseID=347> (Expert Report of Jeftrey
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Church, filed on 27 July 2012, ss 3.4, 10; Testimony of Jeffrey Church, Volume
12A: 2015:6-2029:5; Expert Report of Jeffrey Church, filed on 15 May 2015, s
5; Testimony of Jeffrey Church, Volume 5: 891:3-896:7).
 TREB Redetermination, supra note 1 at paras 212-213.
% Ibid.
%7 It is for this reason that it is very unclear that, despite the Tribunal’s findings,
TREB actually has market power in the supply of the confidential price data
in the VOW feed. All brokers have access to the confidential price data and
can share it with their clients in other ways. When clients have reached the
valuation stage, that is when it is time to make an offer or to set a list price, the
confidential price data will be important and they will have access to it, though
they will have to request it from their agent and they will not have the ability
to search it themselves. At the search phase, that is when clients are becoming
familiar with valuations, it is not clear that there are not good substitutes for
the confidential price data, in particular list prices. A very good predictor
of the sale price for a property is to multiply its list price by 0.95, i.e., 95% of
the list price is the likely sale price. See The Commissioner of Competition v
The Toronto Real Estate Board and the Canadian Real Estate Association (15
April 2013), CT-2011-003, online: Competition Tribunal <http://www.ct-tc.
gc.ca/CasesAffaires/CasesDetails-eng.asp?CaseID=347> (Expert Report of
Jeffrey Church, filed on 15 May 2015 at footnote 51). The Tribunal appears to
misinterpret the meaning of a regression coefficient, claiming that it is 95% of
the average list price in a community. TREB Redetermination, supra note 1 at
para 223.
% This inconsistency has not gone unmarked:
At the outset, the Tribunal also rejected the proposition that this was an
essential facilities case (that is, a case relating to whether, and on what
terms, a firm should be granted access to a competitor’s facility or asset),
holding that TREB was not denying access to its MLS data but merely
restricting how its data could be used. It is not clear that this narrow
finding is correct in principle, given that the essence of this case relates
to access to inputs owned by other competitors and that the Tribunal
itself held some of which (sold information) had no close substitutes. The
Tribunal also provided no jurisprudential basis for its essential facilities
finding (for example, no international law to support its conclusion). The
Tribunal’s finding, however, means that there remains no explicit decided
essential facilities case in Canada (unlike in the United States, where the
doctrine has been developed by lower courts). This case is, however, an
essential facilities case in substance in many ways.
Practical Law Canada Competition, “Landmark TREB Abuse of Dominance
Case May Open the Door for New Real Estate Models in Toronto”, Case
Comment, on TREB Redetermination, supra note 1, online: <https://
ca.practicallaw.thomsonreuters.com/w-002-2822?transitionType=Default&
contextData=(sc.Default)&__IrTS=20180705171147510&firstPage=true&b
hcp=1> (13 May 2016).
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*YVR, supra note 1.
100 See the discussion in W Michael G Osborne, “Build It and You Must

Share It? Essential Facilities in Canada’, Canadian Competition Law Review
[forthcoming in 2018].
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BUILD IT AND YOU MUST SHARE IT?
ESSENTIAL FACILITIES IN CANADA

W. Michael G. Osborne!

The concept behind the essential facilities doctrine is deceptively simple:
where a firm owns a facility that is an essential input for firms producing
a downstream product, competition law will in certain circumstances force
the owner of the upstream facility to share that facility.

The difficulty lies in defining what those circumstances are in a way
that does not lead to routine forced sharing. If competition law too easily
forces owners of facilities to share them with their competitors, it deprives
those owners of the fruits of their investment in creating the facility, and
weakens, if not eliminates, incentives to develop new facilities. This in turn
will reduce innovation and competition. In short, if the rule is “build it and
you must share it”, then firms will not build.

In Canada, the essential facilities doctrine is still in its infancy. While
there is broad consensus that access to a facility should only be ordered in
exceptional cases, paradoxically, the elements of section 79 of the Competi-
tion Act may be easier to meet where the conduct consists of a denial of
access or a refusal to deal. Robust limiting principles are therefore required
to constrain the ambit of this doctrine.

La doctrine des installations et équipements essentiels repose sur une
prémisse d’une simplicité trompeuse : dans certains cas, la société proprié-
taire d’installations qui sont essentielles aux fabricants d'un produit en aval
est obligée par la loi sur la concurrence de partager ces installations.

La difficulté est de définir ces cas dune maniére qui évite une pratique
systématique de partage forcé. Si la loi sur la concurrence obligeait trop
facilement le propriétaire a partager ses installations avec ses concurrents,
cela le priverait des fruits de son investissement dans la création des instal-
lations, et du coup affaiblirait, voire éliminerait l'intérét den édifier de
nouvelles, décourageant ainsi I'innovation et la concurrence. Bref, si cest
la régle de « construire pour devoir partager ensuite », les sociétés ne con-
struiront rien.

Au Canada, la doctrine des installations et équipements essentiels nen
est encore qua ses débuts. S’il est généralement entendu que lacces a des
installations ne doit étre ordonné que dans des cas dexception, il reste que,
paradoxalement, les critéres de larticle 79 seraient peut-étre plus faciles a
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remplir dans le cas d'un refus daccés ou d’un refus de traiter. Il faut donc
des restrictions fortes pour bien circonscrire la portée de cette doctrine.

INTRODUCTION

he concept behind the essential facilities doctrine is deceptively
simple:whereafirmownsafacilitythatisanessentialinputforfirms
producingadownstream product, competitionlaw willin certain
circumstances force the owner of the upstream facility to share that facility.

The difficulty lies in defining what those circumstances are in a way
that does not lead to routine forced sharing. If competition law too
easily forces owners of facilities to share them with their competitors,
it deprives those owners of the fruits of their investment in creating the
facility, and weakens, if not eliminates, incentives to develop new facili-
ties. This in turn will reduce innovation and competition. In short, if the
rule is “build it and you must share it”, then firms will not build.

After a period that saw a number of successful essential facilities cases,
the doctrine went into decline in the US after a devastating critique by
the late Professor Phillip Areeda in 1989. He argued that the doctrine
had been expanded with little regard to policy, to the point of becoming
ridiculous, and proposed cutting it back.? Ultimately, the US Supreme
Court did just that.

In Canada, the doctrine is still in its expansionist phase. In particular,
the extent to which the doctrine will be recognized under our abuse of
dominance provision (section 79) has yet to be conclusively determined.
While there is broad consensus around the proposition that access to a
facility should only be ordered in exceptional cases, paradoxically, the
elements of section 79 may be easier to meet where the conduct consists
of denial of access or a refusal to deal. Robust limiting principles are
required if Canada is to avoid the expansion of the doctrine reaching the
point of ridiculousness.

A SHORT HISTORY OF THE ESSENTIAL
FACILITIES DOCTRINE

From railways to ski slopes

The essential facilities doctrine was the progeny of three seminal
decisions of the US Supreme Court: US v Terminal Railroad Association
of St. Louis,? Associated Press v US,* and Otter Tail Power Co v US.’
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In Terminal Railroad, a combination of railroads in St. Louis acquired
the railways and bridges needed to cross the Mississippi River and pass
through St. Louis. Before these acquisitions, there were three competing
ways for railways to cross the Mississippi. Afterwards, the combination
controlled all three routes, and used this control to disadvantage com-
petitors. The US Supreme Court compelled the combination to admit
other railways as members.

Associated Press was similar. AP was (and is) an association of newspa-
pers. Members gave each other access to their stories. AP also maintained
its own staff of reporters. However, AP membership was exclusive based
on geography: other newspapers could join apart from competitors of
existing members. The US Supreme Court affirmed lower court deci-
sions that the by-laws preventing competitors from joining violated
section 2 of the Sherman Act.

While Terminal Railroads and Associated Press involved multi-firm
conduct, Otter Tail was a unilateral case. Otter Tail was (and is) an elec-
tric utility company in Minnesota and the Dakotas. It wanted to stop
municipalities from switching away from it to a municipal electricity
distribution system when its contracts expired. The US District Court
found that Otter Tail used four principal means: it refused to sell whole-
sale power to communities where it formerly sold power at retail; it
refused “wheel” power to those communities (that is, to carry power
from another generator to that community); it commenced litigation to
prevent municipalities from issuing bonds to construct power genera-
tion facilities; and it used terms in its contracts with other generators to
prevent them from selling power to these communities. The US Supreme
Court affirmed these findings, holding that Otter Tail used its monopoly
power to foreclose competition in violation of antitrust laws.

None of these seminal cases expressly invoked or developed what
came to be known as the essential facilities doctrine. This was done by
the Seventh Circuit in MCI Communications Corp v AT&T.* That case
involved a multifaceted dispute between MCI and AT&T. One of the
issues was AT&T’s refusal to interconnect with MCI, which prevented
MCI from offering certain services to its customers. The court referenced
the essential facilities doctrine, noting that:

A monopolist’s refusal to deal under these circumstances is governed by
the so-called essential facilities doctrine. Such a refusal may be unlawful
because a monopolist’s control of an essential facility (sometimes called a
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“bottleneck”) can extend monopoly power from one stage of production
to another, and from one market into another. Thus, the antitrust laws
have imposed on firms controlling an essential facility the obligation to
make the facility available on non-discriminatory terms.”

The court went on to list what have become the four classic elements
of the doctrine:

(1) control of the essential facility by a monopolist; (2) a competitor’s
inability practically or reasonably to duplicate the essential facility; (3)
the denial of the use of the facility to a competitor; and (4) the feasibility
of providing the facility.®

A few years later, the doctrine arguably reached its summit with the
US Supreme Court decision in Aspen Skiing Co v Aspen Highlands Skiing
Corp.® Aspen consists of four ski hills. By 1967, Aspen Skiing Co. (known
as “Ski Co.”) owned three of them, while Highlands owned the fourth.
Until the late-1970s, the ski hills had offered tickets good for six days
on all four ski areas. But beginning with the 1978-79 ski season, Ski
Co. discontinued the four-area tickets, and instead offered discounted
tickets restricted to the three areas it owned. Ski Co. also refused to sell
lift tickets to Highlands. Highlands’ market share tumbled as a result,
and Highlands sued, alleging a breach of section 2.

The US Supreme Court observed that “even a firm with monopoly
power has no general duty to engage in a joint marketing program
with a competitor”.!® But, “The high value that we have placed on the
right to refuse to deal with other firms does not mean that the right is
unqualified”, the court added." The fact that the four-area ticket had
been jointly offered before was a critical factor in the court’s analysis:

In the actual case that we must decide, the monopolist did not merely
reject a novel offer to participate in a cooperative venture that had been
proposed by a competitor. Rather, the monopolist elected to make an
important change in a pattern of distribution that had originated in a

competitive market and had persisted for several years."?

Further on, the court added,

the record in this case comfortably supports an inference that the mon-
opolist made a deliberate effort to discourage its customers from doing
business with its smaller rival.?
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It's all downhill from here

In 1989, the late Professor Phillip Areeda launched what turned out
to be a devastating critique of the essential facilities doctrine at an ABA
conference.

His thirteen page article begins by noting:

As with most instances of judging by catch-phrase, the law evolves in
three stages: (1) An extreme case arises to which a court responds. (2)
The language of that response is then applied—often mechanically, some-
times cleverly—to expand the application. With too few judges experi-
enced enough with the subject to resist, the doctrine expands to the
limits of its language, with little regard to policy. (3) Such expansions
ultimately become ridiculous, and the process of cutting back begins."

Essential facilities was, he proclaimed, in the expansionary second
phase, and in need of being “brought back to antitrust policy”. After a
review of the cases, he proposed six limiting principles.

Areeda divided the cases into two categories: multifirm combinations,
and single firm conduct cases. Terminal Railroad and Associated Press
were both multifirm combination cases. Areeda approved of Terminal
Railroad:

Recognizing that the combination had obtained a monopoly through
joint purchase, the Supreme Court wisely concluded that the most effi-
cient remedy was to admit nonmember competitors to the consortium."

Associated Press was, however, “a more doubtful case”'® Areeda char-
acterized the case as being about AP’s policy of discriminating against
competitors in its admissions policy, which the Supreme Court enjoined.
However, Areeda notes, “the Court was very careful not to say that the
Associated Press had to admit everyone”."” He criticized the decision for
its vagueness, noting;:

Whatever Associated Press held, it is often said to stand for more or less
the following propositions, with the vague terms emphasized: (1) when-
ever competitors jointly create a useful facility, (2) that is essential to the
competitive vitality of rivals, (3) and (perhaps) essential to the competi-
tive vitality of the market, (4) and admission of rivals is consistent with
the legitimate purposes of the venture, then (5) the collaborators must
admit rivals on relatively equal terms.'®

Turning to single firm conduct cases, Areeda offered four reasons why
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propositions derived from multifirm cases should not govern unilateral
refusals to deal.

First, unilateral conduct occurs much more frequently than multifirm
conduct. Applying principles from multifirm cases to unilateral cases
would lead to subjecting too many decisions to antitrust scrutiny:

concerted action is exceptional, whereas unilateral action is omnipresent.
Innumerable firms engage in unilateral action every day. We have to be
very wary about examining the decisions of each of those firms in our
economy, particularly when anything one has that another wants may be
called an “essential facility”*

Second, multifirm conduct is easier to remedy. Where competitors
create a shared resource, it is easy to order that they admit others who
wish to join. Areeda’s third reason was related to his second: a remedy of
requiring admission is a “one-time remedy that does not require day-to-
day control”. It is also less likely to chill desirable activities.

Fourth,

the combination itself might be evidence of essentiality. Allowing the
competitors to combine in the first place indicates that the proposed
venture is both important and beyond the individual capacity of the col-
laborators. No such inference can be drawn from the activities of single
firms.?

It is noteworthy, however, that Areeda did not disapprove of all
instances of requiring a single firm to deal with a rival. He character-
ized MCI v AT&T as “probably correct”? While not exactly approving
of Otter Tail, he noted that Otter Tail may have evaded the regulation of
its activities to the detriment of consumers.” Aspen Skiing came in for
heavy criticism, however. First of all, Ski Co. was not a monopoly. Next,
Areeda criticized the Supreme Court’s approval of the proposition in the
jury instructions that Ski Co. would be liable to Highland if it had acted
“with exclusionary or anticompetitive purpose of effect”. “This language,”
he commented, “has serious and questionable implications”* He illus-
trated the point with three examples: a patent holder refuses to license
a patent because it wants to exclude a competitor; a newspaper decides
to sell through its own employees because distributors charge too much;
or an owner of a facility such as a warehouse or a laboratory refuses a
request from a competitor to use that facility because it wants to improve
its competitive position relative to that competitor - that is, to exclude
the competitor. Areeda pointed out:
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Of course, the reason any business declines to share the fruits of its labor
with competitors is because it wants to win in the marketplace.*

Ultimately, Areeda dealt with the case by noting that Ski Co’s conduct
was really a form of “quasi-exclusive dealing”*

Areeda concluded his article by offering six limiting principles. They
are worth setting out in full:

(1) There is no general duty to share. Compulsory access, if it exists at all,
is and should be very exceptional.

(2) A single firm’s facility, as distinct from that of a combination, is
“essential” only when it is both critical to the plaintiffs competitive
vitality and the plaintiff is essential for competition in the marketplace.
“Critical to the plaintiff’s competitive vitality” means that the plaintiff
cannot compete effectively without it and that duplication or practical
alternatives are not available.

(3) No one should be forced to deal unless doing so is likely substan-
tially to improve competition in the marketplace by reducing price or
by increasing output or innovation. Such an improvement is unlikely (a)
when it would chill desirable activity; (b) the plaintiff is not an actual or
potential competitor; (c) when the plaintiff merely substitutes itself for
the monopolist or shares the monopolist’s gains; or (d) when the monop-
olist already has the usual privilege of charging the monopoly price for
its resources.

(4) Even when all these conditions are satisfied, denial of access is never
per se unlawful; legitimate business purpose always saves the defendant.
What constitutes legitimacy is a question of law for the courts. Although
the defendant bears the burden of coming forward with a legitimate busi-
ness purpose, the plaintiff bears the burden of persuading the tribunal
that any such claim is unjustified.

(5) The defendant’s intention is seldom illuminating, because every firm
that denies its facilities to rivals does so to limit competition with itself
and increase its profits. Any instruction on intention must ask whether
the defendant had an intention to exclude by improper means. To get
ahead in the marketplace is not itself the kind of intention that contam-
inates conduct.

(6) No court should impose a duty to deal that it cannot explain or
adequately and reasonably supervise. The problem should be deemed
irremedial by antitrust law when compulsory access requires the court
to assume the day-to-day controls characteristic of a regulatory agency.
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Remedies may be practical (a) when admission to a consortium is at
stake, especially at the outset, (b) when divestiture is otherwise appro-
priate and effective, or (c) when, as in Otter Tail, a regulatory agency
already exists to control the terms of dealing. However, the availability of
a remedy is not reason to grant one. Compulsory sharing should remain
exceptional ?®

Another important critique was Einer Elhauge’s 2003 bombshell,
“Defining Better Monopolization Standards”,” where he complained that

Monopolization doctrine currently uses vacuous standards and conclu-
sory labels that provide no meaningful guidance about which conduct
will be condemned as exclusionary.?®

Elhauge laid waste to the entire field of US monopolization law. When
he came to the essential facilities doctrine, he made the important point
that from an ex post perspective, forcing the owner of a monopoly facility
to share that facility will appear to increase competition:

The more fundamental problem is that, from an ex post perspective,
excluding rivals from any property rights valuable and unique enough to
enjoy monopoly power will generally constrain consumer choice, lower
output, and raise prices, thus producing allocative inefficiency. This is
certainly true with intellectual property, where sharing is normally cost-
less, and thus any dissemination of the knowledge protected by the prop-
erty right will produce more efficient competition in using that know-
ledge. But it is also true with any other kind of physical property that
gives the owner monopoly power,'?® assuming sharing is not more costly
than the efficiency gains from competitive use of the property.’

In other words, forcing an owner of a facility that confers market
power will prevent the owner from enjoying that market power and thus
increase competition. But, Elhauge adds:

Such an ex post approach ignores the ex ante reality that it is precisely the
prospect of being able to exclude rivals from one’s property and charge
a price above the marginal cost of using it that is necessary to encourage
the prior investments that created the property, or enhanced or main-
tained its value.*

Thus forcing the owner of the facility to share destroys the incentive
for the owner to have created the facility in the first place. The effect of
forced sharing on the incentive to innovate is large, not small, Elhauge
argues:
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[A] requirement of sharing imposes not a small, but a large reduction on
the scope of monopoly power, and thus will have much more devastating
effects on innovation incentives.*

After considering, and rejecting, several bases for imposing a duty
to deal, Elhauge concludes that antitrust law should intervene against
discriminatory refusals to deal. Ordering a firm to deal with another
where its refusal to deal was discriminatory avoids the difficulties asso-
ciated with other refusal to deal cases. This is because the monopolist
has already set the price (by dealing with others) for access. In principle,
this price is enough to have induced the monopolist to have invested to
create the facility ex ante. As well, since it is the monopoly price, it does
not undermine the incentive that rivals have to invest to duplicate the
facility. Finally, such cases avoid the problem of the court having to set
the price for access.”

Elhauge concludes:

In short, while the ex ante efficiencies created by property rights do
justify virtually all refusals to deal on terms other than the price set by
the property owner, they do not justify discriminatory refusals to deal
with those buyers who are (or deal with) rivals.*®

The near-rejection of essential facilities in the US

Ultimately, Areeda’s critique led to the near-rejection of essential facili-
ties by the US Supreme Court, in two cases.

The first is the 2004 decision in Verizon Communications Inc v Law
Offices of Curtis V Trinko, LLP.** This case arose out of a dispute between
AT&T and Verizon over telephone interconnections mandated by tele-
communications regulations. AT&T was not the plaintiff.

In his majority opinion, Justice Scalia began by stating two fundamen-
tal principles. First, mere possession of monopoly power, and charging
monopoly prices, is not unlawful. To be unlawful, it must be accompa-
nied by anticompetitive conduct.

Second, antitrust law generally does not force market participants to
share facilities with their rivals. He set out the reasons for this in a dense
paragraph that is worth unpacking.

He began by noting that:
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Firms may acquire monopoly power by establishing an infrastructure
that renders them uniquely suited to serve their customers. Compelling
such firms to share the source of their advantage is in some tension with
the underlying purpose of antitrust law, since it may lessen the incen-
tive for the monopolist, the rival, or both to invest in those economically
beneficial facilities.

Put another way, the purpose of competition law is to encourage inno-
vation and investment. When a firm does this, it will obtain a competitive
advantage over its competitors, and perhaps even acquire market power.
If competition law then swoops in and forces this firm to share the results
of its innovation and investment, it risks undercutting its very purpose
for existence.

Next, Scalia J. pointed to two problems with ordering one firm to deal
with another:

Enforced sharing also requires antitrust courts to act as central planners,
identifying the proper price, quantity, and other terms of dealing—a role
for which they are ill suited. Moreover, compelling negotiation between
competitors may facilitate the supreme evil of antitrust: collusion.

He concluded:

Thus, as a general matter, the Sherman Act “does not restrict the long rec-
ognized right of [a] trader or manufacturer engaged in an entirely private
business, freely to exercise his own independent discretion as to parties

with whom he will deal”®*

Scalia J. immediately added that the right to refuse to deal with rivals
is not unqualified, citing Aspen Skiing. But he carefully limited this
qualification:

Under certain circumstances, a refusal to cooperate with rivals can con-
stitute anticompetitive conduct and violate § 2. We have been very cau-
tious in recognizing such exceptions, because of the uncertain virtue of
forced sharing and the difficulty of identifying and remedying anticom-

petitive conduct by a single firm.*

As for Aspen Skiing itself, Scalia ]. observed that it is “at or near the
outer boundary of §2 liability”*” He distinguished that case on the basis
that Ski Co. had decided to cease participation in a cooperative venture
that had presumably been profitable, suggesting a willingness to forsake
short-term profits to achieve an anticompetitive end.*® He also noted that
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Ski Co. had refused to sell to its competitor a product that it was selling
at retail.

Finally, Scalia J. pointedly refused either to endorse or reject the doc-
trine of essential facilities:

We have never recognized such a doctrine ... and we find no need either
to recognize it or to repudiate it here.*

The next case is Pacific Bell Telephone Co v Linkline Communications,
Inc.** The question in Linkline was whether a price squeezing claim
could be brought under section 2 of the Sherman Act in the absence of
an antitrust duty to deal. The US Supreme Court held that it could not.
Linkline was one of four internet service providers that complained that
AT&T was charging them high wholesale prices to lease DSL internet
lines, while charging low prices to its own retail customers; a classic
price squeeze. The decision by lower courts that AT&T did not have an
antitrust duty to deal with its rivals was not challenged before the US
Supreme Court.

The court held that price squeezing claims were indistinguishable from
“insufficient assistance” claims: neither are available in the absence of an
antitrust duty to deal:

There is no meaningful distinction between the “insufficient assistance”
claims we rejected in Trinko and the plaintiffs’ price-squeeze claims in
the instant case. The Trinko plaintiffs challenged the quality of Verizon’s
interconnection service, while this case involves a challenge to AT&T’s
pricing structure. But for antitrust purposes, there is no reason to distin-
guish between price and nonprice components of a transaction. ... The
nub of the complaint in both Trinko and this case is identical—the plain-
tiffs alleged that the defendants (upstream monopolists) abused their
power in the wholesale market to prevent rival firms from competing
effectively in the retail market. Trinko holds that such claims are not cog-
nizable under the Sherman Act in the absence of an antitrust duty to deal.

The implication of this passage is that refusal to deal claims are ana-
lytically identical to price squeezing claims. Put another way, a refusal to
recognize a duty to deal necessarily involves a refusal to recognize price
squeezes as an anticompetitive act. The converse is also true: the recogni-
tion of price squeezing as an anticompetitive act necessarily involves the
recognition of a duty to deal.
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HISTORY OF ESSENTIAL FACILITIES IN CANADA

While Canada’s 1986 Competition Act has been hailed as the world’s
most economically literate, it is also true that the Act’s provisions reflect
the state of economic and judicial thinking, mostly from south of the
border, at the time of its passage. When the 1986 Act was being drafted,
essential facilities was still in what Areeda termed its expansionary phase
in the US. It had yet to be brought back to antitrust principles.

To some extent, the Act’s provisions on refusals to deal reflect this
expansionary phase. Despite this, the approach to refusals to deal and
essential facilities in Canada has been decidedly conservative until
very recently. Two cases, however, suggest that essential facilities has
reached an expansionary phase in Canada: TREB and Vancouver Airport
Authority.

The Competition Act contains five provisions that could be used to
challenge a refusal to deal or denial of access. The two most important
are section 75, which is aimed at refusals to deal, and section 79, dealing
with abuse of dominance, and which is the provision relied on in two
cases dealing with access, TREB and Vancouver Port Authority. Addition-
ally, section 76, price maintenance, contains a provision for remedying
a refusal to deal that is motivated by a low pricing policy. These three
provisions are discussed below.

Certain refusals to deal could potentially be challenged under section
77 (the exclusive dealing, tied selling, and market restriction provision)
and section 90.1 (anticompetitive agreements between competitors).*
These provisions are not addressed in this paper.

Section 75 - Refusal to Deal

Certain features of the Competition Act’s refusal to deal provision,
section 75, are suggestive of an attempt to codify the essential facilities
doctrine.

First, the provision focuses on the importance of the input for a firm,
as section 75(1)(a) requires that:

(a) a person is substantially affected in his business or is precluded from
carrying on business due to his inability to obtain adequate supplies of a
product anywhere in a market on usual trade terms,

However, section 75 stops short of requiring that the input be essential.



200 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL.31,NO.1

In Nadeau Poultry Farm Limited v Groupe Westco Inc, the Competition
Tribunal held that in order to meet this test, the firm in question had to
be affected in an “important or significant way”, but that it was not neces-
sary to show that it was affected to the point of being unable to carry on
business.*> After Westco had stopped supplying Nadeau with live chick-
ens, Nadeau was forced to turn to suppliers in Quebec. The Tribunal
accepted that a reduction of a certain, confidential but “large”, percentage
of revenue met the test, even though that revenue was within historical
norms for the business.

While the precise threshold at which the test in section 75 will be met
is uncertain, and expressed in qualitative rather than quantitative terms,
it is clear that section 75 will become operative in cases where the input
is somewhat less than essential, although it must be important.

Second, the ambit of who can be forced to supply pursuant to section 75
is much broader than under a traditional essential facilities test. Section
75 contains no requirement that the supplier be vertically integrated or
that it control or have market power in the upstream market. In fact,
section 75 is drafted so as to permit a supplier who is entirely innocent of
any anti-competitive animus to be ordered to supply: “the Tribunal may
order that one or more suppliers of the product in the market accept the
person as a customer”.

Nevertheless, the experience to date is that orders under section 75 are
extremely difficult to obtain. Only two applications under section 75 have
succeeded. Both involved parts, for Chrysler cars* and Xerox copiers.*
In both cases, there were no substitutes for the upstream product, that is,
Chrysler and Xerox parts.

Section 76 — Price Maintenance

The Competition Act’s price maintenance provision, section 76, covers
two situations where a supplier refuses to supply a customer because of
the customer’s low pricing policy.*

Section 76 is clearly not an essential facilities provision. Apart from a
competitive effects test with a relatively low threshold (“adverse effect”),
section 76 does not purport to incorporate any elements of the essential
facilities test.

Indeed, section 76 has very few, if any internal controls over its ambit.
If it is proven that the refusal to supply is motivated by the low pricing
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policy of the customer, and if an adverse effect on competition is shown,
then the remedy will likely follow. Section 76 does not just apply in situa-
tions where the supplier was previously supplying the customer, but can
apply where a new customer is refused by the supplier. Incredibly, it is
also not necessary that the supplier be engaged in the business of supply-
ing the product to others! The provision applies to anyone who is “in the
business of producing or supplying a product” (emphasis added), as well
as to anyone who “has the exclusive rights and privileges conferred by a
patent, trade-mark, copyright, registered industrial design or registered
integrated circuit topography”.*® In other words, anyone who produces
a product, but does not supply it to any resellers, and anyone who owns
intellectual property, but does not license it to anyone, can potentially
be forced to supply that product, or license that intellectual property, to
another firm precisely so as to enable that firm to undercut the prices
charged by the producer or owner of the intellectual property.

When private applications are considered, section 76 lacks another
important control. To get leave to bring an application under sections
75 or 77, a would-be private applicant must show that its business is
“directly and substantially affected” by the impugned practices. By con-
trast, to get leave to bring a section 76 application, the applicant must
only show that its business is directly affected. There is no need for it to
be substantially affected.*”

The justification for including a refusal to deal provision in section 76
in the Act is obvious: the ultimate sanction imposed by a supplier on a
customer who disregards its price maintenance policy is to cut off supply.
Thus if the Act is to control price maintenance at all (an arguable point in
itself), then there must be a mechanism to order the supplier to resume
supplies.

Nevertheless, the expansiveness of the refusal to supply provisions in
section 76 make them a potentially attractive avenue for firms seeking to
force a supplier to do business with them; and a correspondingly worri-
some provision for those concerned about the expansionist tendencies of
the essential facilities concept.

One case that illustrates this is Stargrove Entertainment Inc v Universal
Music Publishing Group Canada.*® Stargrove is a bargain-bin CD pro-
ducer. It wanted to produce CDs with recordings that were in the public
domain (that is, copyright over the sound recording had expired), but for
which it needed so-called “mechanical licences”, that is, a licence to make
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copies of the musical work on a CD, as copyright over the words and
music was still in force. When several companies that owned these rights
turned it down, Stargrove commenced an application to bring a private
application under sections 75, 76, and 77 to force the copyright owners
to grant mechanical licences.

The Tribunal denied Stargrove’s application for leave as regards sec-
tions 75 and 77, as it had failed to demonstrate that its business was
substantially affected. But it met the “directly affected” test to proceed
under section 76.

The Tribunal’s previous decision in Warner Music also meant that
intellectual property could not be the subject of an order under section
75.% But it refused to apply Warner Music to section 76, leaving open
the possibility that this provision could apply to intellectual property.
Moreover, although in Visa/MasterCard, the Tribunal held that “a resale
is required under section 76 of the Competition Act”™ in Stargrove, the
Tribunal held that it was an open question whether section 76 extended
to inputs, as opposed to products acquired for resale.”!

As the Stargrove decision was a leave decision, the applicants benefited
from a lower standard of proof. The decision therefore does not establish
that section 76 can be applied to refusals to license intellectual property,
or to refusals to supply inputs as opposed to products for resale; it only
establishes that it might be. As the case was later settled, the question
remains open.

Nevertheless, if section 76 came to be applied to refusals to supply
inputs, as opposed to products for resale, it would expand significantly
the range of cases where a supplier could be forced to supply a customer
against its will. The Tribunal pointed this out in rejecting the Commis-
sioner’s contention that section 76 could be applied to refusals to supply
inputs in Visa/MasterCard:

The Commissioner’s interpretation would mean that Canada has
embarked on a form of price control where any increase in a price — an
increased input — would be subject to section 76 consideration.™

Section 79 - Abuse of dominance

Refusal to deal is not listed among the enumerated anticompetitive
acts listed in section 78.”* Consequently, the question arises whether a
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refusal to deal could be considered an anticompetitive act for purposes
of section 79.

If the logic of the US Supreme Court’s decision in Linkline is accepted,
that is, that refusals to deal are analytically indistinguishable from price
squeezing, then the express inclusion of price squeezing in paragraph
78(1)(a) means that refusals to deal should be recognized as potentially
being an anticompetitive act for purposes of section 79.>*

It could be argued that the inclusion of specific refusal to deal provi-
sions in the Act (principally section 75, but also in section 76, discussed
above) means that Parliament intended that refusals to deal be dealt
with under those specific provisions, and not under the general abuse
of dominance provisions. It is, however, well-established that there is
overlap among the provisions in the Act generally, and those in Part VIII
specifically.

While there is as yet no definitive ruling on whether section 79 covers
anti-competitive refusals to deal, the Bureau takes the position that it
does, and the cases to date tend to support that decision.

The Competition Bureau'’s Approach to (Essential) Facilities

The Bureau has at various times provided its view of the particular
requirements of an essential facilities case under section 79.

In its 2001 Enforcement Guidelines on the Abuse of Dominance Provi-
sions,” the Bureau merely noted that denial of access to a facility can be
an anti-competitive act:

Although not specifically listed in section 78, refusing to allow a com-
petitor access to an incumbent’s facility, or imposing restrictive terms of
access, can constitute an anticompetitive act.*®

In its discussion of margin squeezing, the Bureau stated that a neces-
sary structural condition for squeezing to be profitable is that “there must
be secure and significant unilateral or joint market power upstream’,
because “Otherwise, downstream customers can evade the squeeze by
turning to other suppliers””’

Some years later, in 2008, the Bureau provided a more expansive
outline of its approach to essential facilities, in its Information Bulletin on
the Abuse of Dominance Provisions as Applied to the Telecommunications
Industry (“TAB”). While the TAB was aimed at the telecommunications
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industry, the Bureau states the essential facilities doctrine in the TAB in
general, non-industry specific terms.

The Bureau refers to the doctrine as “denial of access to a facility”
- leaving out the word “essential”. The Bureau set out the following
elements:

i. A vertically integrated firm that has market power in the downstream
(or retail) market for which the facility is an input in the time period
following the denial.

ii. A denial of access to the facility has occurred for the purpose of exclud-
ing competitors from entering or expanding in the downstream market
or otherwise negatively affecting their ability to compete.

iil. The denial has had, is having or is likely to have the effect of substan-
tially lessening or preventing competition in the downstream market.*®

The Bureau stated that it would begin its analysis with an assessment
of downstream market power once denial has occurred. The purpose
behind this seems to be to enable the Bureau to assess the importance of
the upstream input to the downstream market:

In cases where downstream firms do not currently have access, the
ability and incentive of the allegedly dominant firm to impose a SSNIP
in the downstream market will depend on the extent of barriers to entry,
which in turn depends in part on the extent of upstream market power.
For example, if upstream market power exists and it is very difficult or
impossible for downstream competitors to duplicate the facility or obtain
it from other sources, a denial of access to that facility would create a
very high barrier to entry at the downstream level, and hence result in

downstream market power as a result of the denial. [Emphasis added;
footnote omitted]

Thus, while nowhere does the Bureau state that the upstream facility
must be essential, the Bureau’s test suggests that the upstream facility
must be so important that denial of access creates a high barrier to entry
to the downstream market.

Strikingly, the Bureau also suggests that the owner of a facility might
be required to expand the facility to accommodate competitors, pro-
vided that it is not prohibitively expensive to do so:

At the same time, the purpose would not be anti-competitive if there is
a credible and valid business justification for the denial, such as if the
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reason access was denied was because it would be prohibitively expensive
to build the necessary capacity to supply competitors. [Emphasis added]

In its 2012 Abuse Guidelines,”® which replace previous guidance on
abuse of dominance, including the TAB, the Bureau did not articulate
any position on essential facilities.

In March 2018, the Bureau released draft revised Abuse Guidelines.®!
The draft guidelines do not discuss essential facilities or refusals to deal.
They do discuss the concept of market power arising from the ability to
exclude market participants in a downstream market, however.

The 2018 Draft Abuse Guidelines also recognize that dynamic competi-
tion sometimes results in a competitor achieving market power, and that
it is this prospect of achieving market power that provides the incentive
to innovate:

The Bureau is also conscious to avoid enforcement action that chills
dynamic competition in favour of increased static competition. Healthy
dynamic competition may result in sequential “winner take all” competi-
tion for a market based on product quality or innovation, with the result
that the successful firm acquires market power. Often, it is the prospect of
market power that provides the incentive for firms to engage in dynamic
competition.*

Access to Facilities Cases Under Section 79

To date, four cases under section 79 have involved access to facilities
issues: Interac, Tele-Direct, TREB, and Vancouver Airport Authority.

Interac

In the mid-1980s, Canada’s banks created the Interac network of
banking machines, allowing their customers to withdraw money from
other banks. In the mid-1990s, they added Interac Direct Purchase to
the services they provided, allowing customers to pay for goods and ser-
vices at the check-out with their bank cards. By this time, Interac had
nine “charter” members, and 18 “sponsored” members. Only the charter
members could connect directly to the Interac network; other members
had to be sponsored by a charter member.

In an application filed in 1995, the Director of Investigation and
Research (as the Commissioner of Competition was then styled) alleged
that Interac’s membership rules and fee structure prevented competition
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in the market for the supply of shared electronic services and constituted
a joint abuse of dominance by Interac’s members.*

The Director alleged that by combining to create Interac, the nine
largest financial institutions in Canada became members of a single dom-
inant shared electronic network service. Growing consumer demand
for shared electronic financial services offered through Interac made it
essential for financial institutions to connect to Interac in order to retain
their customer base and compete effectively in other retail financial ser-
vices markets, the Director said.

Interac’s charter members abused this dominant position by restrict-
ing access to its network in a number of ways, according to the Director.
Only Interac’s charter members could connect directly to the network;
others had to be sponsored and connect indirectly. Charter membership
was restricted to financial institutions that were also direct clearers in
the Canadian Payments Association (“CPA”) and who deployed ATMs,
who were also required to become shareholders of Interac Inc. and make
a significant investment. The sponsored membership category was less
restrictive, but only financial institutions that were “issuers” (that is, that
issue a bank card) were eligible. As well, the software used by the network
was only licensed to charter members.

Interac’s charter members negotiated a consent order with the Direc-
tor that opened up membership to all commercial entities and allowed
all members to connect directly to the network. It gave representation
on Interac’s board to each of three categories of members (direct con-
nected financial institutions, direct connected non-financial institutions,
and indirect connectors). The order also banned service access fees,
restricting Interac’s revenue to switch fees (per transaction fees) on a
cost-recovery basis. The Tribunal duly approved the consent order in
1996.% As the case was settled, it is of little precedential value.

The Interac case illustrates the inevitable tendency of an order grant-
ing access to a facility forcing the Commissioner and the Tribunal to
assume — and continue in - the role of a regulator. The consent order
contained (and continues to contain) a highly detailed and prescriptive
regulatory scheme: it regulated Interac’s membership, governance, and
fees. The consent order had no termination provisions and no pros-
pect of ever being terminated; it was clearly envisioned as being in force
indefinitely. It has required constant revision to adapt it to changing cir-
cumstances. Thus in 1998, it was varied, on consent, to provide for a
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performance sanctions policy.® In 2000, it was amended to permit the
imposition of monetary penalties on members for non-compliance with
the rules.® In 2003, it was amended to broaden the definition of financial
institution and converted into a consent agreement. The consent agree-
ment was then amended in 2005 to provide for a minimum annual fee,
to prevent cross-subsidization.” In 2013, it was restated, incorporating
significant amendments. These amendments included a provision to
include recovery of research and development costs as part of the switch
fee, and provisions anticipating a restructuring of Interac from an asso-
ciation into a corporation.®® The consent agreement was again restated
in October 2017 to vary the governance provisions applying after the
restructuring to permit a board comprised of eight directors appointed
by financial institution members, four independent directors, plus the
CEO.® The consent agreement continues in force, now against Interac
Corp., more than twenty years after it was first issued.

Tele-Direct

The Tele-Direct case was the first contested case to consider refusals to
deal under the abuse of dominance provisions.

Tele-Direct (Publications) Inc., a subsidiary of Bell Canada and BCE
Inc., published Yellow Pages directories. The Director accused Tele-
Direct of abuse of dominance in two markets, the market for advertising
space, and the market for advertising services, as well as tied selling.

It was the allegation in relation to the market for advertising services
that raised the essential facilities issue. The Director accused Tele-Direct
of leveraging its market power over the advertising space market (a
market it controlled) into the advertising services market (a market it
did not control) by engaging in anti-competitive acts in its dealings both
with agents and consultants. Among other things, the Director chal-
lenged Tele-Direct’s policy of not dealing with consultants as agents for
a customer.

This case manifests a number of difficulties inherent in presenting a
refusal to deal as an anti-competitive act.

First, a refusal to deal is not a positive act, unlike every other sort of
competitive response. Indeed, Tele-Direct argued that, as a matter of law,
it was not obliged to help its competitors, and thus refusal to do so could
not be an anti-competitive act. It added that each of anti-competitive
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acts listed in section 78 involved actively initiating some action; none
involves not doing something or refusing to assist a competitor.”

The Tribunal agreed with the general proposition that competitors do
not have to help one another, but held that this might not apply in a case
under section 79:

As stated above, as a general proposition, competitors should not be

required to assist one another. But, this general proposition may be shown
to be inapplicable in a given section 79 case by the Director proving that
the “act” of the respondent meets the elements of that section and is an
anti-competitive act leading to a substantial lessening of competition.
Then, any order of the Tribunal which may issue is, by definition, not an
order to “assist” a competitor but rather, in the case of subsection 79(1),
an order to cease and desist from anti-competitive conduct. [Emphasis
added]”!

This is, of course, pure sophistry. An order to cease refusing to deal
with someone is an order to deal with them, and such an order must
include details as to the terms on which one must deal. Thus in his Further
Amended Notice of Application, the Director sought orders requiring
Tele-Direct to “accept orders for advertising space” from consultants and
other agents on the same payment and credit terms its sales staff gave to
advertisers, to provide agencies with marketing tools and information,
and to license its trademarks to agencies.”” In short, the orders sought
- and that would have been granted - would have required Tele-Direct
to assist its competitors, not just by accepting orders from them, but by
providing them with credit, marketing information, and even licensed
trademarks.

The Director went further still in final argument. In response to Tele-
Direct’s objection that consultants refused to take financial responsibility
for the orders they placed, unlike agents who paid up front, the Director
proposed that Tele-Direct’s obligation to accept business from consul-
tants be limited to cases where “the third party has guaranteed payment
on behalf of the principal””

As the Tribunal noted, this would mean Tele-Direct’s having to set up
a third sales channel to deal with consultants.” Thus the remedy sought
by the Director morphed from ordering Tele-Direct to offer consultants
the same terms as it offered others into ordering Tele-Direct to deal with
them on different terms.
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The Director’s attempt to force Tele-Direct to set up a new sales channel
highlights a second problem inherent in remedying a refusal to deal:
such orders can involve the respondent having to incur costs in order to
accept the complainant as a customer.

In Tele-Direct, the Tribunal’s answer was that the costs that Tele-Direct
would incur if it were forced to set up this third channel provided a valid
business justification for Tele-Direct’s refusal to deal with consultants.”

While the Tribunal’s instinct that the owner of a facility should not be
forced to incur costs in order to share it with a competitor seems right,
the use of the business justification defence as a means to raise the issue
strains the framework of section 79. A business justification is raised as a
reason for the owner of the facility to refuse to grant access or to deal in
the first place. But the issue of whether an owner of a facility should be
forced to incur costs to assist a competitor goes to the broader question
of how invasive we are prepared to be in our approach to access cases.
Forcing the owner of a facility to expand that facility in order to accom-
modate a competitor is at the extreme end of invasiveness.

In any event, the narrow approach to business justifications established
by the Federal Court of Appeal in Canada Pipe would likely exclude the
costs of expanding the facility as a valid business justification for refusing
access!’®

In considering the cost of creating the third channel, the Tribunal
compared those costs with the relatively minor impact the refusal to deal
was having.”” This way of analyzing the cost of granting access finds no
support in section 79, and could lead to an overbroad approach to refus-
als to deal under section 79. By using this analysis, the Tribunal could
end up ordering firms to deal with their competitors simply because the
inconvenience to the firm is less than the impact on competitors. This
balance of inconvenience approach is not a defensible basis for forcing
dominant firms to supply their competitors.

Tele-Direct also raised the issue of intellectual property rights. The Tri-
bunal refused to qualify Tele-Direct’s refusal to license its trademarks
(such as the well-known “walking fingers” logo) to competitors as an
anti-competitive act, holding that the right to determine whether or not,
and to whom, to license a trade mark, was inherent in the nature of the
right to license the trademark:
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Inherent in the very nature of the right to license a trade-mark is the
right for the owner of the trade-mark to determine whether or not, and
to whom, to grant a licence; selectivity in licensing is fundamental to the
rationale behind protecting trade-marks. The respondents’ trade-marks
are valuable assets and represent considerable goodwill in the market-
place. The decision to license a trade-mark -- essentially, to share the
goodwill vesting in the asset -- is a right which rests entirely with the
owner of the mark. The refusal to license a trade-mark is distinguish-
able from a situation where anti-competitive provisions are attached to a
trade-mark licence.”®

As will be discussed below, this has been overtaken by the decision of
the Federal Court of Appeal in TREB.

TREB

In 2016, in Commissioner of Competition v Toronto Real Estate Board,”
the Competition Tribunal held that The Toronto Real Estate Board
(“TREB”) abused its dominant position by refusing to include certain
data in a data feed for so-called “virtual office websites” (“VOWSs”), and
by maintaining certain rules restricting its members’ use of MLS data.
This decision was upheld by the Federal Court of Appeal in late 2017.%

At heart, TREB was about the use of data to support innovative — and
potentially disruptive — business models. The VOWs that the “innova-
tive” real estate brokers wanted to offer would allow their customers to
conduct searches and obtain information online, including historic sales
data, that “traditional” real estate brokers provide to their customers by
hand, email or fax.

Initially, TREB maintained rules against the use of MLS data in VOWs.
It cut off at least one broker that violated these rules.®!

The Commissioner applied to the Tribunal under section 79 seeking
an order prohibiting these restrictions. But the Commissioner went
further, asking for an order:

directing TREB to implement such resources and facilities as the Tribu-
nal deems necessary to ensure the operation of VOWSs or similar services
by, or on behalf of, member brokers;**

After the Commissioner began her application, TREB decided to
allow brokerages to operate VOWSs, but imposed certain restrictions on
them, and did not include certain data (known as the “Disputed Data”
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in the decision), such as data on sold properties, in the VOW data feed.
It prohibited brokers from displaying historical sold data on VOWs, but
did not impose any restrictions on brokers providing this data by hand,
fax, or email. All brokerages, including the “innovative” brokerages, had
access to the Disputed Data through the regular MLS data base (known
as Stratus);* none had access to it in the VOW data feed. The problem
was that the information from Stratus had to be assembled and uploaded
manually to a VOW, which was not feasible.’* One witness described the
data available through Stratus as “disaggregated”, requiring “brute force
and hours of painstaking work” to analyze.*

The Commissioner characterized this as discriminatory, since TREB
prevented brokerages from providing the Disputed Data through a
VOW, but did not prevent brokerages from providing the very same
information through means other than a website.* The Tribunal agreed,
holding that:

By shielding its Members from important forms of that disruptive
competition, and thereby depriving consumers of the benefit of those
enhanced services, TREB engaged in a discriminatory practice of
anti-competitive acts that has prevented, and continues to prevent,

competition substantially.®”

Whether the case should be considered an essential facilities case
was a matter of debate. TREB and its expert, Jeffrey Church, suggested
that the case should be analyzed using the essential facilities framework
advanced by the Bureau in a CRTC proceeding on essential services.*
Church argued that the Commissioner should thus be required to show
that TREB was dominant in both the upstream and downstream markets,
based on previous statements by the Commissioner.* The Tribunal ques-
tioned this, not wishing to exclude a case where the respondent was not
yet present in the downstream market:

[210] The Tribunal questions whether it is necessary to establish, in an
“essential facilities” case, that the respondent is dominant in both an
upstream and a downstream market. The Tribunal does not wish to pre-
clude the possibility that a demonstration could be made, in a particular
case, that the respondent substantially controls a market for an upstream
input, that it has engaged in a practice of anti-competitive acts in respect
of that input, and that such practice has had, or is having the effect of
preventing or lessening competition in a downstream market. This could
include a downstream market in which the respondent is a new entrant
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or, in any event, a competitor that is not yet able to exercise market power
in that market.”

This is certainly correct in my view.”

In any event, the Tribunal agreed with the Commissioner that TREB
was not an essential facilities case on the basis that TREB was not denying
the complainants access to an input, since they already had access to the
data. It was the withholding of that data from the VOW feed that was the
issue, the Tribunal said:

[212] In brief, this is not a case in which an upstream input supplier is
denying customers access to an input. TREB’s Members already have
access to the Disputed Data through TREB’s Stratus system. Rather, the
withholding of that information from TREB’s VOW Data Feed, and the
rules that restrict the manner in which TREB’s Members can use and

display that and other information, are what is at issue in this case. [Italics
12

in original; underlining added

There are two difficulties with this reasoning. First, contrary to the Tri-
bunal’s finding, denying access to an input is exactly what TREB was
doing. The Tribunal found that a VOW data feed containing the Dis-
puted Data was an input required by innovative brokerages, as the regular
MLS data feed from Stratus was not an adequate substitute even though
it contained the Disputed Data. The innovative brokerages needed the
Disputed Data structured in a way that was usable in a VOW. The Stratus
feed lacked this feature. This finding means that the (as yet non-existent)
VOW data feed containing the Disputed Data was in a separate product
market from the regular MLS data available through Stratus. The Com-
missioner was asking TREB to create this product to provide as an input
to the innovative brokerages. She made this clear in her application, in
asking for an order “directing TREB to implement such resources and
facilities ... to ensure the operation of VOWSs..”[Emphasis added].

This is most clear from the situation at the outset of the application,
when TREB did not offer any VOW data feed at all. Clearly the Commis-
sioner was asking for an order requiring TREB to create a product that
either did not exist yet or that TREB did not produce or supply. But even
after TREB created its VOW data feed, it lacked the key input needed by
the innovative brokerages, that is, the Disputed Data.

Second, if the US Supreme Court was correct in holding that there is
no analytical difference between refusals to deal, quality of service issues,
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and price squeezes (as I believe it was), then it does not matter whether
one characterizes TREB as a refusal to deal or as a quality of service case.
On either characterization, the first question ought to have been whether
it was appropriate to recognize a duty to supply the data to the innovative
brokerages.

Having determined that the case was not an essential facilities case, the
Tribunal moved into a conventional analysis of the elements of section 79.

The Tribunal held that TREB controlled the “relevant market”, namely,
“the supply of MLS-based residential real estate brokerage services in
the GTA”? While TREB did not participate in this market, it had power
over this market deriving from its control over the MLS system and how
information on that system can be used.”* This power to exclude a firm
from the market constitutes market power, the Tribunal held:

To the extent that the power to exclude comprises an ability to restrict the
output of other actual or potential market participants, and thereby to
profitably influence price, it falls squarely within the definition of market
power articulated in Tervita.*

Although the Tribunal rejected TREB’s contention that the market
power analysis should focus on the Disputed Data,* the Tribunal never-
theless found that there were no acceptable substitutes for the Disputed
Data.”” While this analysis was not conducted under the rubric of essen-
tiality, it was in effect an examination of the importance of the Disputed
Data to the “innovative agents who would like to be able to disrupt the
market by offering the Disputed Data over a VOW”*

The Tribunal then turned to the second part of the section 79 test:
whether TREB was engaging in a practice of anti-competitive acts.

The Tribunal added an important requirement to deal with the fact that
TREB did not participate in the relevant market: where the respondent
is not a participant in the relevant market, it must be shown that is has a
“plausible competitive interest” in that market, the Tribunal held.”® The
Tribunal added this requirement in order to avoid the possibility that a
“garden-variety” refusal to supply will be mistaken for anti-competitive
conduct.'” The Tribunals analysis of the plausible competitive interest
element is not highly developed in TREB; it is described simply as an

interest that is different from the typical interest of a supplier in cultivating
downstream competition for its goods or services, or the typical interest
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of a customer in cultivating upstream competition for the supply of the
goods or services that it purchases.'®!

In the case of a trade association, the plausible competitive interest
element can be satisfied by showing that “it has a plausible interest in
protecting some or all of its members from new entrants or from smaller
disruptive competitors”.'*

The Tribunal also found that TREB’s principal motivation was to
insulate its members from disruptive competition from innovative
internet-based real estate brokerages.'”

Turning to the third element of the section 79 test, the Tribunal found
that TREB’s refusal to include the Disputed Data in the data feed sub-
stantially prevented competition in the supply of MLS-based residential
real estate services in the GTA. The effect on competition was mainly on
innovation: “but for” TREB’s restrictions on the Disputed Data, there
would be a broader range of services available, at a higher quality, and
with more innovation. Indeed, the Tribunal was not satisfied that com-
mission rates would go down.'**

Having found that all three elements of the section 79 test were met,
the Tribunal had to consider whether the intellectual property defence
in subsection 79(5) applied. That provision exempts what is known as
a “mere exercise” of an intellectual property right from the ambit of
section 79. Thus a bare refusal to license intellectual property cannot be
challenged under section 79.

The Tribunal held that as the MLS database did not attract copyright
protection, the defence could not apply. It went on to consider, however,
whether TREB’s conduct would be immunized by the defence if the data-
base were protected by copyright.

The Tribunal held that TREB’s restrictions on the Disputed Data went
beyond the “mere exercise” of an intellectual property right because
TREB attached anti-competitive conditions to the use of the data by its
members. TREB was using its control over the database to increase its
market power beyond any advantages derived from the Copyright Act
by, on the one hand, allowing its members to use the data to do business
in the traditional way, but, on the other, not allowing innovators to use
the data to disrupt the business of TREB’s more traditional members.'®

TREB appealed to the Federal Court of Appeal, and lost. The appeal
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court made a number of comments that are relevant to the issue of
essential facilities.

In particular, the court narrowed the intellectual property defence in
section 79(5) to the point of extinction. The court wrote:

In light of the determination that the VOW Policy was anti-competitive,
subsection 79(5) of the Competition Act precludes reliance on copyright
as a defence to an anti-competitive act. This is sufficient to dispose of the
appeal in respect of copyright.'® [Emphasis added]

After citing the text of subsection 79(5), the court continued:

[180] Parliament clearly signaled, through the use of the word “only”, to
insulate intellectual property rights from allegations of anti-competitive

conduct in circumstances where the right granted by Parliament, in this
case, copyright, is the sole purpose of exercise or use. Put otherwise,

anti-competitive behaviour cannot shelter behind a claim of copyright

unless the use or protection of the copyright is the sole justification for

the practice.'” [Emphasis added]

In these passages, the court seems to be saying that an anti-competitive
intention for a refusal to license is all that it takes to add the “something
more” to take conduct beyond a “mere exercise” of an intellectual prop-
erty right, and thus out of the safe harbour of subsection 79(5).

This is also inconsistent with wording of subsection 79(5). The English
version of subsection 79(5) exempts an “act engaged in pursuant only
to the exercise of any right or enjoyment of any interest derived under”
various federal intellectual property statutes. Nowhere does subsection
79(5) require that the purpose of the exercise of the IP right be the right
itself. Inherent in IP rights is the right to license, or not to license, the IP.
Hence the exercise of IP rights includes licensing, or refusing to license,
IP. The inconsistency is even more obvious when the French version of
subsection 79(5) is considered:

(5) Pour lapplication du présent article, un agissement résultant du seul
fait de lexercice de quelque droit ou de la jouissance de quelque intérét

découlant de la Loi sur les brevets, de la Loi sur les dessins industriels, de
la Loi sur le droit dauteur, de la Loi sur les marques de commerce, de la
Loi sur les topographies de circuits integrés ou de toute autre loi fédérale

relative a la propriété intellectuelle ou industrielle ne constitue pas un
agissement anti-concurrentiel. [Emphasis added]
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There is nothing in the French text to support the interpolation of a
requirement that the sole purpose of an exercise of the IP right must be
the IP right itself.

The court’s interpretation is also inconsistent with the presence of sub-
section 79(5) in the Competition Act. Conduct cannot be determined to be
anti-competitive under paragraph 79(1)(b) unless there is an anti-com-
petitive intention present, whether objective or subjective. If subsection
79(5) only applies where there is no anti-competitive intention, then it
only applies to conduct that would not be considered anti-competitive
under paragraph 79(1)(b). Thus subsection 79(5) only applies where it
is not needed, making it surplusage, which violates a canon of statutory
interpretation relied on by the same court in Canada Pipe.'®®

Finally, the court’s view that a refusal to license must be motivated
by protection or use of the right itself is circular, and inconsistent with
the purpose for which IP rights are granted in the first place. As the
Competition Bureau recognizes in its Intellectual Property Enforcement
Guidelines, intellectual property legislation is designed to deal with the
non-rivalrous nature of intellectual property by giving the owner the
right to exclude others and force them to bargain for access. The ratio-
nale for doing this is to encourage the creation of intellectual property.
It is a necessary corollary of the existence of intellectual property that it
gives its owner the power to limit or even exclude competition in relation
to the intellectual property in order to enjoy monopoly returns during
the period of protection. Thus the right to exclude competitors during
the period of statutory protection is a feature, not a bug. For example,
suppose the owner of a patent were approached by a would-be competi-
tor, who says, license your patent to me so that I can compete with you
and disrupt your business. On the traditional view of intellectual prop-
erty, the patent owner is well within its rights to refuse to license for the
very purpose of preventing this threatened competition and continu-
ing to enjoy monopoly returns. In the leading case of Molnlycke AB v
Kimberly-Clark of Canada Ltd,'” the Federal Court of Appeal reflected
this view, commenting that Parliament had expressly provided for the
impairment of competition inherent in IP:

Certainly the existence of a patent is apt to limit, lessen, restrain or
injure competition - monopolies do - but its issuance and the inher-
ent impairment of competition has been expressly provided for by an
Act of Parliament, which has made provision for compulsory licensing
in circumstances where it has considered the ordinary incidence of the
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statutory monopoly to be contrary to public policy. It is the existence of
the patent, not the manner in which issue was obtained or how and by
whom its monopoly is agreed to be enforced and defended, that impairs
competition.

The Federal Court of Appeal’s decision in TREB removes these impor-
tant rights granted by Parliament.

Moreover, given the equivalence between intellectual property and
regular property posited by the Bureau in its IP Guidelines, the TREB
appeal decision suggests that any refusal to grant access to a facility or
refusal to deal that is motivated by the desire of the owner of the facility
to continue to enjoy the returns that the market power inherent in the
facility confers would be subject to challenge.

Does TREB represent an example of an expansionist approach to
essential facilities without regard to policy?

In the result, probably not, for two reasons. First, the Tribunal found as
a fact that TREB, an association of real estate brokers, was discriminating
in favour of traditional bricks-and-mortar brokerages and against inno-
vative online brokers. Assuming this finding to be correct, it would bring
the case within the category of discriminatory refusals to deal, where,
according to Elhauge, intervention is appropriate.

Second, the MLS database was created by a group of competitors to
benefit the industry as a whole. Where a group of competitors creates a
facility, and then uses it to entrench their position vis-a-vis new entrants
to the industry, intervention should more readily be contemplated.

That being said, there is one feature of the TREB case that is concern-
ing. In her initial application, the Commissioner was seeking to force
TREB to create a product that did not yet exist, namely a VOW data feed
containing the Disputed Data. It is one thing to force a firm to remove
restrictions on accessing an existing product (in this case, Stratus), but
another to require it to create a new product in order to assist competi-
tors. In a single firm case, this would be an intolerable imposition. It is
only TREB's status as a trade association that can possibly justify such an
extreme remedy.

Vancouver Airport Authority

If TREB was an essential facilities case in disguise, the Vancouver
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Airport Authority case is a classic essential facilities case. As of the
writing of this paper, the case had yet to be heard by the Tribunal; only
the pleadings and expert reports filed on behalf of the Commissioner
and the respondent airport authority were available.

On its facts, the case is quite simple. Vancouver Airport Authority
(“VAA”) only allows two catering companies access to the airside part of
the airport to provide catering (that is, the preparation of airline meals),
and galley handling (that is, the loading and unloading of meals and
other items to and from aircraft). VAA turned down a number of other
firms that wanted access to the airside to provide catering and galley
handling. VAA also requires catering firms to lease space at the airport
to prepare meals, rather than preparing them off-site.

In his application under section 79, the Commissioner has taken the
position that VAA should allow all catering and galley handling firms
access to its airside, so long as they meet customary health, safety, secu-
rity, and performance requirements.

The Commissioner proposes two relevant markets: (a) the market for
galley handling at the airport, and (b) the market for airside access for
the supply of galley handling. Airside access is a necessary input for a
firm wishing to compete in the market for galley handling at the airport.

VAA controls both markets, the Commissioner claims. First, and obvi-
ously, VAA is a monopolist in the market for airside access. Second, it
controls the market for galley handling by controlling access to a neces-
sary input, the Commissioner says, which gives it the power to exclude
firms from supplying services at the airport.

The Commissioner alleges two practices of anti-competitive acts (a)
VAAS refusal to grant access to the airport airside to would-be new
entrants in the market for galley handlings, and (b) its requirement that
galley handling firms lease land at the airport to operate kitchens, which
constitutes tying of access to the airside for the supply of galley handling
to leasing of airport land."°

In TREB, the Tribunal imposed an additional requirement in access
cases: the Commissioner must show that upstream respondent have a
“plausible competitive interest” in the downstream market.

The Commissioner alleges that VAA has a competitive interest in insu-
lating incumbent catering firms at the airport from competition, because
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the airport shares in their revenue, both from rent payments and fees
paid under airside access agreements, which are calculated as a percent-
age of revenue.'"!

Finally, VAA’ refusal to allow more firms onto the airside prevents
competition in the market for galley handling at the airport. But for
VAA's refusal, the Commissioner says, there would be more firms sup-
plying these services, leading to higher quality, more innovation, and
lower prices.'?

In its response, VAA essentially appeals to its exercise of business
judgment in the running of an airport. It notes that it does not provide
catering or galley handling services and has no commercial interest in
any firm that does. VAA points out that the incumbent catering firms
have made significant capital investments to develop facilities at the
airport.'”

VAA justifies its requirement that catering firms maintain kitchens
on the airport lands based on the fact that the airport is on an island
reachable by four bridges, which become bottlenecks during rush hours.
VAA notes that flight manifests are subject to last minute changes, yet
delays in food reaching aircraft from oft-site could delay flights, causing
a domino effect of delays at the airport.

VAA attacks the Commissioner’s theory on the competitive interest
requirement in its Concise Statement of Economic Theory. It argues
that it derives no benefit from restricting competition among firms pro-
viding catering and galley handling if the resulting market structure is
inefficient. Moreover, it says, even if it was acting as a profit-maximiz-
ing monopolist, it would have an incentive to ensure the most efficient
market structure in order to maximize its revenues from catering and
galley handling firms.

The Commissioner’s expert, Dr. Gunnar Neils, notes that in order for
a firm to foreclose downstream competition through a refusal to grant
access to an upstream input, the firm must be dominant in the upstream
market, but does not need to be dominant or even active in the down-
stream market.'"* The upstream firm’s motive to do so may come from a
financial stake in the outcome of competition downstream.'*> He com-
pares the VAA case to a case involving Luton Airport in the UK. Luton
Airport awarded an exclusive concession for bus services, which led to
higher prices. Since Luton received fees based on the expected revenue of
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the bus operator, it had an incentive to favour one downstream provider
over another."¢

VAAS expert, Dr. David Reitman, argues that Dr. Neils’ hypothesis that
VAA can make more revenue from fees with two firms providing galley
handling than with three assumes that demand for catering and galley
handling is inelastic; that is, that there will be the same demand with
two providers charging higher prices than with three charging lower
prices. However, if VAA were attempting to maximize its fees, it would
simply increase them until further increases were unprofitable. In other
words, it does not get an additional benefit from restricting competition,
because fees are already at the maximum. The same applies if demand
is elastic, because higher prices would reduce demand. Once again, he
says, “as long as VAA exercises control over flight caterers by setting the
port fee rate, it derives no greater benefit by exercising further control
through limiting entry of flight caterers”!"”

Dr. Reitman also takes issue with Dr. Neils’ contention that there is
room for a third caterer at the airport, based on the same reasoning.
If VAA is seeking to maximize its revenues from caterers, then it will
have increased its rents and fees to just below the point at which the
incumbent caterers would exit the market. In other words, VAA would
be leaving them with just enough return to keep them in the market, but
not enough to weather entry by a third firm."®

Dr. Reitman takes his argument still further, arguing that if VAA
wanted to maximize revenues, it would be better off allowing entry by
another firm.'"

It remains to be seen, of course, how the evidence will develop at
the hearing, and what decision the Tribunal will make. Nevertheless,
the Commissioner’s case, as presented so far, illustrates the dangers
of Areeda’s second phase, that is, expansion of the doctrine with little
regard to policy to the point of becoming ridiculous.

First, the upstream market proposed by the Commissioner, namely the
market for airside access for the supply of galley handling, is simply a
contractual licence to pass through a fence separating the ground-side
from the airside parts of the airport property. There is, of course, no
reason in principle why a licence to come onto land cannot be a product
for purposes of the Competition Act. But forcing a land-owner to grant
a licence to come onto land is at the extreme end of competition law
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interventions, since it deprives the owner of that most fundamental of
rights pertaining to property, namely, the right to exclude others from it.

Second, the VAA case provides an example of how it can be too easy
to meet the elements of section 79 in an access case. If the facility is a
truly essential input for participants in the downstream market, then its
owner will have market power, and the owner’s refusal to grant access
to that facility is inevitably exclusionary. Thus the first two elements are
easily met. The third element is also too easily met: since forcing the
owner to share the facility will likely increase competition downstream,
the owner’s refusal to grant access will cause a substantial prevention
of competition. Effectively, for the Commissioner to obtain an order in
such a case, all that is needed is that the owner of a bottleneck input
refuses to share it.

To take an example: suppose firm A is an online business that has,
through millions of interactions with its customers, developed a data-
base that gives it insights into its customers’ preferences that in turn give
it significant market power. Firm B wants to compete with A, but finds
that without this data and these insights, it is unable to enter the market.
A refuses to license the data to B. So the Commissioner brings an appli-
cation. It is obvious that A has market power over the input (the data),
and its refusal to license the patent to B is exclusionary given the market
power in the downstream market that the data confers. Finally, there
would be more competition if A were forced to license the data to B.

This is essentially what lay behind Elhauge’s criticism of the doctrine:

The more fundamental problem is that, from an ex post perspective,
excluding rivals from any property rights valuable and unique enough to
enjoy monopoly power will generally constrain consumer choice, lower
output, and raise prices, thus producing allocative inefficiency.'?°

Thus, employing a standard section 79 analysis will result in owners
of facilities being forced to share those facilities when other policy con-
siderations suggest that they should not. Such forced sharing is not just
inconsistent with property rights, it is destructive of the incentives to
invest to build facilities or create new intellectual property that are inher-
ent in the protection that the law accords property of all kinds, including
intellectual property.

The only brake upon this ridiculous expansion of the doctrine is the
plausible competitive interest requirement introduced by the Tribunal in
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TREB. It remains to be seen whether this element will be robust enough.
In VAA, the plausible competitive interest in the downstream market
pleaded by the Commissioner is that VAA charges fees for the upstream
product, namely, access to the airside. But every upstream supplier
charges fees of some sort to its customers. If that is enough to create a
plausible competitive interest in the downstream market, then the plau-
sible competitive interest requirement is devoid of any meaning. Thus if
the Commissioner’s theory were to be accepted, it would wipe out any
meaningful constraint on the essential facilities doctrine arising from
the plausible competitive interest requirement.

The Bureau purports to recognize that forced sharing should be
exceptional. For example, in its big data white paper, the Bureau wrote:

One potential remedy imposes a duty to deal on an offending party in a
conduct case. The Bureau is mindful that mandating a duty to deal can
potentially chill incentives to innovate and should therefore be pursued
only in exceptional circumstances in big data cases as in non-big data
cases.'?!

Yet the way the Commissioner has pleaded the VAA case would make
forced access routine rather than exceptional. The VAA case is, in short,
an example of the expansion of the doctrine to the point of ridiculousness.

Third, the VAA case also highlights difficulties arising from transform-
ing the Commissioner and the Tribunal into regulators, in this case, of
airport operations. The remedy sought by the Commissioner would
require VAA to permit an unlimited number of caterers to have access
to the airport. Surely, however, there must be some upper limit on the
number of catering trucks that can drive over the four bridges to the
airport and deliver services airside at the airport. If the Commissioner’s
application succeeds, the Tribunal will have to regulate this aspect of
airport operations at Vancouver Airport.

The Tribunal will also have to regulate health, safety, security, and per-
formance requirements at Vancouver Airport, since the order sought
by the Commissioner would require VAA to accept any firm that meets
“customary health, safety, security, and performance requirements” If
VAA rejects any applications from catering firms on the grounds that
they do not meet these requirements, the dispute over this point will be
adjudicated by the Tribunal.
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THE FUTURE OF ESSENTIAL FACILITIES IN CANADA

Orders requiring a firm to grant access to a facility to another firm, or
to deal with another firm, are at the extreme end of the range of possible
competition law interventions. Such orders deprive firms of important
common law and statutory rights relating to property and freedom of
contract. They are, arguably, tantamount to an expropriation of part of
the bundle of rights that we call property. Accordingly, they should only
be granted in the most exceptional of cases. It follows that limiting prin-
ciples are required to constrain a doctrine that could otherwise easily get
out of hand.

Paradoxically, the elements of section 79 are especially easy to meet
in essential facilities cases; and the few cases to date do not provide the
robust limiting principles that are required to prevent the expansion of
this doctrine reaching the point of ridiculousness.

I will not attempt to improve upon the limiting principles proposed by
Areeda nearly thirty years ago. They remain valid. However the following
limiting principles might be suggested as being particularly appropri-
ate to the doctrine of essential facilities as it is being developed in the
context of Canada’s Competition Act.

First of all, we need to abandon the fiction that there is no difference
between an omission and an act of commission, and that characterising
the remedy for a refusal to grant access as an order that the firm stop
refusing to grant access somehow means that the order is not a manda-
tory order requiring a firm to grant access. Wrongs of omission are very
different from wrongs of commission. In competition law as in other
areas of law, an omission is only a wrong if there is a legal duty to do
whatever it is one has not done. Getting this point right ensures that the
analysis will be focussed where it should be: on whether or not there is a
competition law duty to grant access or to deal with another firm.

Second, the Competition Act contains a provision expressly targeted at
refusals to deal, in section 75. It is extremely difficult to make out a case
under section 75, as it should be. Since there is a greater risk of false posi-
tives under section 79 than under section 75, section 75 should be the
preferred route for cases involving a refusal to grant access or a refusal to
deal, absent compelling reasons why section 79 should be used. Bringing
an access case under section 79 because the case would be too difficult
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to prove under section 75 is a sign that the case may not be one of those
exceptional cases where access should be ordered.

Third, in a case under section 79, a mere refusal by a single firm to
grant access to a facility, or to supply a product, should generally be
immune from competition law scrutiny, just as mere refusals to license
IP are immune. Something more is required.

This is because the right to determine whether or not, and to whom,
to grant access, is inherent in the nature of all property. All property, not
just IP, is a legal construct. Property is usually defined as a “bundle of
rights”, with the right to exclude others from it being fundamental.’* The
Bureau comments in its Intellectual Property Enforcement Guidelines that
“[p]rivate property rights are the foundation of a market economy”, and
points to the key aspect of property rights, namely, the right to exclude,
and thus, to force those who want access to that property to bargain for
it. The Bureau’s approach to IP is thus to regard it as analogous to physi-
cal property.'* This goes both ways.

Contrary to the decision of the Federal Court of Appeal in TREB,
that something must be more than the fact that the refusal will have an
exclusionary effect, even if that exclusionary effect is intended. Property
rights, whether they relate to real property, chattels, or IP, confer the
right to exclude, or to grant access to, others.

Similarly, a desire to continue to enjoy the monopoly rents that owning
property may confer does not supply the “something more” element.
Competition law recognizes that firms that acquire market power
through legitimate means legitimately enjoy the profits that come with
it. The Bureau recognized this in its 2001 Abuse Guidelines:

In situations where it is established that one supplier (wholesaler) pos-
sesses the market power required to exercise control, and that this control
has been acquired through means that do not contravene the Act, poten-
tial monopoly profits can be extracted simply by charging a monopoly
price for the product at the wholesale level. This is not an abuse of market
power.'?*

Similarly, in the 2012 Abuse Guidelines, the Bureau states:

Section 79 guards against anti-competitive conduct by firms with market
power, and promotes conditions under which all firms are afforded an
opportunity to succeed or fail on the basis of their respective ability
to compete; however, it does not seek to establish equality among
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competitors. For example, the fact that a firm holds market power is
not, in and of itself, sufficient to warrant intervention under section 79.
Likewise, charging higher prices to customers, or offering lower levels of
service than would otherwise be expected in a more competitive market,
will not alone constitute abuse of a dominant position.'?

Thus competition law recognizes that a firm that has acquired market
power legitimately is entitled to enjoy that market power, by, for example,
charging higher prices. Characterizing a refusal to share the facility that
creates the market power as “exclusionary” is really just another way of
saying that the firm should not be permitted to enjoy the market power
inherent in the facility. It would chill innovation and thus dynamic com-
petition, as the Bureau recognizes in its 2018 Draft Abuse Guidelines:
“Often, it is the prospect of market power that provides the incentive for
firms to engage in dynamic competition.”**¢

In some cases, there may be compelling public policy reasons to inter-
fere with these property rights. Forced sharing of telecommunications
infrastructure may be one example. Where these public policy reasons
exist, the forced sharing should be accomplished through sector-specific
regulation.

Fourth, a dispute around the quality or terms of access or supply
should be analyzed in the same way as a case involving a refusal to grant
access or to deal. In other words, before the Tribunal can make an order
about the quality or terms of access or supply, there must be a sufficient
basis to order access or supply in the first place.

Fifth, no firm should be required to create or expand a facility in order
to share it with a competitor, or to compromise its own use of the facility.
There may be exceptions to this principle in cases involving discrimina-
tory refusals to deal.

Finally, as with all mandatory orders, before ordering a firm to grant
access or to deal with another, the Tribunal needs to consider whether
it has the competence to craft an enforceable order and to enforce it.
The VAA case raises this issue: the Tribunal should think long and hard
before it decides to get into the business of regulating airport operations.
The Tribunal also needs to consider whether it is undertaking a regula-
tory burden that will require it to revisit the order repeatedly, and for an
indefinite duration.
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With these limiting principles in mind, in what kinds of cases should a
firm be ordered to grant access or to supply a firm?

First, the upstream input must be truly essential, not desirable, and it
must be impossible for the firm seeking access to reproduce it. In other
words, the degree of market power required to satisfy the dominance
element must be at the very high end of the range.

Second, because the elements of section 79 are too easily met in access
cases, more is required than the exclusionary effect that a mere refusal to
grant access or to deal causes. The Tribunal’s requirement that a plausible
competitive interest in the downstream market must be shown is a good
start. This requirement must be robust, however. The mere fact that the
owner of the upstream input makes money from that input is not a plau-
sible competitive interest in the downstream market. Unfortunately, the
Tribunal provided little guidance on the scope of the plausible competi-
tive interest requirement.

The structural preconditions outlined by the Bureau in relation to
price squeezes in the 2001 Abuse Guidelines also provide helpful guid-
ance. In particular, the Bureau explained that price squeezes only make
sense where domination of the upstream market is not enough, and the
firm also needs to dominate the downstream market.'?’

Similarly, while it would be unwise to attempt a definitive list of the
categories of cases where a remedy is more likely appropriate, there are
two fairly obvious candidates: (a) cases involving multi-firm conduct,
where a group of competitors creates a facility and then uses the market
power inherent in that facility to exclude other competitors; and (b)
cases involving a discriminatory refusal to deal. It should be noted that
cases falling within the first category will likely also fall within the second
category.
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COMMENTS / COMMENTAIRES

SECTION 36 REQUESTS FOR ACCESS TO
INFORMATION AND THE COMPETITION BUREAU:
HAST THOU FORSAKEN ME?

Mohsen Seddigh!

The Competition Bureau has adopted an approach consisting of general
opposition to requests for access to information for the purpose of private
lawsuits under section 36. The Bureau has in the past resisted information
requests on account of a class privilege over all information in its posses-
sion amongst other reasons. This article argues that the Bureau’s general
position is contrary to the governing legislation. The Bureau’s reasons for
its general position are not compelling because the Bureau fails to factor
into the analysis the role of private enforcement within the Canadian com-
petition regulatory scheme. The legislative history of the private right of
action, Parliament’s intention in creating an integrated regulatory scheme,
and the realities of competition enforcement do not support the Bureau’s
blanket refusal to disclose. Similarly, the text of the legislation, the caselaw,
and the state of the law in foreign jurisdictions do not lend credence to
the Bureau’s approach to private enforcement. This article proposes that
cooperation with private enforcers, rather than opposition to them, is the
correct approach. In the exceptional cases where the Bureau properly needs
to oppose disclosure, a case-by-case study and justification of the denial of
access requests for section 36 enforcement would comply with the law and
would better protect the many interests involved.

Le Bureau de la concurrence a adopté une position dopposition systé-
matique aux demandes daccés a 'information faites aux fins de poursuites
privées intentées en vertu de larticle 36. Il sest ingénié a les contrer en invo-
quant, entre autres motifs, un privilége générique qui met a couvert tous les
renseignements en sa possession. Le présent article fait valoir que ce procédé
est contraire aux dispositions législatives applicables. Les arguments que le
Bureau invoque pour justifier sa position ne sont pas convaincants, son
analyse ne tenant pas compte du role des agents dapplication du droit privé
dans le systéme canadien de réglementation de la concurrence. En effet, ce
refus de divulgation systématique ne cadre pas avec Uhistoire législative du
droit privé daction, ni avec l'intention dans laquelle le Parlement a créé un
systéme de réglementation intégré, ni avec les réalités de lapplication de la
loi en matiére de concurrence. Le libellé de la loi, la jurisprudence et létat
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du droit étranger indiquent eux aussi que la position du Bureau quant a
Tapplication du droit privé ne tient pas la route. Dans cet article, jexplique
pourquoi la bonne solution est de coopérer avec les agents dapplication du
droit privé, et non de leur résister. Dans les cas exceptionnels oti le Bureau
doit réellement sopposer a la divulgation, une analyse au cas par cas et
une justification du refus de la demande daccés visant lapplication de
larticle 36 satisferaient aux exigences légales, et les nombreux intéréts en
jeu seraient ainsi mieux protégeés.

I. Introduction

he Commissioner of Competition has generally resisted requests

for information from private parties in proceedings under

section 36 of the Competition Act* The Bureau’s approach to
these requests culminated in its 2017 bulletin titled “Requests for infor-
mation from private parties in proceedings under section 36 of the Com-
petition Act”? The Bureau revised and updated the 2017 Bulletin on June
11, 2018.* The general position in the two Bulletins is that the Commis-
sioner will oppose requests for information and will take all measures
necessary to withhold any information in its possession.

This paper argues that (a) the Bureau’s approach is based on flawed
analysis in that it wholly excludes section 36 of the Act as a factor;’ and
(b) given the importance of the interests involved and the scheme of the
Act, a collaborative case-by-case review, not blanket opposition to dis-
closure, would comply with the Act and be responsive to Parliament’s
goals in creating a private right of action.

The Act in its broader context reveals that Parliament created a legisla-
tive/regulatory scheme for the purpose of maintaining and encouraging
competition in Canada “in order to ensure that small and medium-sized
enterprises have an equitable opportunity to participate in the Canadian
economy and in order to provide consumers with competitive prices
and product choices”® Parliament gave the primary responsibility for
the administration and enforcement of the Act to the Commissioner.”
However, Parliament also saw fit to create a statutory private right of action
as an enforcement mechanism to compensate victims and deter the most
egregious anti-competitive conduct contrary to the Act. While Parlia-
ment created a cloak of confidentiality on the information obtained by the
Competition Bureau, it also created an exception where the information is
needed for the purposes of the administration or enforcement of the Act.
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Section 36 proceedings are a vital element of the enforcement of the
Act. Parliament considered private enforcement under section 36 to be
in the public interest. Nothing in the legislation suggests that Parliament
intended section 36 enforcement to be subsidiary to the broader scheme
of the Act in protecting competition and Canadian consumers. In reality,
civil litigation in many instances has proven far more effective in compen-
sating victims and deterring and punishing anti-competitive behaviour
than the enforcement alternatives available to the Commissioner.

Therefore, while there is no doubt concerning the special statutory
position of the Commissioner or the potential significance in some cir-
cumstances of some of the factors that the Bureau typically relies upon
to oppose disclosure, the Bureau’s general approach fails to take into
consideration the broader context of the Act and its objectives. This
paper proposes that the regulatory scheme created by the Act requires
cooperation from the Commissioner with private enforcers, rather than
opposition. In the same vein, instead of a blanket refusal to disclose, a
case-by-case analysis of information requests that balances the myriad
interests and statutory considerations at issue would better comply with
the Act and jurisprudence.

Il. The Bureau’s General Approach to
Access Requests

In reported cases where section 36 private enforcers have sought access
to information in the Commissioner’s possession, the Commissioner’s
general response has been unreserved, blanket opposition. For example,
in Pro-Sys Consultants Ltd v Microsoft Corporation,® the plaintiffs brought
a class action against Microsoft alleging various anti-competitive wrongs
that enabled it to charge higher prices for its products. The Bureau had
earlier investigated Microsoft but ultimately decided not to take enforce-
ment action. The plaintiffs sought disclosure from the Bureau of certain
correspondence, notes, research and other documents relating to the
Microsoft investigation. The Bureau joined forces with Microsoft to resist
the request in its entirety. In Imperial Oil v Jacques,’ section 36 class action
plaintiffs sought the disclosure of certain recordings of communications
intercepted by the Bureau in the course of its criminal investigation into
a gasoline price-fixing conspiracy in Quebec. The Bureau opposed the
request and litigated the matter all the way up to the Supreme Court of
Canada. Most recently in Canada (Attorney General) v Thouin,'® section
36 plaintiffs sought discovery of the Bureau’s price-fixing investigator on
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the subject matter of the section 36 proceeding. The Bureau countered
by raising the common law immunity from discovery on the ground that
neither the Crown nor the Bureau was a party in the class action. While
none of these cases disposed of the problematique raised in this article,
they show the Commissioner’s typical response has been to oppose the
requests rather than cooperate with section 36 private enforcers in com-
bating anti-competitive conduct.

The Commissioner’s approach toward requests for access to informa-
tion in his or her possession or control from persons contemplating, or
who are parties to, proceedings under section 36 of the Act crystalized
in the 2017 Bulletin and its subsequent 2018 version. The Commissioner
announced his general opposition to the production of any information
in the Bureau’s possession regarding anti-competitive conduct. The 2017
and 2018 Bulletins describe the general position in identical terms:

[I]f served with a subpoena, the Bureau will inform the information pro-
vider so it has knowledge of, and an opportunity to intervene. The Bureau
will, if appropriate, oppose a subpoena for production of information if
compliance would potentially interfere with an ongoing examination,
inquiry or enforcement proceeding or otherwise adversely affect the
administration or enforcement of the Act. If the Bureau’s opposition is
unsuccessful, it will seek protective court orders to maintain the confi-
dentiality of the information in question."

The Bulletins failed to specify any “appropriate” circumstance where
the Commissioner would not oppose an access request.'” The Bulletins
only dealt with reasons why information in the possession of the Com-
missioner must be withheld from private enforcers under section 36. As
such, the Bulletins voiced a blanket statement of opposition to disclosure;
a statement of opposition that was reinforced by the Bureau’s pledge to
seek protective court orders in the face of a subpoena.

The Bulletins provide four arguments in support of the general posi-
tion. First, requests for information interfere with the Bureau’s ongoing
examinations, inquiries or enforcement proceedings. Second, confiden-
tiality fundamentally contributes to the Bureau’s administration and
enforcement of the Act, be it in an ongoing or even closed examination,
inquiry or enforcement proceedings. In this respect, the Bureau high-
lights its reliance on voluntarily provided information—the provision of
which, the Bulletins argue, might experience a chilling effect if there is
a likelihood that the information would be released to parties outside
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the Bureau—and the proprietary and/or commercially sensitive nature
of some of the information at issue. Third, responding to requests may
become a financial burden and tie up Bureau staft in production efforts
instead of other duties under the Act. Fourth, in the 2017 Bulletin the
Bureau argued that a public interest class privilege attached to the infor-
mation in the Commissioner’s possession. In the 2018 Bulletin, in light
of subsequent jurisprudence from the Federal Court of Appeal discussed
below, the Bureau argued that it would assert public interest privilege on
a case-by-case or document-by-document basis.

Ill. The Bureau's General Approach Is
Inconsistent with the Law

There may be cases where some of the reasons given by the Bureau
could validly justify non-disclosure of certain documents or less dra-
conian restrictions such as redactions. That possibility, however, does
not end the debate. The Bulletins are more than a mere summary of
reasons why in a given scenario the Commissioner may properly refuse
to produce information requested for section 36 enforcement purposes.
The Bulletins are a statement of policy and general position by the Com-
missioner who is a statutory authority. They are consistent with the
Bureau’s previous responses to access to information requests by section
36 enforcers.

Given the broad policy-based nature of the Bureau’s approach, as sum-
marized in the Bulletins, the Bulletins and the general policy that they
advance must be based on a proper analysis consistent with the empow-
ering legislation. In that respect, it is helpful to review the scheme of the
Act and the relevant provisions.

A. The Act’s Relevant Provisions

As the Bulletins indicate, at least two provisions of the Act directly
apply to the policy position at issue: sections 29 and 36. Section 29
governs confidentiality under the Act. Subsection 29(1) states:

No person who performs or has performed duties or functions in the
administration or enforcement of this Act shall communicate or allow to
be communicated to any other person except to a Canadian law enforce-
ment agency or for the purposes of the administration or enforcement of
this Act ...

As such, section 29 creates a confidentiality obligation with two
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exceptions. One exception concerns information that is to be used “for
the purposes of the administration or enforcement of this Act”. Section
36 enforcement falls within this exception. Thus, production to plaintiffs
prosecuting under that provision is not barred by the Act’s cloak of con-
fidentiality—although some caselaw has held that this exception does
not translate into an automatic right to access information by section 36
enforcers."

Given that the Act has expressly carved out an exception to the section
29 confidentiality obligation in the case of section 36 proceedings,
section 36 itself needs to be taken into account in the formulation of the
Commissioner’s general position regarding production requests under
section 36. Basic principles of statutory interpretation assist the analysis.
Canada’s modern approach to statutory interpretation is that:

the words of an Act are to be read in their entire context and in their
grammatical and ordinary sense harmoniously with the scheme of the
Act, the object of the Act, and the intention of Parliament."*

Therefore, it is necessary to consider the wording of section 36 together
with the Act’s object and Parliament’s intention to be able to properly
assess the Commissioner’s general position on information requests for
section 36 enforcement.

B. Section 36 is an Indispensable Part of the
Canadian Competition Scheme

Subsection 36(1) creates a statutory right of action for any person who
has suffered loss or damage as a result of some of the most egregious
anti-competitive conduct, including criminal offences under Part VI of
the Act.

The provisions legislative history helps clarify what Parliament
intended.” The private right of action was created by 1975 amendments as
section 31.1 of the then Combines Investigation Act.'® In enacting section
31.1, Parliament implemented the recommendations of the Economic
Council of Canada in its 1969 Interim Report on Competition Policy."”
The Economic Council recommended a shift from the solely criminal
law based enforcement of competition to civil remedies. The rationales
behind this proposed shift included, among others, the flexibility of the
civil process and civil remedies as well as the lower standard of proof.'
The Economic Council advised that primacy should be given to deter-
rence and prevention, as opposed to solely criminal prosecution.” One
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example of such civil remedies was the availability of treble damages for
antitrust offences contrary to the Sherman Act* in the United States.” In
that respect, the Economic Council recommended:

It would seem to be worth exploring whether the deterrent effect of
the criminal law portions of the Canadian competition policy could be
enhanced by opening up an avenue for single-damage suits by private
parties.?

Subsequently, the parliamentary discussions on section 31.1 in 1974
and 1975 strongly pointed to the regulatory and consumer protection
purposes of the private right of action. In discussing the various pro-
posed amendments to the Combines Investigation Act, André Ouellet,
the Federal Minister of Consumer and Corporate Affairs, said consumer
protection was the “constant concern of the government and especially
my department”? Parliamentarians also debated civil enforcement as a
mechanism to enhance compliance and protect Canadian consumers.
Some expressed concern that the Act’s criminal enforcement provisions
alone were insufficient. For example, David Orlikow stated during the
parliamentary deliberations:

Over the years we have seen a large number of investigations into such
illegal [anti-competitive] acts by Canadian corporations. Over the years
there have been a substantial number of prosecutions. Some of them
were unsuccessful; [...] In other cases the prosecutions succeeded, at
which time we witnessed the spectacle of the courts assessing monetary
fines of $5,000, $10,000 or $20,000 on some of the largest corporations
in the country.

In a recent case, as one of my hon. friends mentioned earlier in debate, a
group of companies was assessed a total of $450,000 in fines. Those fines,
Mr. Speaker, were completely unsuccessful in their objective, which was
to prevent corporations from combining illegally to mulct the public.**

These concerns were consistent with some of the considerations
regarding flexibility, effectiveness, and deterrence effects voiced earlier
by the Economic Council in 1969 and later echoed by the Supreme Court
of Canada in General Motors of Canada Ltd v City National Leasing”
discussed below.

Various parties challenged the constitutionality of the private right
of action in section 31.1 of the Combines Investigation Act. The issue
reached the Supreme Court of Canada in General Motors. In that
case, City National Leasing (“CNL’) leased vehicles that it purchased
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from General Motors dealers in competition with other national fleet
leasing companies. CNL alleged that a General Motors affiliate had paid
preferential interest rates to CNLs competitors contrary to the price
discrimination provisions of the Act. It sued for damages under section
31.1. General Motors brought an application to declare section 31.1
ultra vires Parliament and therefore unconstitutional, alleging that the
provision was in pith and substance legislation on matters within the
exclusive legislative competence of the provinces.*

The Court upheld the constitutional validity of the provision as “an
integral, well-conceived component of the economic regulation strat-
egy found in the Combines Investigation Act” and “one of the arsenal of
remedies created by the Act to discourage anti-competitive practices”?
Regarding the interrelationship between the private right of action and
the legislation as a whole, Dickon C.]J. stated:

It seems to me that s. 31.1 is fully integrated into the Act, indeed, it is a
core provision of the very pith and substance of the Act. As the Attor-
ney General of Canada submits, the civil action for damages provided
by s. 31.1 for an occurrence of the anti-competitive practices set out in
s. 34(1)(a) is clearly as much a part of the legislative scheme regulating
competition throughout Canada as is the criminal action for fines and
imprisonment or the administrative action involving an inquiry or the
reduction of customs duties. Together or apart, the civil, administrative,
and criminal actions provide a deterrent against the breach of the com-
petitive policies set out in the Act. In this respect s. 31.1 is part of a legis-
lative scheme intended to create “a more complete and more effective
system of enforcement in which public and private initiative can both
operate to motivate and effectuate compliance”?®

In describing the utility of the private right of action, Dickson C.].
relied on the American experience with private antitrust litigation “pre-
mised on a recognition that the purposes of the antitrust laws are best
served by insuring that the private action will be an ever-present threat
to deter anyone contemplating business behaviour in violation of the
antitrust laws”*’ Creating a private right of action also increased the flex-
ibility needed to combat anti-competitive practices.*

C. Section 36 Enforcement Cannot be
Divorced from Class Actions

The 2017 Bulletin particularly addressed parties in class proceedings
under section 36 of the Act, arguing that “[r]esponding to their requests
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is time-consuming and requires the Bureau to incur considerable costs™*!
In this respect, both Bulletins argue that “[e]ven if salary and overhead
costs are repaid, the Bureau employees and counsel will not be available
to carry out the Bureau’s public interest mandate. This would be contrary
to the public interest”*2

The Bulletins fail to take note of the equally compelling public inter-
est in section 36 enforcement and how class actions make section 36
enforcement viable.

From its inception, the private right of action was intertwined with
class proceedings. When Parliament was deliberating on the private right
of action in 1974 and 1975, some lawmakers pressed for the provision to
be taken one step further and include a class action regime in order to
give teeth to the right of action and better protect Canadian consumers.*
Lawmakers went as far as including a class action regime as an amend-
ment to the bill that included the proposed private right of action.

However, that proposed amendment was not enacted. This led to
a period of time between the enactment of the private right of action
in 1975 until the creation of class proceeding regimes in the various
common law provinces during which private enforcement actions were
rare.”* Individual actions based on violations of the Act were and are
prohibitively expensive to litigate.*® Practically speaking, the average
consumer could never sue for damages under section 36 as the costs of
prosecuting the claim would far outweigh the potential recovery.

The advent of class proceeding regimes breathed life into section 36
enforcement. Class actions’ economies of scale’® made the enforcement
of the Act under section 36 viable. The advantages of behaviour mod-
ification and access to justice underlying class actions as a procedural
vehicle” aligned perfectly with the substantive objectives of consumer
protection and deterrence underlying section 36. The Supreme Court of
Canada dealt with this issue in Pro-Sys Consultants Ltd v Microsoft Cor-
poration.® In that case the plaintiffs sought to bring a class action under
section 36 and some other rights of action alleging that the defendant
Microsoft engaged in unlawful anti-competitive conduct by overcharg-
ing for its operating systems and software. Writing for a unanimous
Court, Rothstein J. allowed the section 36 claim to proceed, stating:

[Wlhile under the Competition Act the Competition Commissioner is
the primary organ responsible for deterrence and behaviour modification,
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the Competition Bureau in this case has said that it will not be pursuing
any action against Microsoft. Accordingly, if the class action does not
proceed, the objectives of deterrence and behaviour modification will not
be addressed at all. On this issue, the class action is not only the preferable
procedure but the only procedure available to serve these objectives.*

As the Pro-Sys case illustrates, in some instances a class action under
section 36 may be the only means through which the Act can be enforced.
In Pro-Sys, the Commissioner did not intend to take enforcement
action. Even in cases where the Commissioner does take enforcement
action under the Act, a section 36 proceeding may prove to be the
only way to obtain results in furtherance of the Act. For example, the
Commissioner investigated a chocolate price fixing conspiracy by major
firms including Cadbury, Hershey, and Nestlé between 2002 and 2008.
The Commissioner’s investigation led to criminal charges under the Act
against various companies and individuals. Ultimately, some defendants
were acquitted and the Crown stayed the charges against the others.”
The Commissioner’s attempts at enforcing the Act fell apart. Private
litigants also commenced class proceedings under section 36 against
the co-conspirators. Unlike the prosecutions that led nowhere, the class
proceedings resulted in settlements in excess of $23-million in favour of
the consumers of chocolate in Canada.*!

The Bureau itself has touted the effectiveness of competition
enforcement through class actions. The Bureau participated in proposed
Canadian class action settlements regarding anti-competitive conduct by
Volkswagen, Audi, and Porsche relating to the diesel emissions scandal
dubbed as “Dieselgate”** The Bureau stated that its investigation had
found that the automakers misled consumers by promoting vehicles
sold or leased in Canada as having clean diesel engines with reduced
emissions that were cleaner than an equivalent gasoline engine.*’ Private
enforcement in these cases led to settlements in favour of Canadian
consumers of approximately $2.4 billion.* In comparison, as part of the
same process, the Bureau was able to negotiate monetary penalties of a
total of $17.5 million. In other words, the Bureau’s monetary penalties
were less than one per cent of the result obtained through private
enforcement. The then Commissioner, John Pecman, stated at the time:
“We are pleased that Canadians will now begin to receive compensation
and that Volkswagen Canada and Audi Canada will address the impact
this matter has had on the marketplace. The Bureau works to ensure that
Canadians can trust advertising claims made by businesses and can be
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confident in their purchasing decisions”* It goes without saying that the
compensation to Canadian consumers flowed from private enforcement
not the Bureau’s statutory mandate or function.

In these circumstances, the Commissioner’s statement that responding
to requests for information for class proceedings under section 36 would
detract from the Bureau’s competition mandate is entirely inconsistent
with not only the wording and objects of the Act, but also with the reali-
ties of enforcement under the Act. It is indeed an odd proposition that
the Commissioner, a statutory authority created under the Act, should
take the unqualified position that it “would be contrary to the public
interest” to respond to requests for information made in furtherance of
one of the core provisions of the same Act.*

Likewise, the Commissioner’s position that requests for information
for section 36 enforcement could hinder another enforcement mecha-
nism* under the Act cuts both ways because the same rationale applies to
section 36 enforcement. The Commissioner’s blanket refusal to provide
information for section 36 proceedings would hinder enforcement under
that section of the Act. Parliament has not granted the Commissioner
a monopoly on the enforcement of the Act. The Commissioner shares
the enforcement role with private litigants and the private bar. The two
enforcement arms must complement, not exclude, each other.

It may be true that private enforcers are not in the same statutory posi-
tion as the Commissioner.*® However, that proposition cannot provide
grounds for blanket opposition to requests for information for section
36 enforcement. The attempt to posit the different status of the Commis-
sioner as a ground on which disclosure ought to be refused skews the
issue. The legal and policy question on requests for information is not
whether the Commissioner has a different status than private enforcers.
The question is whether the Act and the applicable court rules require
the disclosure of information on the facts of each particular case and
document. Furthermore, the individualized decision-making on dis-
closure must be undertaken in light of the need for both methods of
enforcement under the Act to cooperate and complement each other.
An approach contrary to this proposition would frustrate the regulatory
scheme created by Parliament and the statutory objects of the Act.
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IV. Law in Foreign Jurisdictions Does Not
Support the Bureau’s General Approach

Competition authorities in foreign jurisdictions do not possess
the broad powers to restrict access to information that the Bulletins
propose.* Their approach to information in the possession of competi-
tion authorities confirms that general opposition or a blanket cloak of
confidentiality is not the only way to protect the interests at issue.

For example, in the United Kingdom, the Competition and Markets
Authority promises strict confidentiality on the information provided
by third parties who submit complaints of anti-competitive conduct.”
However, the Enterprise Act 2002°' specifically carves out certain excep-
tions to that confidentiality, including an express exception for instances
where any person requests confidential information for the purposes of
civil proceedings in the UK or elsewhere.

Similarly, Australia’s Competition and Consumer Act 2010,”* which
creates and governs The Australian Competition and Consumer Com-
mission,” adopts a case-by-case approach to the confidentiality of
information in the possession of the Commission® rather than a blanket
cloak of confidentiality or a class privilege. New Zealand follows suit.
The Commerce Act 1986> establishes that country’s Commerce Com-
mission® responsible for business competition. The legislation gives the
Commission certain powers to prohibit the disclosure of information,
documents, and evidence through orders that are subject to expiry dates
specified in the legislation.”

V. There is No Class Privilege

The 2017 Bulletin claimed a class-based public interest privilege
attaching categorically to all the information in the Commissioner’s
possession.”® After the release of the 2017 Bulletin, the Federal Court
of Appeal held in Vancouver Airport Authority that the Commissioner’s
claim to a public interest class privilege must be rejected.” That case
did not concern a request for information for section 36 enforcement.
Rather, a party responding to an abuse of dominance claim sought
disclosure from the Commissioner.® The Commissioner advanced some
of the same arguments that are included in the Bulletin, in support of
an alleged class privilege. Particularly, the Commissioner argued that
the absence of blanket confidentiality would have a chilling effect on
third party sources and thus hinder the Commissioner’s investigations.®'
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The Court overruled those arguments and concluded that the blanket
confidentiality coverage of a class privilege was unnecessary for
maintaining the relationship between the Commissioner and third
party sources and that a case-by-case public interest privilege—whose
existence nobody disputed—was more appropriate.®> It was after the
Vancouver Airport Authority decision that the Bureau published the 2018
Bulletin offering a case-by-case analysis.

Other recent appellate jurisprudence also suggests that a class-based
approach to information within the Commissioner’s possession is not
appropriate. In Imperial Oil v Jacques,” the Quebec Superior Court
ordered the disclosure of documents that private parties requested for
the purpose of a class proceeding under section 36. The documents
were private communications that had been intercepted in the course
of a cartel investigation and were in the possession of the Bureau and
the Crown. The Bureau was involved in the cartel investigation and the
Crown was prosecuting dozens of persons.* Yet, the motion judge relied
on section 29 of the Act expressly providing that evidence obtained may
be disclosed “for the purposes of the administration or enforcement” of
the Act, which she found what was at issue in that case.®® She ordered
disclosure under the applicable provision of the Code of Civil Procedure
regarding productions in the course of litigation.® The Supreme Court of
Canada upheld that decision. While a public interest class privilege was
not before the Court in that case, the judicial decision-making frame-
work that the Supreme Court sanctioned long before Vancouver Airport
Authority was one of case-by-case analysis based on the applicable rules
of production, not a categorical ban on disclosure of all information in
the possession of the Bureau.

VI. Conclusion

In some limited cases, the Commissioner may be justified in refusing
to disclose information to section 36 enforcers. However, the Bureau’s
general approach consisting of blanket opposition is untenable. The
Bureau’s failure to factor private enforcement of the Act into its justifica-
tion analysis is fatal.

The Commissioner has no jurisdiction separate and apart from the
authority and responsibilities conferred on him or her by legislation. It
is a fundamental principle of the rule of law that state power must be
exercised in accordance with the law,*” in this instance the Act. Parlia-
ment created a private right of action and exempted it from the Acts
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confidentiality obligation. Parliament did not include in the Act the
blanket exemption from disclosure or the class privilege that the Com-
missioner has advocated.

Instead, Parliament envisioned an integrated regulatory scheme
that includes both the Commissioner and private enforcement under
section 36. The proper administration of this regulatory scheme requires
cooperation between the Commissioner and private enforcers. The
Commissioner cannot entirely neglect “a core provision of the very pith
and substance of the Act”® in his or her general position regarding that
core provision or in comparison with his or her other responsibilities
under the Act.

Opposition to disclosure should not be the norm. In the exceptional
cases where the Commissioner has valid reason to oppose disclosure, a
case-by-case inquiry that also considers the role and objectives of section
36 would comply with the Act as a whole, and advance its objects to
protect Canadian consumers and deter wrongdoers.
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