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In Canada (Commissioner of Competition) v Cineplex, the Competition
Tribunal considered two major deceptive marketing law issues: the legal stan-
dard when applying the general impression test, and how section 74.01(1.1)
(the drip pricing provision) is interpreted and applied. The decision provided
guidance to these issues but left many more questions unanswered. We sur-
veyed questions related to (1) the method of constructing the ordinary citizen
legal standard adopted by the Tribunal, (2) the specific principles used in
interpreting and applying section 74.01 and its relationship to other provi-
sions in the Competition Act, and (3) the likelihood of restitution orders as
remedies in future cases. Guided by the Tribunal’s reasons in Cineplex, the
purposes of competition law, the underlying behavioural economic princi-
ples of deceptive marketing law, and approaches to similar issues in foreign
jurisdictions, we offer potential directions for the law in answering certain
questions we have identified.

Dans l'affaire Canada (Commissaire de la concurrence) ¢ Cineplex, le Tri-
bunal de la concurrence s’est penché sur deux questions majeures en droit des
pratiques commerciales trompeuses : les normes juridiques appropriées dans
Papplication du critére de Iimpression générale et interprétation ainsi que
Papplication du paragraphe 74.01(1.1) de la Loi sur la concurrence (la dispo-
sition concernant lindication de prix dits « partiels »). La décision a permis
de clarifier certains aspects de ces questions, tout en laissant de nombreuses
autres interrogations en suspens. Les auteurs ont recensé plusieurs questions
en lien avec (1) la méthode retenue par le Tribunal pour établir la norme
juridique du citoyen ordinaire, (2) les principes spécifiques utilisés pour inter-
préter et appliquer Uarticle 74.01 et sa relation avec d’autres dispositions de
la Loi sur la concurrence, et (3) la probabilité d’accorder des ordonnances de
restitution a titre réparatoire dans de futures affaires. A la lumiére des motifs
du Tribunal dans l'affaire Cineplex, des objectifs de la Loi sur la concurrence,
des principes de I'économie comportementale qui sous-tendent le droit des
pratiques commerciales trompeuses et des approches adoptées pour des ques-
tions similaires dans des ressorts a I'étranger, les auteurs proposent des pistes
qui permettraient au droit de répondre a certaines questions soulevées.
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Part I. Introduction

Cineplex Inc,' the Competition Tribunal (the “Tribunal”) had the

opportunity to address two key issues in deceptive marketing law.
First, whether the consumer perspective standard employed in consumer
protection law to determine if a representation is false or misleading also
applies in competition cases. Second, Cineplex was the first case interpreting
the new “drip pricing” provision under section 74.01(1.1) of the Competi-
tion Act.” Thus, it is an important decision that will guide future deceptive
marketing cases in Canada. Although the case tackled each of these matters
directly, there remain several lingering questions on deceptive marketing
law following the Cineplex decision. This paper identifies these questions
and, where possible, offers paths that future cases could take in developing
the law further.

In the recent decision of Canada (Commissioner of Competition) v

Part II provides a general background of relevant deceptive marketing law
and economic principles. Section II-A outlines the purposes of deceptive
marketing regulation in the competition context, contrasting it with provin-
cial consumer protection legislation. Section II-B surveys the development
of the consumer perspective up to the Cineplex decision and judicial debate
about whether to adopt the standard used in consumer protection legisla-
tion as set out in Richard v Time Inc.* Sections II-C through E focuses on
drip pricing, providing an overview of the economic and legal definitions.
Section II-F concludes by summarizing the Cineplex decision and its con-
clusions on the appropriate consumer perspective, and the interpretation of
the drip pricing provision.

Part III then outlines the lingering questions. The succeeding parts each
address a category of questions. Part IV addresses questions on the con-
sumer perspective: first, the appropriate perspective for representations
made to the public at large; and second, whether the test operates by adjust-
ing a common baseline, or defining the consumer purely based on each
case’s facts. For both questions, we look to Australia and New Zealand for
guidance.

Part V addresses statutory interpretation issues. First, the remaining ques-
tions on how the drip pricing provision is interpreted and applied. We look
to the Tribunal’s reasons in Cineplex and the objectives of competition law
for guidance. With respect to the new language in the Act regarding “fixed
obligatory charges or fees”, we argue that (1) the term “fixed” refers to a sell-
er’s ability to set and pre-determine a surcharge’s amount and structure; (2)
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the term “obligatory” also can include considerations of search and switch-
ing costs; and (3) the consumer perspective could be considered throughout
the entire analysis under the provision. Second this Part addresses how the
new drip pricing provision affects the closely related “sale above advertised
price” provision. We argue that the two can coexist, targeting somewhat
different conduct despite being somewhat redundant: they can be used
as alternatives to pursuing a claim for drip pricing with slightly different
standards under each. Third, whether Cineplex can be used to inform pro-
ceedings under the criminal track for deceptive marketing and civil recovery
under the criminal provision.

Part VI addresses the final issue of remedies. We argue that the case
implies that “restitution” orders* are unlikely to be successful in deceptive
marketing generally. In Part VII, we conclude that there are many issues
that still remain after Cineplex, although the case has brought some clarity
to the law. Further legal developments should be guided by the purposes of
competition law and the underlying economic harms of drip pricing and
deceptive marketing.

Part Il. Background

A. Purposes of Deceptive Marketing in Competition Law and
Consumer Protection

Deceptive marketing is addressed both by provincial consumer protection
statutes and the federal Competition Act. For example, Ontario’s Consumer
Protection Act® uses similar language to the Competition Act concerning
deceptive representations. The Ontario Consumer Protection Act classifies
the making of a “false, misleading or deceptive representation” as an unfair
practice,® while the Competition Act prohibits making a representation that
is “false or misleading in a material respect.”” Both statutes capture false or
misleading representations made to consumers. Despite this, they do not
serve the same underlying purpose. This section compares the purposes of
deceptive marketing in the consumer protection and competition law con-
texts. It illustrates the different harms to which these similar measures are
targeted.

Provincial consumer protection legislation is aimed at the consumer. In
the context of deceptive advertisements, consumer protection law aims to
shift the relationship between consumers and suppliers. It acknowledges
the imbalance of power between merchants and consumers and aims to
correct it.* In the context of deceptive advertising, consumer protection
achieves this by shifting the merchant relationship from caveat emptor
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to caveat venditor — let the seller beware.” This policy and legislative shift
provides a framework for trade practices that better protect vulnerable con-
sumers.'’ The scope of consumer protection legislation is thus captured by
its name — protection for the consumer. The regulation of business practices
is focused on the extent to which those practices could harm the consumer.

The Competition Act is aimed at maintaining competition in the market.
The Act’s purpose statement references consumers only through the goal
of “provid[ing] consumers with competitive prices and product choices”
among other purposes focused on businesses, the Canadian economy, and
Canadian and world markets." Even its reference to consumers is not con-
sumer protection, but rather in providing consumers with direct benefits of
competition in better prices and selection. Consumers are a consideration
under the Competition Act, but the Competition Act is not directly aimed at
consumer welfare like provincial consumer protection legislation. Instead, it
aims to enhance consumer welfare indirectly, through laws that protect and
promote competitive markets.

Deceptive marketing case law acknowledges this. Early cases present the
Competition Act’s objective in targeting deceptive marketing as a form of
market regulation.' In considering the ordinary price representation provi-
sion under section 74.01(3) (a specific type of deceptive marketing regarding
promotional versus regular prices), the Tribunal identified three purposes in
Canada (Commissioner of Competition) v Sears Canada Inc (“Sears”)"* These
included protecting consumers, but also “protect[ing] businesses from the
anti-competitive effects of deceptive ordinary selling price representations”
and “protect[ing] competition from the anti-competitive effects and ineffi-
ciencies that result from deceptive ordinary price representations”.'* While
consumers are considered, so are the anti-competitive effects on businesses
and the market." Thus, while consumer protection is part of deceptive mar-
keting in competition law, it is not the only part. The purposes identified in
Sears look to the market as a whole.

While provincial consumer protection legislation and the Competition
Act overlap in their regulation of deceptive marketing, each regime has a dif-
ferent purpose. Consumer protection legislation centres on the consumer.
The Competition Act's aim is broader. As the Federal Court of Appeal held
in Canada (Commissioner of Competition) v Premier Career Management
Group Corp,' “a focus on the consumer is not indicative of the objective
of the scheme, but is a consideration antecedent to the ultimate objective:
maintaining the proper functioning of the market in order to preserve
product choice and quality.”” Deceptive marketing distorts markets by
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encouraging firms to be deceitful, rather than to produce quality products.'®
Accurate information is a precondition of workable competition.'” Where
false information is fed to consumers, competition is necessarily harmed.*
It is this market distortion, not consumer protection per se, that the Com-
petition Act is concerned with. In protecting against market distortion, the
Competition Act indirectly protects consumers.

Based on these differences, the Tribunal confirmed in Cineplex that the
Competition Act is “not a consumer protection statute”.?! It identified three
objectives for the deceptive marketing provisions:

1) toenhance and protect the proper functioning of markets, so markets
are not distorted by misinformation; to protect consumers from pur-
chasing goods or services based on inaccurate information;

2) toencourage competition on the merits by incenting firms to provide
accurate and truthful information to the public, particularly as to the
price of goods and services, for the benefit of both consumers and
honest competitors; and

3) to support the production and supply of higher quality goods and

services at lower prices.?

The Tribunal reaffirmed a broader ambit than consumer protection.
These purposes prioritize competition, market function, and the quality of
goods. This focus on market distortion and market functionality suggests
that the harms targeted by the deceptive marketing provisions are eco-
nomic in nature. While the consumer is affected, the harms targeted affect
the market as a whole.

B. False and Misleading Advertising

Reviewable false and misleading advertising is governed primarily by
section 74.01(1)(a) of the Competition Act.”* Reviewable conduct is defined
as the making of representations to the public that are false or misleading
in a material respect.?* This is a three-step test: there must be representa-
tions, which are false and misleading, and are so in a material respect. The
existence of a representation is a factual determination without a set defini-
tion in the jurisprudence.” Materiality is defined as whether the consumer
would likely be influenced by the false or misleading representation.? These
elements were not a significant issue in Cineplex.

The element that has received the most judicial attention in deceptive
marketing practice case law is how to assess whether a representation is
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false or misleading. This was a major issue in Cineplex and the jurispru-
dence preceding it. The Competition Act provides some guidance. Section
74.03(5) prescribes that the “general impression” and the “literal meaning”
of the representation must be considered.” The literal meaning is self-
explanatory® — it is the general impression that has captivated courts and
the Tribunal. While determining whether the general impression is false or
misleading is a highly factual matter,” determining the general impression
requires a legal assessment to identify the appropriate consumer perspec-
tive. This section surveys the development of the consumer perspective in
the jurisprudence until the decision in Cineplex.

1. The Time Before Time

Assessing the general impression requires defining the consumer from
whose perspective the advertisement is viewed. Historically, Canadian
deceptive marketing law used the “ordinary citizen” as its consumer per-
spective.” This test originated in criminal deceptive marketing cases.* Its
canonical expression is found in R v Kenitex:*

[Bly definition, a fictional cross-section of the public lacking any relevant
expertise, but as well possessing the ordinary reason and intelligence and
common sense that such a cross-section of the public would inevitably
reveal.?

The Kenitex formulation was adopted by the Tribunal for section 74.01(1)
in Sears** and affirmed in Commissioner of Competition v Gestion Lebski
Inc.® Neither provides a deep analysis of the consumer perspective.

Over time, the standard adapted to consider the audience to which the
representation was directed, becoming the “average consumer.”® Courts
looked to characteristics of the intended audience, such as “relevant demo-
graphics of the intended audience, relative intelligence levels and the
level of care that the intended audience would apply in purchasing the
product.” In short, courts and the Tribunal were required to determine
the general impression through the eyes of its intended audience.?® This test
was adopted by several courts and included in the Competition Bureau’s
(“Bureau”) enforcement guidelines on the application of the Competition
Act to internet representations.” These guidelines instructed businesses
reviewing their advertisements for compliance to “adopt the perspective of
the average consumer.”*

A salient example is Maritime Travel Inc v Go Travel Direct.Com Inc.*
This case considered alleged deceptive marketing on the part of Go Travel
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Direct.Com’s advertisement comparing the price of a trip from its service
and Maritime Travel’s. Justice Hood surveyed the applicable law, finding
that the relevant perspective was that of an average person seeing the adver-
tisement in its intended form.* The context of the intended audience was a
crucial factor. He analyzed various cases on this point, discussing the rela-
tive sophistication of consumers in different markets.*

Justice Hood found the consumer in Maritime Travel to be a “literate
person of average intelligence.”* This consumer would be contemplating
spending between $700 and $1,000.00 per person on a trip. Such a person
would “read the ad carefully” and “would have ample opportunity to con-
sider it and its wording with care.” This formulation of the test is highly
contextual, unlike the general standard set out in Kenitex and adopted in
Sears. The release of Time altered the paradigm by introducing a less con-
textual standard.

2. Richard v Time: Enter the Credulous and Inexperienced
Consumer

Time’s application to the Competition Act has been unclear. Time was
decided under provincial consumer protection laws, whose objectives
differ to the Competition Act.** Time held that, when deciding the general
impression for consumer protection, the consumer was to be described as
“credulous and inexperienced.” While courts have applied Time in the
competition law context, they have been reluctant to adopt its standard,
which prescribes a less sophisticated consumer.*

In Time, Mr. Richard was mailed a letter implying that he won a contest
from Time Magazine. In fact, the mailer was only an entry into a sweep-
stakes. Mr. Richard brought an action for misleading advertising under
Québec’s Consumer Protection Act.* Relevant to our analysis is the Supreme
Court’s determination of the relevant consumer perspective in deciding
whether an advertisement constitutes a false or misleading representation.
To determine the standard, the Court stressed that the “average consumer
does not exist, but is the product of a legal fiction, personified by an imagi-
nary consumer to whom a level of sophistication that reflects the purpose
of the [Québec Consumer Protection Act] is attributed.” To Court had
to determine what level of sophistication of the fictional consumer from
whose perspective an impugned advertisement would be analyzed so as to
best realize the purposes of the Québec Consumer Protection Act.”!

Given the relevant statute’s goal of protecting consumers, the Court
endorsed lower court decisions characterizing the consumer as “not very
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sophisticated.”? The Court defined the standard with a consumer that is
“credulous” and “inexperienced.” This consumer is neither reasonably
prudent nor well-informed.* The perspective was grounded in the con-
sumer protection purpose of the Québec Consumer Protection Act>*® The
Court found that “[t]o meet the objectives of the [Québec Consumer Pro-
tection Act], the courts view the average consumer as someone who is not
particularly experienced at detecting the falsehoods or subtleties found in
commercial representations.” This is a low standard, as opposed to one
requiring reasonableness or due care by the consumer.

3. Post-Time Confusion

As the objectives of the Competition Act’s deceptive marketing provisions
are broader than those in the consumer protection regime, it is not imme-
diately obvious that Time’s standard would apply to competition cases.
Nevertheless, the standard saw some adoption in this context, most notably
in Canada (Commissioner of Competition) v Chatr Wireless Inc.”’

Chatr considered representations from Chatr Wireless that, among other
things, it provided “fewer dropped calls than new wireless carriers.”® In
determining the appropriate consumer perspective, the Ontario Superior
Court of Justice looked to Time. However, the Court noted the different
purposes of the two acts and the role of competition law as market regu-
lation. This difference in purpose was held as relevant to determining the
perspective.”

Unlike in the Time decision, where the representations were made to the
public at large, the representations here were aimed at consumers wanting
unlimited texting and wireless services, a specific market segment.® While
the Court accepted that these consumers were credulous, they could not be
said to be inexperienced with wireless talk and text services by virtue of their
being in that specific market segment.®" Thus, the Court did not conclude
that the consumer was generally inexperienced. In this case, the standard
was modified; the consumer was held to be inexperienced with the “techni-
cal information contained in the advertisements,” such as the claim that
Chatr would drop fewer calls because of its cell site density. The Chatr stan-
dard was adopted in various future cases, mostly in the telecommunications
context.”

Ten years later, the Ontario Court of Appeal had the opportunity to con-
sider the standard in Rebuck v Ford Motor Company.®* Unfortunately, while
the Court addressed the difference in purpose between Ontario’s Consumer
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Protection Act and the Competition Act, it ultimately declined to determine
the appropriate consumer perspective.®

In the cases surveyed above where the Time standard was used, it was
modified based on the circumstances of that case. In Chatr, the Court
explicitly considered the consumer to whom the advertisement was tar-
geted, in line with the “ordinary citizen” standard. By the time Cineplex was
heard, there was no definitive answer in the case law, though there appeared
to be a move towards the Time standard. The Tribunal in Cineplex was thus
poised to determine whether Time’s standard would stick.

C. Parliament Introduces the Drip Pricing Provision

In 2022, Parliament introduced section 74.01(1.1), the “Drip Pricing”
provision. Section 74.01(1.1) creates a specific sub-category of false and
misleading representations aimed at price representations that have been
partitioned. The provision captures any price representation that is “not
attainable due to fixed obligatory charges or fees constitutes a false or mis-
leading representation”.® However, obligatory charges or fees imposed by
or under an Act of Parliament or the legislature of a province are excluded.”’
This provision provides that conduct that meets these terms is false or mis-
leading in all circumstances, eschewing the need for the normal analysis.

The provision is not well-defined in the Act—there is minimal guidance
on what types of price representations are covered by the provision. To
understand the prohibition, it is important to consider drip pricing in the
economic sense and the legal sense. The next two sections define each of
these conceptions of drip pricing.

D. The Economist’s Conception of Drip Pricing

This section provides an overview of drip pricing as understood in the
behavioural economics and consumer psychology literature. Drip pricing
has been widely researched over the years. The potential negative effects
of drip pricing identified or confirmed by these studies caused competi-
tion and consumer protection authorities to take action to regulate price
representations, in some cases leading to amended or new legislation.®® It is
important to understand (1) the types of pricing practices that make up drip
pricing, (2) the impact of drip pricing on consumer decisions, and (3) the
broader effects of drip pricing on markets.
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1. Pricing Practices that Constitute Drip Pricing

The basic concept of drip pricing is a strategy where the seller initially
presents the price of one part of the product (“base price”), then presents the
price of other components (“surcharge”) later in the purchasing process.”’
Drip pricing is very closely related to price partitioning. Price partitioning
generally includes the practice of dividing up the presentation of the base
price and surcharge.” The difference between drip pricing and price parti-
tioning is timing. In drip pricing, the surcharge is presented after the base
price. In price partitioning, both can be presented at the same time. The
surcharge can be mandatory or optional.”" Because drip pricing is an inci-
dent of price partitioning, the effects of price partitioning often can be seen
in drip pricing.”

Drip pricing and price partitioning become more complex when sellers
add a qualitative dimension to price representations. Sellers can control how
and when to present the elements of the price in marketing, including by
emphasizing the base price. Sellers may notify consumers that additional
surcharges will be levied later in the process. However, this notice may
emphasize the base price, making that messaging more prominent than
information about surcharges.

2. Effects on Consumer Decisions

Consumer decision-making processes can differ when presented with
drip-pricing and when presented with all-inclusive pricing. Drip pricing
may cause consumers to underestimate the total price of the product,”
largely due to the way price information is presented to them. Underestima-
tion can lead to errors in purchasing decisions (e.g., purchasing too much of
a product or purchasing the more expensive option because of a perceived
lower price).”

One explanation for this effect is the anchoring and adjustment theory,
initially proposed by Tversky and Kahneman. This theory posits that people
estimate values by starting with an initial value or starting point (anchor)
and then adjusting that value (adjustment) to arrive at a final estimate.”
However, biases often influence the way the initial value is adjusted, result-
ingin an insufficient adjustment.”® In the drip pricing context, the consumer
starts with the lower represented base price of the product (anchoring), and
then may inadequately account for the surcharges that are introduced at
later stages of the purchasing process (adjustment).” The adjustment is
inadequate because consumers give more attention to the information pre-
sented first (i.e., the lower base price) and less attention to the information
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presented later (i.e., the surcharge), thereby underestimating the impact of
the surcharge on the total price.”

Another explanation for consumer errors in purchasing decisions that
is commonly discussed in the literature is related to the fact that drip
pricing increases consumers’” search costs, which can skew their percep-
tion of prices and price comparisons. Drip pricing makes the adjustment
stage of price estimation more difficult because price comparisons across
different products are more complex when the price is divided up and pre-
sented differently.” The increased difficulty increases search costs — time
and psychological costs associated with piecing together the different price
components throughout the purchasing process.** When the costs of fully
and accurately estimating a product’s price are high, consumers tend to use
lower-effort processing strategies.®® Consumers may believe that there is
minimal benefit in considering alternatives if they assume that the amount
of the surcharge across product options is similar to that of the option with
the lowest base price.” When consumers expect higher costs of leaving
the transaction to evaluate alternatives after surcharges are revealed, they
may perceive the purchase that they have already started to be the optimal
option.* Consumers might even justify their decisions to avoid the psycho-
logical cost of admitting that a bad purchase was made.®

Contextual and psychological factors that influence the way consum-
ers process price representations can further affect consumer decisions.
One consideration is consumer experience. Huck and Wallace proposed
that with experience over time, consumers may become annoyed by drip
pricing and shift the demand for the products of one firm to another.* This
could disincentivize drip pricing. However, that would require consumers
to have sufficient market power. More research is needed to explore the
effect of drip pricing on consumer experience.*

A second consideration is consumer perceptions of fairness, which may
impact purchasing decisions. Banerjee et al suggest that consumers with
low expectations of drip pricing, but who encounter an unpleasant surprise
of drip pricing, perceive the transaction to be less fair and would less likely
make the purchase.” Conversely, consumers with high expectations of drip
pricing and encounter drip pricing will perceive the transaction to be more
fair and would more likely make the purchase.* Moriuchi and Murdy, Chu
et al, and Totzek and Jergensen suggest that timing of the surcharge’s dis-
closure will influence the consumer’s perception of whether the surcharge
was fair.*” This may incentivize firms to provide added transparency when
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prices are dripped.”® However, consumer expectations are likely to vary
from industry to industry.”!

A third consideration is how the price information is presented. Kim
demonstrates that the way that prices are visually represented and par-
titioned affects how well consumers can recall and process on the price
information in that representation.”> Morwitz, Greenleaf and Johnson also
demonstrated that consumers are more likely to use mental shortcuts (i.e.,
heuristics) to calculate the total price when the surcharge was presented as
a percentage rather than a dollar amount.” Using mental short cuts leads
to incorrect calculation of the total price, which in turn leads to suboptimal
decision-making.**

In sum, the literature in economics and consumer psychology has pro-
vided evidence of drip pricing affecting consumer decisions by influencing
the way consumers take in and process pricing information. When this
influence is common across consumers, drip pricing can affect the way
markets behave.

3. Impact on Markets

Drip pricing can have an impact on the broader markets by distorting
competition. If markets were operating with perfect competition, sellers
would not be able to increase profits through the use of drip pricing.”
However, some studies have demonstrated that sellers do profit from drip
pricing and price partitioning, evincing a distortion of perfect competi-
tion.”® This is largely because drip pricing and price partitioning can change
demand by influencing consumer decisions.”

The studies have demonstrated different reasons for the shift in demand.
Morwitz, Greenleaf and Johnson found that the anchoring and adjust-
ment effect increases demand for sellers who use drip pricing.*® Huck and
Wallace, and Ellison and Ellison explain that higher search costs caused by
drip pricing, as explained above, cause the distortion in demand.” Rasch,
Thone and Wenzels results demonstrate that drip pricing can lead to lower
levels of competition within a market.'” They find that even if consumers
are fully informed of the prevalence of drip pricing, the level of competition
is insufficient to drive prices down to the level where all-inclusive pricing is
used.'” They find that the higher search costs imposed onto consumers by
drip pricing lead consumers to make decisions based on initial base price
representations, rather than the total pricing. The overall result is that con-
sumers are worse off and that sellers can increase their profits. Furthermore,
Ellison and Ellison explain that sellers compete for consumers’ attention
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before introducing the surcharges to consumers.'”” They theorize that while
base prices are advertised at near cost to the seller, profits are ultimately
earned through the surcharge.'”

4. Conclusion

The behavioural economics and consumer psychology literature has
identified a number of potential issues with drip pricing. Although more
research is needed on the specific nature of the relationship between the
context in which drip pricing arises and consumer decisions, there has been
enough evidence for competition and consumer protection authorities to be
concerned about the effects of drip pricing. However, the legal conception
of the types of representations that should be addressed through regulation
is not as developed as the economic conception. The next section discusses
how the law on drip pricing has developed and evolved in Canada.

E. Legal Conception of Drip Pricing

The development of drip pricing regulation has seen a few major shifts
over its history in Canada. This section will survey the development of regu-
lating drip pricing and identify the types of price representations that have
historically been considered drip pricing by Canada’s Bureau. This section
will also assess the usefulness of past enforcement activities in informing
the new drip pricing provisions. The characteristics of what constitutes
drip pricing under the Competition Act were and remain uncertain, even
after the Act’s amendment to add the provision specifically targeting drip
pricing.

1. Pre-Drip Pricing Provision

Prior to the enactment of the drip pricing provision, there was generally
little legal guidance as to what constituted drip pricing despite the Bureau’s
recognition of drip pricing as a form of deceptive marketing as early as
2015."* Enforcement actions were taken under the false and misleading
advertising provision (section 74.01(1)) and the sale above advertised price
provision (section 74.05(1)). Most enforcement actions against drip pricing
were concluded through consent agreements with businesses including car
rental companies, ticket agents, and telecommunications.'” Although the
term “drip pricing” was not used in any of these consent agreements, the
Bureau has stated that they are / has used them as examples of drip pricing.'*
The Bureau’s conception of drip pricing is useful in assessing what the legal
conception of drip pricing entails. The facts of these consent agreement
cases have common features that indicate that the Bureau’s conception of
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drip pricing is broader than the economist’s conception (outlined above)
and includes both drip pricing and price partitioning.

First, in all the consent agreement cases, the Bureau argued that there
were price representations that were “not in fact attainable” because the
sellers required consumers to pay “additional Non-Optional Fees.”'”” The
focus of the analysis was attainability: whether the price adduced from the
general impression was the actual price being paid.'”® The focus on attain-
ability pushed the scope of the Bureau’s conception of drip pricing beyond
the basic economic conception, which focuses on the absence of disclosing
surcharges with the initial representation of the base price. The attainability
of an initial price representation can be impeded by inadequate disclosure
of surcharges — not just nondisclosure — with the initial price representation.

Second, only in The Commissioner of Competition v Stubhub Inc, Stubhub
Canada Ltd" and The Commissioner of Competition v Ticketmaster LLC,
TNOW Entertainment Group, Inc, and Ticketmaster Canada LP'"° were the
non-optional fees not presented with the initial price representation, and in
the later stages of the transaction."! This suggests that the Bureau’s concep-
tion of drip pricing also incorporates incidents of price partitioning.

Third, how theadditional non-optional fees were presented to the consum-
ers — in addition to when they were presented — was a factor in determining
whether the prices were properly represented. In The Commissioner of
Competition v Hertz Canada Limited and Dollar Thrifty Automotive Group
Canada Inc,"> The Commissioner of Competition v Enterprise Rent-A-Car
Canada Company,'? and The Commissioner of Competition v Discount
Car & Truck Rentals Ltd,"* the wording used to describe the fees, how
they were used, and where they were placed created the general impression
that they were taxes or fees required by governments and authorized agen-
cies.'”” In The Commissioner of Competition v Comwave Networks Inc,'* the
non-optional fees were disclaimed in the fine print of the price represen-
tations. In Commissioner of Competition v Aviscar Inc and Budgetcar Inc/
Budgetauto,"” the words used to describe the non-optional fees, where the
words were placed, and how they were combined with actual taxes created
a general impression that consumers would be getting a discount when they
were not.'”® This indicates that qualitative factors in the actual price adver-
tisement are relevant.

Notwithstanding the consent agreement cases, the Bureau’s definition of
drip pricing seemed to have changed in its formulation over the years. In
2015, the Bureau referred in its Deceptive Marketing Digest to drip pricing as
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“advertisers offer[ing] an attractive price for a good or service, but consum-
ers who respond to the representation discover that unexpected additional
costs are added to the prominently advertised price.”"" In the 2020 update
of the Bureau’s Deceptive Marketing Digest, drip pricing was referred to as
“the practice of offering attractive headline prices and then adding addi-
tional mandatory fees later in the transaction.”'® The “unexpected” aspect
of the additional fees was dropped, broadening the definition.

2. Drip Pricing Provisions

In 2022, the Competition Act was amended to include a drip pricing
provision.”! The Bureau had requested for the inclusion of the provision
to make enforcement easier — having the Competition Act recognize drip
pricing as deceptive would eliminate the need for the Bureau to prove why
drip pricing is deceptive.'” The general impression test is to be applied to
drip pricing since the general impression test applies to all of section 74.01.
However, while the provision governs what constitutes the legal conception
of drip pricing, the provision does not provide clear guidance on the types
of price representations considered drip pricing. In its commentary about
the amendments, the Bureau noted that the provision at minimum cements
the practice of drip pricing as a form of false and misleading advertising,
although the provision does not explicitly make reference to drip pricing.'*

The consent agreement cases discussed in section II-E(1) of this paper,
above are of limited use in interpreting the provision. If the application of
the new drip pricing provision is intended to remain consistent with prior
enforcement activities, then the consent agreement cases demonstrate that
the provision addresses both drip pricing in the economic sense and some
instances of price partitioning (those with inadequate disclosure of sur-
charges), as both could be captured by the provision’s language. However,
although the provision uses similar language related to attainability con-
tained in consent agreements, the consent agreements do not provide a
clear definition of attainability. The provision also uses the new term “fixed
obligatory” fees, which is a shift from the “non-optional” fee language used
in consent agreements. It is uncertain if these terms are equivalent.

About one year after the new provisions came into effect, the Bureau
brought a drip pricing case against Cineplex before the Tribunal.'** The
decision interpreted the drip pricing provision and brought some addi-
tional guidance to the scope of the new provision. The Tribunal also took
the opportunity to revisit the formulation of the general impression test and
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how the test is to apply. The next section provides a summary of the decision
and its main legal outcomes.

F. Summary of Canada (Commissioner of Competition)
v Cineplex Inc

The previous sections outlined two issues in deceptive marketing law that
needed clarification: first, the legal standard for the consumer perspective
in the general impression test; and second, the interpretation of the scope
of section 74.01(1.1). These two issues were argued before the Tribunal in
Cineplex. This section summarizes the Cineplex decision on these issues.

1. Background and Facts

Cineplex charged an online booking fee. The fee was $1.50 per ticket,
capped at four tickets. The fee was not uniform. Members of the Scene+
loyalty program paid $1.00 per ticket, capped at four tickets.”” Members
of the CineClub loyalty program had no fee.!** The design of Cineplex’s
webpage and app did not readily make the booking fee apparent when con-
sumers were at the stage of selecting their tickets.

After selecting the number of tickets, a “floating ribbon” appeared at the
bottom of the webpage. The ribbon contained a “PROCEED” button and a
subtotal which included both the ticket price and the booking fee. Although
information about the booking fee was available to the consumer on the
webpage, it was not visually apparent,'” and consumers needed to scroll
down to the bottom of the page to find the breakdown of the subtotal con-
taining the booking fee. This was the case throughout the booking process.'*

2. The Consumer Perspective: Welcoming Back the
Ordinary Citizen

The Tribunal declined to use the Time standard to assess the general
impression and reintroduced the ordinary citizen standard, describing it
as “appropriate for the objectives of the Competition Act and the purposes
of the deceptive marketing provisions”.!” The standard was constructed
“with a view to protecting and enhancing undistorted markets and honest
competition.”"* The Competition Act’s market-protection objectives were
front and centre in the decision.

In looking to the objectives, the reasons note that section 74.01(1) con-
cerns a wide variety of representations which may be directed at the public
at large or specific market segments."””! Therefore, the standard requires
sufficient flexibility to capture multiple types of representations, price or
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non-price, made either to the public at large or to certain classes of consum-
ers.””> Thus, the consumer in each case will have their own characteristics,
which are not and cannot be pre-defined by legal rules.'*

To determine the consumer perspective, the Tribunal or Court must look
at the “ordinary consumer of the product or service,”** who is usually the
consumer “to whom the representation is made, directed or targeted.”'*
The definition of this consumer was further refined by a list of contextual
factors:

1) the nature of the representation at issue,

2) the characteristics of the members of the public to whom the repre-
sentation was made, directed or targeted,

3) the nature of the product or service involved, and
4) the particular circumstances of the case.'*

The Cineplex construction of the ordinary citizen standard is contextual,
unlike Time’s blanket standard. In this way it is more reminiscent of the
later “average citizen” standard than the formulation of the ordinary citizen
in Kenitex and Sears. Under Cineplex, the ordinary citizen is determined in
the context of the impugned representations. The public at large will have
different needs than a specific subset of consumers. This standard is respon-
sive to all markets, types of representations, and classes of consumers.

3. Application of the Literal Meaning and General Impression

The Tribunal found that the price representations were representations of
the ultimate price the consumer would pay, not specifically an “at-theatre”
price. The literal meaning was that the represented price was a final price."’
The general impression was viewed from the perspective of an “ordinary
citizen moviegoer” using the site or app.”** Ironically, the contents of this
perspective was not hotly contested."” The bulk of the analysis considered
the fourth factor, the circumstances of the making of the price representa-
tions. The most salient circumstance was the design of the website itself.
Specifically, it was designed to facilitate easy movement through the pur-
chase process and “encourage the user’s conversion into a ticketholder.”'*
This was found not to cause the consumer to carefully scrutinize the page.'*'

The Tribunal’s decision on general impression was primarily based
on this website design. Consumers were not expected to scroll below the
floating ribbon as there was no reason to do so."** The design of the page
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dissuaded the ordinary consumer from scrolling down, thus hiding the
booking fee.'*® Since the website hid information, the general impression
was that the represented price was the final price, not an at-theatre price.

This discussion touches, albeit obliquely, on the ways drip pricing capi-
talizes on consumer psychology. For example, the Tribunal referred to the
countdown timer and the “funnel” design of the site, both of which pressure
consumers to make a snap decision.'* The new consumer perspective accu-
rately reflects the goals of the Competition Act and is generally successful
in clarifying the law. A focus on the circumstances of the case, rather than
a pre-existing standard, allows the analysis to be tailored to the market in
need of protection. The standard is not perfect, however, and we address
some unresolved issues and lingering questions in the final section.

4. Interpretation of the Elements under Section 74.01(1.1)

The Tribunal found that the elements of section 74.01(1.1) were met. The
requirements can be outlined as the following:

1) There was a making of a “representation of a price””

2) The price is “not attainable due to” a charge or fee that was “fixed” and
“obligatory”

3) Amounts imposed by or under an Act of Parliament or a provincial
legislature are exempt.

The first requirement was easily decided. The literal meaning and general
impression of the representations demonstrated that they were the display
of movie ticket prices."* The third requirement was not an issue as the
exemption did not apply to Cineplex’s booking fees.'*

The second element required more analysis. It was further broken down
into three requirements:

1) The represented price was not “attainable” due to fees or charges.
2) The fees or charges were

a) “Fixed” and

b) “Obligatory”

No authoritative or persuasive guidance on section 74.01(1.1)’s interpre-
tation existed. The Hansard is sparse'” and there had been no case law. The
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Tribunal found it unnecessary to define “attainable,” “fixed,” and “obliga-
tory” in the abstract or for all possible purposes.'*® Instead, a fact-based,
contextual approach was taken. All three components were found to have
been met.

“Fixed”

The Tribunal rejected the Commissioner’s proposed definition of “fixed”
to mean that the advertiser determined the fee’s amount before making the
representation. However, the Tribunal accepted the Commissioner’s evi-
dence to find that the fee was fixed:

1) The $1.50 was set before the booking fee’s introduction, and Cineplex
had deliberated the precise level to set the booking fee.

2) By the time that the consumer selects tickets on the Tickets Page, the
booking fee is already predetermined.

3) The fact that consumers with different memberships pay a different,
predetermined fee does not change the fact that the fee is fixed for
each consumer.

The Tribunal then rejected Cineplex’s proposed definition of “fixed” to
mean “not variable.”* The Tribunal also rejected that Cineplex’s evidence
on whether the booking fee was fixed.

1) The cap on the booking fee at four tickets has no effect on the per-
ticket fixed fee. This cap also does not affect enough consumers to
matter."

2) The fee’s dependency on customer decisions alone is insufficient to
render the fees as not fixed. Such a proposition would be too “broad
and amorphous.”**!

Furthermore, the Tribunal ruled out the possibility of creating two or
more levels of fixed charges or fees and charging different categories of cus-
tomers in itself is sufficient to avoid the application of section 74.01(1.1).'%
The fact that Cineplex charged “pre-determined” and “set amount[s]” to
different consumers did not alter the fact that the fee is “fixed.”"*
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<«

Obligatory”

In determining whether a fee or charge was obligatory, a consideration is
whether the consumer had a choice to pay the fee or charge. The consumer
is required to have been aware that they have the choice."*

The Tribunal concluded that the booking fee was obligatory. Firstly, the
fee applied to all consumers. Secondly, consumers did not have the choice
not to pay. The consumers were not properly informed of the choices, thus,
the choice to purchase the tickets in-theatres was meaningless.'> The ticket
prices were not advertised as “in-theatre” prices and “online” prices. And
the display would lead an ordinary consumer to believe that the online
prices are the only prices to be paid.

<«

Not Attainable Due to Charges or Fees”

The Tribunal delineated three factors to determine whether a represented
price is attainable:

1) The impugned price representation,

2) The channel in which the representations were made and where con-
sumers saw them, and

3) Whether consumers pay a fixed obligatory charge or fee to complete
the purchase in that same channel."

Applying these factors, the Tribunal found that the represented ticket
prices were not attainable due to the booking fees. The impugned price rep-
resentation was the ticket prices on the Tickets Page. The ticket prices were
represented as the prices that consumers must pay if purchasing through the
website, which is the channel in which the price representations were made,
seen and acted upon. Neither the literal meaning nor the general impression
suggested that the ticket prices only applied to in-theatre purchases.

Part Ill. Lingering Questions after Cineplex

Cineplex makes strong strides in clarifying the law on deceptive market-
ing. It will be a key decision not just in future drip pricing cases, but other
deceptive marketing cases brought under section 74.01(1)(a). However,
there are several issues left in the law post-Cineplex.

The first set of issues concern the consumer perspective. First, it is not
clear from Cineplex what the consumer perspective would be when a
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representation is made to the public at large. We consider whether this
standard would resemble Time and look to Australian and New Zealand
jurisprudence for potential construction. Second, the method of applying
the consumer perspective is ambiguous. There could be either a common
baseline perspective that is further refined based on the facts, or there could
be constructed bottom-up from the facts directly. We examine the benefits
and drawbacks of each.

Second are statutory interpretation issues on defining and applying the
elements of reviewable conduct section 74.01(1.1). First, Cineplex provides
an example of how the factual matrix is used to support the finding of a
charge that is “fixed.” However, the Tribunal does not explicitly outline any
principles of what “fixed” means in the context of section 74.01(1.1). We
consider the reasons given in the decision and the objectives of competition
law to argue that “fixed” refers to pre-determination or the ability to set the
fee or charge. Second, it is uncertain whether or how search and switching
costs might play a role in determining whether a charge was “obligatory.”
We consider the heavy burden that considering search and switching costs
might have on sellers. Third, the Tribunal did not explain the extent to
which the consumer perspective is considered when analyzing the “fixed,”
“obligatory,” and “not attainable” requirements under section 74.01(1.1).
The Tribunal had considered consumer perspective under “obligatory”
and “not attainable” but not under “fixed.” We argue that the consumer
perspective can be considered in all three requirements. Following this are
two statutory interpretation issues. We address the degree to which the drip
pricing provision and the sale above advertised price provision are duplica-
tive, arguing that there is room for both in the Competition Act. Next, we
argue that the Cineplex standard for consumer perspective and drip pricing
should inform cases under the criminal deceptive marketing provision.

Finally, we briefly address the Tribunal’s decision not to issue a resti-
tution order. We argue that the decision suggests that restitution will be
seldom used in the drip pricing context. However, the fine issued should be
sufficient to meet the aims of competition remedies.

Part IV. Constructing the Ordinary Citizen

For all of Cineplex’s guidance on the ordinary citizen, there are two
remaining questions on how to construct the ordinary citizen. First, where
arepresentation is made to the public at large, what are the characteristics of
the ordinary citizen? Are they meaningfully different to the credulous and
inexperienced consumer in Time? Second, the methodology laid out by the
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Tribunal is somewhat unclear. It can be interpreted as requiring a common
baseline ordinary citizen who is then deviated from, or a fully contextual
analysis. This section examines each in turn.

A. The Ordinary Citizen and the Public At Large

The public at large is the broadest possible cross-section of society. The
reasons in Cineplex do not explain as to what this cross-section looks like. It
cannot be assumed that the “ordinary moviegoer” is the same as the public
at large.'”” Thus, Cineplex does not address the question and so the charac-
teristics of the public at large to determine consumer perspective are unclear.

One possible solution would be adopting the credulous and inexperi-
enced consumer standard from Time. On its face, this is a reasonable choice.
Time concerned a representation to the public at large. Further, its standard
incorporates the wide range of knowledge and reasoning abilities present in
such a cross-section.” Where representations are made to everyone, then
credulous and inexperienced people are part of the target audience. If there
is any place for the credulous and inexperienced consumer, it would be here.

Adopting this standard raises issues with the objectives of the Competition
Act and its deceptive marketing provisions. The Time standard was based
on the goals of consumer protection legislation, which as discussed above
are different from competition concerns.” Competition law’s aim in regu-
lating deceptive marketing is primarily to protect the proper functioning of
markets, not protect consumers. So long as businesses are providing accurate
information to consumers, workable competition and effective markets are
protected. This is why the Tribunal chose not to adopt Time’s standard.
Thus, the standard does not need to capture the credulous and inexperi-
enced consumer.

Australia and New Zealand offer one way of constructing the ordinary
citizen when the public at large is the target audience. Both use a variation
of the ordinary citizen approach to consumer perspective. In Australia, the
standard is the “reasonable consumer”.'' The New Zealand Court of Appeal
refers to it as the “typical consumer.”'** The two are substantially similar.

In Australian Competition and Consumer Commission v Jetstar Airways
Pty Limited,'® the Federal Court of Australia discussed the range of persons
likely to read an advertisement made to the “world at large.”'** Jetstar inter-
net advertisements for airline services, which the Australian Competition
and Consumer Commission alleged were not attainable, similar to the Cin-
eplex decision.'® The Court described this range of persons as including:
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[...] the shrewd and the ingenuous, the educated and the uneducated, the
experienced and inexperienced in commercial transactions; it will include
the astute, the informed, those who are sceptical and read the small print,
those who are intelligent and those who are well informed, and it will also
cover many who do not possess those characteristics and those who are less
informed and those with average intelligence.'*®

Despite this wide range of persons, the court is not to consider every-
one included in that range. It must exclude certain extreme outliers, the
“extremely stupid, the unusually gullible and those whose reactions are
extreme or fanciful.”'” Thus, the consumers considered are the “ordi-
nary’ or ‘reasonable’ members of that class.”'*® The question then becomes
“whether a not insignificant number of persons within that class are likely
to have already been led into error by the impugned conduct or likely to
be led into error in the future by such conduct.”® The resultant class of
consumers is “all the consumers in the class targeted except the outliers.””°

This does not mean that the consumer is well-informed or has a robust
reasoning capacity. The consumer “[...] of somewhat less than average
intelligence and background knowledge.””" Indeed, the Federal Court
of Australia cautions that it is not entitled to assume that the consumer
“will be able to supply for himself or herself omitted facts or to resolve
ambiguities.””* This is then between “average” as understood by the New
Zealand Court of Appeal and the standard in Time. It includes people with
below and above average intelligence and information, but not those whose
perspective is “extreme.” This approach can capture the mental shortcuts
and behaviour that consumer psychology is concerned with.'”?

When considering the public at large, this approach slots neatly into Cin-
eplex’s reasons for rejecting Time. It provides explicit guidance on whom
to exclude when determining consumer perspective for competition law.
The outliers identified in these cases exist in Canada and are analogous to
the credulous and inexperienced consumers protected in Time."”* Further,
the ordinary citizen standard in Kenitex, and reintroduced in Cineplex sug-
gested a more prudent consumer. Adopting the outliers exclusion would
tailor the standard to fit the market-regulation objectives of the Competition
Act, avoiding turning it into a consumer protection statute.

An “ordinary” person is not likely to have an extreme reaction or to be
unusually gullible. Competition law does not need to bend over backwards
to protect outliers, as that is not its purpose. In cases of general advertising,
the Tribunal should adopt a definition of the ordinary citizen in the context
of the public at large like that used in Australian and New Zealand case
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law. The law should recognize the existence of outliers and exclude them
from the consumer standard. Doing so ensures a focus on the accuracy of
information, reasonably understandable to the ordinary person, and not on
protecting those who do not represent the general population.

B. Is There a Common Baseline for the Ordinary Citizen?

The process of constructing the ordinary citizen on a set of facts can be
interpreted in two ways. One starts from a common baseline and then uses
contextual factors to deviate from the baseline and construct the ordinary
citizen within the targeted group. The other is purely contextual, where the
ordinary citizen is a cross-section of the public constructed entirely from the
evidentiary record without reference to any baseline.

The Tribunal refers to the standard in Kenitex, which held that “[t]he
ordinary citizen is, by definition, a fictional cross-section of the public
lacking any relevant expertise, but as well possessing the ordinary reason
and intelligence and common sense that such a cross-section of the public
would inevitably reveal.””> However, this is only referred to when describ-
ing the history of general impression law rather than when the standard is
actually laid out. The Tribunal does use the phrase “the legal perspective...
should remain that of the ordinary consumer of the product or service.”'’¢
This does suggest the adoption of a previous standard. However, what pre-
vious standard this refers to is not clear in the reasons. Whether this is the
general ordinary citizen standard in Kenitex or the average person in cases
like Maritime Travel is not explicit.

When considering whether the ordinary moviegoer is particularly credu-
lous or inexperienced, the Tribunal remarked that “The Commissioner
did not point to any evidence that an ordinary consumer on the Cineplex
website has any unusual characteristics related to credulity or readiness to
believe on-screen representations, and I find none.”"”” This statement can
be interpreted under either construction of the standard. Either the Com-
missioner was required to show why the Tribunal should deviate from a
set standard, or that the Commissioner failed to establish, based purely
on the facts, that the ordinary moviegoer was particularly credulous and
inexperienced.

There are two potential pathways the law could take. The first is the highly
contextual approach implicit in Cineplex, where each case is considered in
its own context without reference to a baseline ordinary citizen. In this path,
different contexts would be bespoke bubbles. They would interact with each
other only by analogy to each other, with similar standards likely used for
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cases in the same industry, akin to the post-Chatr cases. There is nothing
inherently wrong with this standard. The Tribunal provided guidance on
how to identify the characteristics of the intended audience, and similar
standards have been employed in the section 52 context. How this would
play out and whether these constructions adequately meet the needs of
competition law is a matter for future case law. Where everything is based
on individual facts, conclusions cannot be drawn a priori.

With a heavily contextual analysis there are a few risks. First, Canadian
competition case law tends to develop at a snail’s pace, with cases few
and far between. Further common law elaboration is likely to take years,
leaving the contours of the standard and its application to different markets
unknown.'”® Second, if the ordinary citizen is unmoored from a general
standard then it may be difficult for courts and the Tribunal to fashion a
robust and consistent analysis of the ordinary citizen. Time and Kenitex
each provide a sense of what kind of person the ordinary citizen is meant to
be. Without this, decision-makers will need to exercise more discretion and
elaborate on the factors laid out in Cineplex which could lead to inconsis-
tent decision-making.

An alternative proposal would be to incorporate the general standard in
Australian and New Zealand case law, discussed in the previous section, as
the baseline. One would start with the largest cross-section of consumers
and adjust using characteristics of the targeted consumers. This framework
can generally be transferred to the Canadian context without difficulty. Like
the Cineplex standard, the Australian and New Zealand framework consid-
ers the target class of consumers. The same contextual elements are present,
though implied in that context. In defining the target class, the factors in
Cineplex can help to contour that set of consumers.

What would a consumer perspective that takes cues from Australia and
New Zealand’s jurisprudence look like? It would first define the class of
consumers are the targets of the advertisement, minus any outliers. Then,
the characteristics of that class would be defined by considering the Cin-
eplex factors. This would in turn modify the general standard of persons
with “less than average intelligence and background knowledge” to best fit
the circumstances.

Chatr is a good example of this kind of reasoning. It began with a baseline
of the credulous and inexperienced consumer. Given that the consumers
in that case were necessarily experienced with unlimited wireless services,
Justice Marrocco then adjusted the perspective accordingly, finding that
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the consumers were only “technologically inexperienced.””” In Chatr, the
baseline was deviated from to fit the context of that particular case. The Aus-
tralian and New Zealand definition and its exclusion of outliers provides
clear instruction on how to conceptualize a given class of consumers. It is
entirely in line with the standard provided in Cineplex and the objectives of
the Competition Act.

One note of caution for using these cases is that the ultimate question to
be answered in Australian and New Zealand law is whether “a not insig-
nificant number of persons within that class are likely to have already been
led into error by the impugned conduct or likely to be led into error in the
future by such conduct.”® This does differ from the Canadian context,
where materiality is determined by whether the “ordinary citizen would
likely be influenced by that impression in deciding whether or not he would
purchase the product being offered.”*®! While a notable difference, this does
not affect the determination of consumer perspective. Rather, this differ-
ence goes to the materiality of the misrepresentation, and so it should not be
an impediment to adopting the useful suggestions from the Australian and
New Zealand cases.'®

Regardless of which methodology is adopted, a more contextual analysis
may make compliance with the deceptive marketing regime more difficult.
The advantage of a fixed standard like Time is that in all cases, firms can
more readily predict its applicability. Where the standard is contextual, it
may not always be easy to predict the characteristics of the consumer. This
could lead to diverging interpretations about what constitutes deceptive
marketing and thus more uncertainty. We take no position on which of
the methodologies we outline would be more effective. That is a matter for
future case law to determine. With this section, we mean to offer two con-
structions of the standard and clarify ways the jurisprudence may develop.

Part V. Statutory Interpretation Issues
A. Interpretation and Application of Section 74.01(1.1)

Although the Tribunal provided some guidance on the definition of
section 74.01(1.1), much uncertainty remains. First, the definitions of the
three requirements of section 74.01(1.1) are not well-developed. Second, the
Tribunal’s characterization and application of those requirements overlap,
and the distinction between the requirements is hard to identify.

1. What factors should be considered in determining whether the fees
were “fixed”?
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The Tribunal’s fact-based analysis provides minimal guidance on how
the “fixed” requirement will be satisfied in future cases. The “fixed” require-
ment should refer to a seller’s ability to set, i.e., pre-determine, the fee’s
amount and structure. This interpretation is supported by the Tribunal’s
reasons.

First, although the Tribunal did not adopt the Commissioner’s proposed
definition of “fixed”, the Tribunal’s reasons for finding that the booking fee
was “fixed” seem to align very closely with the Commissioner’s proposed
definition. The Tribunal focused on Cineplex’s ability to set and pre-deter-
mine the amount and structure of the fee as an indicator of whether the
fee is “fixed.” Although different types of consumers were charged dif-
ferent booking fees, the amounts of the fees were already set by the time
the consumer began the purchasing process.”®® Therefore, the ability to
pre-determine fees’ amount and structure appears to be an important
consideration.

Second, the Tribunal rejected Cineplex’s proposed definition that “fixed”
means “not variable.”® The Tribunal concluded that Cineplex’s proposed
definition was contrary to Parliament’s intent and the purposes of section
74.01(1.1). It is uncertain whether a fee’s variability can at all be relevant to
determining whether the fee is “fixed.”

Third, the Tribunal did not seem to foreclose the possibility that a fee’s
dependency on consumer choices could be a relevant consideration.'® The
Tribunal only stated that “without more,” the dependency itself is “too
broad and amorphous.”*¢ There was no explicit rejection that dependency
could not be relevant at all. However, this begs the question of what “more”
is needed for the dependency to render a charge or fee as not fixed.

Interpreting “fixed” to mean “set” or “pre-determined” also accords with
the function and purposes of section 74.01(1.1) and the Competition Act
more broadly. Although the deceptive marketing provisions have a large
consumer protection aspect, their ultimate objective is protecting com-
petition and undistorted markets. In the context of section 74.01(1.1),
competition is protected by preventing sellers from misrepresenting price
information within the market. The provision should only apply when
sellers have control over pricing and are not bound or obligated to price
a product a certain way. If this was not required, enforcement against the
sellers would be ineffective in protecting competition — they are not the
source of the problem. Essentially, the “fixed” requires some level of fault
on the sellers for causing the distortion in pricing information.
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There is also a fine line between market players behaving anti-compet-
itively and market conditions not facilitating competition. The former is
dealt with by competition enforcement measures under the Competition
Act, and the latter should be dealt with by economic policy. Sellers being
unable to “fix” the surcharge is different from sellers merely passing costs
onto consumers. When sellers pass costs onto consumers, they still have
control over how the fees are set. One extreme example of a fee that is not
“fixed” is the charge for paying with a debit card. The usage charge is obliga-
tory because it must be paid. It makes the initial price unattainable because
it is added to the total amount that the consumer pays for the product.
However, the seller does not pre-determine this charge. The bank sets when
and how much to charge.

2. Do perceived switching costs factor into assessing whether there is
optionality and choice when determining the “obligatory” requirement?

The Tribunal also did not set out specific principles in deciding whether
a charge or fee is “obligatory.” The Tribunal’s analysis appears to focus on
choice and optionality. First, the consumer must pay a fee in the transac-
tion’s purchase channel. Second, the consumer needs to be “aware” of
alternative channels that do not charge the fee.'"” However, if the availability
of choice and optionality is the focus of “obligatory,” awareness might not
always suffice.

The Tribunal did not consider how perceived search and switching costs
might impact the analysis. Whether an alternative without the booking fee
existed was assessed from the ordinary consumer’s perspective. However, if
an ordinary consumer perceived high switching costs, the consumer might
not have perceived a plausible alternative to exist, even if the consumer
was aware of an alternative.'"® The key would be when the consumer was
made aware of the alternative. If the consumer was made aware that there
were alternative channels that did not require the fee to be paid at the start
of the transaction, the charge would essentially be the price for the added
convenience of making the transaction through the specific channel. If the
consumer was instead made aware of alternatives that did not require the
charge late into the transaction, the charge might be considered obligatory
because of the perceived search and switching costs associated with leaving
the transaction and looking into the alternative.

If search and switching costs are to be included in the analysis, it would
mean that the seller might be responsible for minimizing such costs arising
from partitioning prices. When such an obligation might arise will depend
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on the facts. It will be an onerous one for sellers because the of general
uncertain nature of behavioural economics and consumer psychology evi-
dence. It will be difficult to know exactly when search and switching costs
created by a specific pricing practice will be high enough to deprive an
ordinary consumer of a choice. Imposing such an onerous obligation can
only be justified once the Commissioner has provided evidence that dem-
onstrates the high switching costs for the particular price representations
being challenged. Given the uncertain nature of behavioural economic and
consumer psychology evidence, the Commissioner will likely have a very
high evidentiary burden to set out that the specific price representations
being challenged will impose high search and switching costs on the ordi-
nary consumer.'®

3. To what extent is consumer perspective relevant to the analysis for each
requirement of section 74.01(1.1)?

The Tribunal referred to the ordinary citizen and the general impression
when establishing that the “obligatory” and “not attainable” requirements
had been met."® The Tribunal focused on whether the general impression
conveyed by the price representation suggested that the booking fee was
mandatory for the channel. However, the Tribunal referred to “the eyes of
the Tribunal with the benefit of the very detailed review” of the channel
as a way of coming to establish that the price representations were “not
attainable.”"' The Tribunal also did not refer to the ordinary citizen or the
general impression when discussing whether the booking fee was “fixed.”

The consumer perspective could be considered under every requirement
for section 74.01(1.1). Under the “fixed” requirement, a fee or charge’s
dependency on a consumer’s choices might be relevant.'”> When consumer
choice is considered, the consumer’s perspective might be relevant. The con-
sumer perspective must be considered for the “not attainable” requirement
because this requirement is what links the entire analysis of the provision to
the initial price representation. Although the Tribunal’s reasons contained
both the general impression and the perspective “through the eyes of the
Tribunal,”** it should be clarified here that the general impression should
hold more weight than the Tribunal’s perspective. A parallel can be drawn
here with the final step of the analysis under section 74.01(1)(a), whether
the general impression is false and misleading. Similarly, the “not attain-
able” step is satisfied by establishing that the price representation, adduced
by the general impression, cannot be attained.
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4. Further Considerations for Developing the Jurisprudence around
Section 74.01(1.1)

Given the general lack of authoritative guidance on the interpretation of
section 74.01(1.1), the provision’s interpretation will need to evolve, based
on the facts presented in the cases that arise. However, two broad consider-
ations should also guide the interpretation of section 74.01(1.1).

First, the structure of section 74.01(1.1) is important.'”* The grammatical
structure of the provisions should be properly considered, and then infer-
ences can be drawn from the structure. At the core of section 74.01(1.1) are
price representations that “[are] not attainable due to... charges or fees.”
Section 74.01(1.1) captures representations that features “fixed” and “oblig-
atory” charges. Consistent with modern rules of statutory interpretation,
these terms should be given a large and liberal interpretation.”® However,
these terms should not be interpreted so broadly that section 74.01(1.1)
requires all-inclusive pricing. As the Tribunal in Cineplex established, this is
not what the provision requires.'

Second, the different requirements under section 74.01(1.1) should be
able to come together coherently to generally describe the types of pricing
representation that are captured by the provision. The Tribunal decision
did not outline a clear idea of the types of price representation that section
74.01(1.1) is intended to capture. With Cineplex’s price representations
being captured under section 74.01(1.1), there is still continuity in the type
of price representations subject to deceptive marketing enforcement. Cine-
plex’s booking fee is consistent with the types of representations found to be
deceptive in the consent agreement cases. Section 74.01(1.1) then captures
at least two types of price representations:

1) A non-optional surcharge is presented after the base price is initially
presented. This is the basic economic conception of drip pricing.
Examples include StubHub, Ticketmaster, and Jetstar.

2) A non-optional surcharge is presented with the base price, but the
surcharge is not presented in clear manner. This is price partitioning
with an added layer of marketing representations. Examples include
Avis & Budget, Hertz & Dollar Thrifty, and Enterprise.
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B. The New Drip Pricing Regime and Section 74.05(1): Sale
above advertised price

The drip pricing provisions should not be considered in isolation from
other relevant provisions; related provisions in a statute inform the inter-
pretation of each other."”” As discussed, the Competition Act has another
provision that has been used to target drip pricing: the sale above advertised
price provision under section 74.05(1). In a class certification case under
section 74.05, the Federal Court noted that the alleged conduct had been
described as drip pricing by the Bureau.”® This long-standing provision’s
continued availability alongside section 74.01(1.1) presents some interest-
ing questions of application and interpretation.

Section 74.05(1) clearly covers conduct beyond drip pricing. It requires
only that a product be sold at a higher price than advertised.'” If an adver-
tisement stated that a product was $30, but at point of purchase the seller
priced it at $40 without any extra fees, then that conduct would not be
covered by the drip pricing provision, but it is a sale above advertised price.
Section 74.05(1) would also cover negligence, refusal to honour the adver-
tised price, the seller arguing that a “mistake” was made without evidence,
or intentionally false price representations. A prior criminal provision cov-
ering the same conduct has been used to convict sellers where shelf and
checkout prices did not match newspaper advertisements.?* These are sales
above advertised prices, but not necessarily drip pricing. There is a broad
scope for this provision outside drip pricing.

The two can still overlap. A sale above advertised price can include the
imposition of hidden fees and in the Bureau’s eyes at least has been suf-
ficient to cover drip pricing*” There are two possibilities for interpreting
the overlap. First, that section 74.01(1.1)’s purpose is to contain the prac-
tice of drip pricing within itself, to the exclusion of section 74.05(1). This
would reduce the scope of section 74.05(1). The alternative is accepting the
overlap, with both provisions able to cover drip pricing, just in different
ways.

The first interpretation is what Ruth Sullivan describes as a paramountcy
argument, arguing that the two provisions conflict when applied to a drip
pricing case and that section 74.01(1.1) ought to prevail®* It is attrac-
tive due to the specificity of the statement “for greater clarity” and the
title of section 74.01(1.1) as “drip pricing”, both implying that the provi-
sion intended to entirely capture drip pricing. However, this leads to the
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undesirable conclusion that Parliament intended to restrict the operation of
section 74.05(1) without directly amending it.

The second option is more likely to succeed. Ruth Sullivan has stated that
“[s]o long as overlapping provisions can apply, it is presumed that they are
meant to apply.”” This is a well-accepted presumption in the case law.***
Courts are not fond of displacing this presumption. As the Supreme Court
stated in Thibodeau v Air Canada,*® “[o]verlap, on its own, does not consti-
tute conflict in this context, so that even where the ambit of two provisions
overlaps, there is a presumption that they both are meant to apply, provided
that they can do so without producing absurd results.”** For there to be
conflict, the provisions must be “so inconsistent with ... or repugnant” to
each other that they are “incapable of standing together.”” That is not the
case with sections 74.01(1.1) and 74.05(1). The two operate in different cir-
cumstances, and even in the drip pricing context they operate with different
tests and requirements. Both can act as for liability for the same (or at least
substantially similar) conduct, in a drip pricing case.

Extrinsic evidence supports allowing overlap. The Bureau’s recommen-
dations to Parliament characterize a potential drip pricing provision as a
clarificatory tool. The Bureau noted that while section 74.01 was success-
fully used to fight drip pricing, the Competition Act failing to recognize it
as harmful led to “significant resources” being needed to prove that it was
deceptive.” This is also evident in Senate Hansard. The Honourable Lucie
Moncion described one of the purposes of the amendments as to “clarify
that posting of partial prices is false or misleading representation.”” While
Hansard is not dispositive, it is an important interpretive tool.*°

The plain text of section 74.01(1.1) supports overlap.!' The legislation
begins with “for greater clarity”, indicating that it has the clarificatory role
advocated by the Bureau. This is also true from its function, which states
that if a practice is drip pricing, it is necessarily false and misleading. The
text and context do not suggest that section 74.05(1)’s role in regulating drip
pricing was meant to be abrogated from. Given the requirement of large and
liberal interpretation, absent clear textual direction the scope of each provi-
sion should not be reduced.

The two provisions are likely to operate in a state of overlap in drip pricing
cases.”’* They are complimentary streams of liability; the Commissioner or
private parties may argue both or either provision. Outside of drip pricing
cases, there is a broad scope of activity that section 74.05(1) regulates. Section
74.01(1.1) does not require a reading down of section 74.05(1).
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C. Cineplex's Applicability to Criminal Deceptive
Marketing Cases

As Cineplex was a civil case decided under section 74.01 before the Tri-
bunal, rather than a superior court, and it is not binding in the criminal
deceptive marketing context. Thus, the ordinary citizen standard may
develop differently in criminal cases under section 52, or private recovery
cases based on underlying criminal action.?”* This could lead to different
standards between the civil and criminal provisions. There are compelling
reasons to adopt the ordinary citizen standard in the section 52 context.
First, the ordinary citizen standard originated in the section 52 jurispru-
dence.?" Second, when the two provisions are compared, the only difference
between them is that section 52 requires mens rea, while section 74.01(1)
does not.

The only difference between the two provisions is that the criminal provi-
sion includes the language “knowingly or recklessly.””* The same conduct
(i.e., the actus reus) is targeted by each provision — what makes one crimi-
nal is intent. There is no principled reason to differentiate the consumer
perspective from which to view the underlying conduct based on the type
of proceeding. The same applies to the drip pricing provisions, which are
identical in both contexts.*'¢ Section 52 has been used to inform civil decep-
tive marketing cases. In Sears, the Tribunal used the criminal provision to
inform interpretation of the then-new civil provisions.?"” Given the similari-
ties between the two provisions, this relationship should work in reverse.

A consistent interpretation will allow the two types of cases to inform
each other, contributing to the development of the case law. This is espe-
cially important for section 36(1) recovery actions. While these actions are
based on underlying criminal conduct, they are civil provisions at heart.
Applying the ordinary citizen standard in the section 52 context will bring
the two types of civil action to a consistent conceptual ground. Given recent
amendments now allowing for private actions to the Tribunal under section
74.01(1),"® a consistent interpretation of deceptive marketing conduct
would streamline legal argument by applying the same standard to similar
civil actions.

The next part will briefly discuss the Tribunal’s decision on the appropri-
ate remedy in Cineplex. We recognize that the topic of remedies is broad,
and an entire article can be written on the Tribunal’s decision in Cineplex
on this topic. However, the decision to choose an administrative monetary
penalty over a restitution order is worth highlighting.
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Part VI. Administrative Monetary Penalties and Restitution
Orders

The Tribunal ultimately ordered that Cineplex refrain from making false
representations about the Booking Fee, refrain from substantially similar
conduct, and pay an administrative monetary penalty of $38,978,000.*° In
coming to this conclusion, the Tribunal found that a restitution order under
section 74.1(1)(d) was inappropriate.”” The lack of a restitution order in this
case suggests that they are unlikely to be used in future similar large-scale
cases with a low per-consumer refund. The Tribunal’s analysis for whether
restitution was appropriate surveyed the following factors:

1) How distinguishable and certain the amount of booking fees paid
was, compared to other payments.?*!

2) 'The practicalities of distributing the refunded money.**

3) Evidence that such an order would work.??

4) The impact on Tribunal resources.”*
5) Whether consumers would take up the refunds, given the low amount
of value per-consumer.?®

6) Fairness considerations:**
a) That Cineplex continued to make the representations.

b) Uncertainty of the Tribunal’s jurisdiction to reverse Scene+ points
redemptions used to pay the online booking fee.*’

The Tribunal also rejected Cineplex’s suggestion that consumers received
the “value that they were told they were getting”, that is, “advanced seat
selection.”® This was given little weight. The Tribunal held that receipt of
some value “does not excuse reviewable conduct.”*

The Tribunal had substantial information about who paid what amount
of booking fees and when. Although this information was not perfect,” it
was still possible to calculate a per-customer refund of the booking fee given
that purchases were tied to account information. The issue was primarily
one of distribution — how to get thousands of small refunds out to those
affected.”' In future cases of large-scale drip pricing, information may be
much worse, making it even more unlikely that restitution would be ordered
in such cases.



2025 CANADIAN COMPETITION LAW REVIEW 13

The size of the refund also militates against the use of restitution. In Cin-
eplex’s case, the amount would be $1.50 or $1.00 per ticket, a small amount
in isolation. The Tribunal stated in a side note that “[t]here are also con-
cerns about whether all consumers will take up their (small) refunds.”**
Just because an amount is material for finding reviewable conduct under
section 74.01(1)(a) does not mean that it is material enough for a consumer
to actively take up their refund. The mental shortcuts that a consumers use
when prices are dripped do not necessarily mirror onto the case of taking
up arefund of a few dollars. It takes less effort to accept a dripped price then
to take time out of one’s life to claim that small refund. For similar cases,
then, restitution is even less likely to be appropriate or effective.

A lack of restitution orders does not mean that remedies will be inef-
fective. The administrative monetary penalty ordered in Cineplex was
historically high and equivalent to the amount Cineplex earned from the
Booking Fee.” In terms of sending a deterring signal to the market and
Cineplex, this amount should be impactful.

Part VII. Conclusion

Cineplex is an important step forward in deceptive marketing law. It will
guide future cases both in and out of the drip pricing context. However,
no one case is a complete answer to all issues and all situations. We have
identified some questions that remain after Cineplex and provided potential
directions the law could take and considerations for future development in
this area. Regardless of whether these proposals are adopted, the Tribunal
and the courts should pay close attention to the purposes of the Competition
Act and to the underlying economic harms of drip pricing and deceptive
marketing generally when deciding future cases.
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