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Between 2022 and 2024, the Parliament of Canada passed three rounds of
amendments to the Competition Act. The amendments—intended to mod-
ernize Canada’s competition regime—fundamentally change the Canadian
competition law landscape. Among other things, the amendments broaden
the scope of the abuse of dominance provisions and expand the private right
of action for civilly reviewable claims. The amendments allow private parties
to seek an award equal to the benefit gained by the conduct at issue on behalf
of the applicant and other persons affected by the conduct. The amendments
will likely increase the enforcement of the abuse of dominance provisions and
provide greater access to justice.

The amendments bring with them substantive and procedural uncertainty.
They create new legal concepts and tests, which are layered onto existing legal
concepts and tests that have received little or no judicial consideration. It
is expected that greater clarity will be provided through updated guidelines
from the Competition Bureau and the development of the case law.

The procedure for collective redress is somewhat lacking. Key concepts, such
as settlement approval, fee approval, and tolling of limitation periods, are
absent. Given that the collective redress amendments do not come into force
until June 2025, there is an opportunity to address these gaps.

Entre 2022 et 2024, le Parlement du Canada a adopté trois séries de modifi-
cations a la Loi sur la concurrence. Ces modifications, qui visent a moderniser
le régime de concurrence du Canada, changent fondamentalement ce régime
canadien. Entre autres, elles élargissent la portée des dispositions relatives
a labus de position dominante et étendent le droit d’'action privé pour les
plaintes faisant 'objet d’'un examen au civil. Ces modifications permettent
aux parties privées de demander des dommages-intéréts équivalents a
Pavantage obtenu par le comportement en question au nom du demandeur
et toute autre personne touchée par le comportement. Les modifications
devraient renforcer lapplication des dispositions relatives a l'abus de position
dominante et améliorer l'accés a la justice.

Les modifications entrainent une incertitude quant a la substance et d la
procédure. Elles créent de nouveaux concepts et tests juridiques, qui se super-
posent a des concepts et tests juridiques existants qui n’ont pas ou qui ont peu
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été pris en compte par les tribunaux. On s’attend a ce que les lignes directrices
mises d jour par le Bureau de la concurrence et les développements de la juris-
prudence apportent plus de clarté.

La procédure de recours collectif présente quelques lacunes. Des concepts
clés, tels que l'approbation du réglement, 'approbation des honoraires et
lécoulement des délais de prescription, sont absents. Etant donné que les
modifications relatives aux recours collectifs n’entreront pas en vigueur avant
juin 2025, il existe une occasion de combler ces lacunes.

Introduction

ver the past two years, the Government of Canada has passed three

rounds of amendments to the Competition Act (the “Act”).? The

amendments were intended to modernize Canada’s competition
laws and improve access to justice.” The cumulative effect of these amend-
ments fundamentally changes the Canadian competition law landscape.

This paper summarizes the three rounds of amendments and sets out the
current state of play in Canadian competition law, focusing on the changes
to the abuse of dominance provisions and the expanded rights for private
parties to bring applications to the Competition Tribunal (the “Tribunal”).

Abuse of dominance generally refers to a scenario where a company (or
a group of companies) who has a dominant position in a market engages in
conduct that harms competition in that market.

Under the old regime, there were three core elements to an abuse of
dominance claim: dominance, anti-competitive conduct, and a substan-
tial lessening of competition. And only the Commissioner of Competition
(the “Commissioner”) could bring enforcement actions under the abuse of
dominance provisions.

The amendments to the abuse of dominance provisions have been wide-
sweeping and include:

o broadening the definition of the “anti-competitive acts” grounding a
claim in abuse of dominance;

o broadening the framework for obtaining a prohibition order. The
previous framework required both anti-competitive intent and effects
to obtain a prohibition order. The new framework allows for a pro-
hibition order where there is either anti-competitive intent or effect.
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However, an administrative monetary penalty (“AMP”) can only be
imposed where there is both anti-competitive intent and eftect;

 increasing the monetary penalty for engaging in abuse of dominance;
o  creating a private right of action to the Tribunal;

o  creating a monetary remedy for private parties up to the “benefit”
derived from the conduct; and

« providing for collective redress, with an award to be distributed
among the applicant and “other person affected” by the conduct.

The monetary remedy and collective redress amendments do not come
into force until June 2025. The delay in implementation is intended to
provide companies an opportunity to ensure compliance.

In our view, these amendments are welcome developments for Canadian
businesses and consumers. The amendments are particularly beneficial for
small to medium-sized businesses and consumers, for whom individual
actions are prohibitively expensive. The aggregation of claims makes them
more economical to bring and the availability of monetary remedies creates
a stronger incentive to bring such claims. Indeed, these amendments have
the potential to further the objectives of the Competition Act—namely, the
maintenance and encouragement of competition in Canada, resulting in
more competitive prices and product choices for Canadians.

That said, other commentators posit that the amendments risk leading to
the over-enforcement of the abuse of dominance provisions, thereby chill-
ing the use of efficient business practices.* One of the concerns for these
scholars and practitioners is that companies will be adversely impacted
by strategic litigation that both stymies commercial activity and discour-
ages legitimate competitive behaviour.” Regardless of which viewpoint you
subscribe to, as it stands, there is considerable procedural uncertainty sur-
rounding the collective redress amendments. The Competition Tribunal
Rules have not been amended to provide guidance on how actions before
the Tribunal will be prosecuted on a collective basis. For example, the pro-
visions do not contain a settlement approval process. In the class action
context, settlements are subject to court approval, and it is the court order
approving the settlement that makes the settlement—including the release
provisions—binding on the class (subject to the right to opt-out). Without
an equivalent process, there is uncertainty on how a release will become
binding on other “affected” persons.
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It is possible that these procedural uncertainties will be remedied by the
“gap” rule. The Competition Tribunal Rules provide that the Federal Court
Rules® may be followed where the Competition Tribunal Rules are lacking
guidance on practice or procedure.” However, there is no guarantee in this
regard.

As these monetary remedy and collective redress amendments do not
come into force until June 2025, there is opportunity to achieve greater
procedural certainty. Ideally, clarity can be provided through amendments
to the Competition Tribunal Rules. This path forward would give litigants
greater certainty and help ensure that the desired objectives of the amend-
ments are achieved.

Context Leading to the Amendments

The Act is structured such that certain conduct (for example, a price-fix-
ing conspiracy) gives rise to criminal sanctions and a private right of action
for damages to the courts under section 36.® A section 36 action can be
brought before any court of competent jurisdiction, meaning the Federal or
provincial courts, depending on the conduct at issue.” To obtain damages,
litigants must demonstrate that their loss or damage occurred as a result of
conduct that is contrary to Part VI of the Act.”®

Other conduct—abuse of dominance, for example—is reviewable by
the Tribunal."" Some conduct can fall within both the criminal and civilly
reviewable branches of the Act. However, the Bureau can only pursue
conduct under one track."

Section 79(1) sets out the required elements for an abuse of dominance
claim. Under the old regime, the three core elements were:

o Dominance in the market: dominance refers to a company with a
“substantial degree of market power”. Market power is the ability of
a company to profitably determine or influence the price or other
dimensions of competition in a market (i.e., quality, services, adver-
tising, etc.).” In many cases, the Bureau uses market share as an
initial screening mechanism for abuse of dominance allegations. The
Bureau’s general approach is as follows:

0 A market share below 50% will generally only prompt further
examination if other evidence supports the existence of market
power;
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0 A market share of 50% or more will generally prompt further
examination; and

0 In the case of a group of firms alleged to be jointly dominant, a
combined market share of 65% or more will generally prompt
further examination."*

0 This aspect of the Bureau’s analysis is described in enforcement
guidelines, which are not binding on the Tribunal, and is therefore
not affected by the amendments.

An anti-competitive act (i.e., anti-competitive intent): Section 78(1)
defines anti-competitive acts for the purpose of the abuse of domi-
nance provisions. The prior version of section 78(1) defined an
anti-competitive act as an act that is intended to have a negative effect
on a competitor that is predatory, exclusionary, or disciplinary."” The
Bureau's Abuse of Dominance Enforcement Guidelines describe preda-
tory, exclusionary, and disciplinary conduct as follows:

Exclusionary acts may make current or potential competitors less
effective, for example by increasing their costs. Predatory acts
involve a firm deliberately setting the price of a product(s) below
an appropriate measure of its own cost to eliminate, discipline, or
deter entry or expansion of a competitor. Disciplinary acts involve
actions intended to dissuade an actual or potential competitor
from competing vigorously, or otherwise disrupting the status
quo in a market.'®

Section 78(1) provides a non-exhaustive list of examples of acts
that may be deemed to be anti-competitive. As explained further
below, the amendments broaden the definition of anti-competi-
tive acts and provide additional examples of anti-competitive acts.

A substantial lessening or prevention of competition (i.e., anti-competi-
tive effect): This requirement asks: has the conduct had, is the conduct
having, or will the conduct likely have the effect of substantially pre-
venting or lessening competition in the market? Generally, this occurs
when anti-competitive conduct causes a materially greater degree of
market power to exist than in the absence of the conduct.”” As part of
this analysis, the Tribunal must consider whether the relevant prac-
tice is a result of superior competitive performance.'®



2025 CANADIAN COMPETITION LAW REVIEW 135

This aspect of the test is not affected by the amendments. However,
as explained below, to obtain a remedial order, it is now only nec-
essary to prove anti-competitive intent or effect.

Where the requirements were met, on application by the Commissioner,
the Tribunal could issue an order prohibiting the anti-competitive practice."

Section 79(2) and (3.1) provide two additional remedies:

o under subsection (2), a remedial order directing the respondent to
take such actions as are reasonable and necessary to overcome the
effects of the practice in the market; and

o under subsection (3.1), an AMP in an amount not exceeding
$10,000,000 and, for subsequent orders, an amount not exceeding
$15,000,000.” These penalties have been increased as part of the
amendments.

Under the old regime, only the Commissioner could bring enforcement
actions under the abuse of dominance provisions. This fact meant that when
a market participant was concerned with the anti-competitive conduct of a
dominant player in the market, the only recourse was to make a complaint
to the Commissioner. If the Commissioner decided not to move forward
with the matter, there was no recourse available. In most cases, the Commis-
sioner did not move forward with the matter. In our view, enforcement of
the abuse of dominance provisions tends to take a back seat to enforcement
of the criminal provisions of the Act (including price fixing and bid-rigging)
and merger review.

Indeed, the under-enforcement of the abuse of dominance provisions is
a longstanding reality.”! Since 1986, the Commissioner has only brought 17
abuse of dominance applications before the Tribunal.* While it is difficult
to say how many abuse of dominance cases should have been pursued over
the years, commentators argue that there is evidence that abusive conduct is
occurring in Canada without enforcement, namely:

o there is a large discrepancy between the number of complaints
received by the Bureau compared with the number of investigations
opened. For example, in 2019-2020, the Bureau received 467 com-
plaints and only opened 11 investigations (approximately 3%);

o legislative bodies urged the Bureau to investigate conduct that
could constitute abuse of dominance—specifically, alleged abuse of
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dominance in the market for fertilizers—however, this call to action
did not result in enforcement proceedings;* and

o the comparatively high levels of enforcement by regulatory agencies
in other jurisdictions.**

The under-enforcement of the abuse of dominance provisions hurts
competition and denies Canadian businesses and consumers a competitive
marketplace.

There are several possible reasons why abuse of dominance has histori-
cally been under-enforced in Canada. After assuming the position in 2018,
the current Commissioner, Matthew Boswell, expressed “serious concerns”
about the Bureau’s budget.” Given the widely acknowledged scarcity of
resources, it appears that a lack of adequate funding has been one potential
impediment to the robust enforcement of the abuse of dominance provi-
sions, particularly in the face of competing priorities.?

Despite a significant budget increase in 2021—which allocated an addi-
tional $96 million to the Bureau over a period of five years, and $27.5 million
annually thereafter—the Bureau’s expanded coffers have not resulted in an
increased prosecution of abuse of dominance cases.” As per annual statistics
published by the Commissioner, in 2022-2023 there were 349 complaints
about “monopolistic practices” (i.e., abuse of dominance).”® Out of those
complaints, the Bureau only commenced 14 investigations, which turned
into 4 inquiries.”” To date, none of these complaints have yielded a con-
tested application.* This result is unsurprising—commentators have noted
that, historically, in periods of both budgetary constraint and excess at the
Bureau, the Commissioner only ever brought a few abuse of dominance
cases per year before the Tribunal.*

As argued by the Commissioner, another deterrent to enforcing the
abuse of dominance provisions is the dearth of relevant case law.** There
have been so few cases on abuse of dominance that bringing any case raises
novel legal issues, which are expensive to litigate.”® In the Commissioner’s
words, the “greatest benefit of private access” is that “a broader body of
case law would be developed. Such case law serves to clarify aspects of the
law, and removes uncertainty for the Commissioner, private litigants, and
businesses”.**

In June 2002, the Act was amended to allow private access to the Tribunal
for conduct reviewable under sections 75 (refusal to deal) and 77 (exclusive
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dealing, tied selling and market restriction). According to the Bureau’s
Information Bulletin on Private Access to the Competition Tribunal, the:

private access provisions were added to the Act to complement the
Bureau’s public enforcement and increase the deterrent effect of the
Act. Private litigation before the Tribunal will also yield valuable juris-
prudence which will assist the Bureau in its enforcement and applica-
tion of the Act and will better delineate the bounds of legitimate behav-
iour to the business community.*®

In 2009, this provision was amended to include conduct reviewable under
section 76 (price maintenance).*

Private rights of enforcement can supplement public enforcement, partic-
ularly where the public enforcer has limited resources. These considerations
apply in the competition context, as the Bureau is resource-constrained and
litigating complex competition cases is expensive. Private access to the Tri-
bunal can therefore supplement Bureau activity and help ensure effective
competition.”

This right of action is subject to the leave process in section 103.1 of the
Act. The leave process is summarized as follows:

The leave application must be accompanied by an affidavit setting out
the facts in support of the person’s application under the applicable
section of the Act.*®

The respondent and the Commissioner can make responding repre-
sentations to the Tribunal in writing.*’

The Tribunal cannot consider an application for leave regarding a
matter that is currently subject to an inquiry by the Commissioner,
was previously subject to an inquiry by the Commissioner and dis-
continued as a result of settlement, or is subject to an application to
the Tribunal by the Commissioner.*

The Tribunal cannot draw any inference from the fact that the Com-
missioner has or has not taken any action.”

The Tribunal may grant leave where it “has reason to believe that the
applicant is directly and substantially affected in the applicant’s busi-
ness” by the relevant conduct.* The Tribunal has consistently found
that a “substantial affect” on a business is measured in the context of
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the applicant’s entire business, rather than a segment of its business,
such as a product line.*

o Theleave application must be brought within one year of the relevant
conduct ceasing.**

Unfortunately, this right of action has proven to be largely ineffective in
achieving the goals set out by the Bureau and the Commissioner, namely
yielding valuable jurisprudence and increasing the deterrent effect of the
Act. * In the 22 years since the 2002 enactment of the private right of access,
there have been only 31 leave applications brought by private parties.* The
success rate of these leave applications has been underwhelming. Only 8
of 25 contested leave applications were successful. Four applications were
discontinued before the hearing of the leave application (possibly due to
settlement), and one application was rejected for improper filing.*” Where
the applications were granted, only two applications resulted in a contested
hearing for a remedial order and in both instances the relief sought was
denied.*

The following diagram shows the results of the leave applications:*

Figure 1
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The incentive to bring a private right of action—as structured under the
old regime—was not strong given:

o The requirement to obtain leave to bring an application: This step both
lengthens the process for bringing an action before the Tribunal and
increases its expense, given that a party needs to retain a lawyer with
expertise in competition law and the Tribunals specialized proce-
dure for both stages of the process. Also, both respondents and the
Commissioner have the right to make responding submissions.” The
lengthened timeline increases the chance that applications will be
abandoned or settled before the Tribunal rules on the merits, which
may not be advantageous for the putative applicants.”

o Thestrictness of the leave test: As indicated above, the leave test required
showing a direct and substantial affect on the applicant’s entire busi-
ness. In most cases where leave was refused, it was on the basis that
the applicant did not demonstrate that its business was directly and
substantially affected.” It would be challenging for a company with
multiple products lines to meet this test. This criterion leads to an arbi-
trary result, whereby small businesses can obtain leave, but medium
to large businesses with multiple product lines may be unable to.
A more appropriate test would focus on a particular product—this
frame of reference would place small businesses and larger companies
on a more equal footing at the leave stage, eliminating the hurdle of
requiring a large company with several product lines to demonstrate
that the allegedly monopolistic behaviour was impactful enough to
directly and substantially affect its entire business.”

o Adverse costs risks: In B-Filer Inc et al v The Bank of Nova Scotia,
an application under section 75, the Tribunal awarded costs to the
respondent of almost $900,000.>* Companies able to exercise control
in a market tend to be well-resourced and can easily outspend a small
business while litigating applications.

o The lack of access to monetary remedies: Behavioural remedies alone
have proven not to provide sufficient incentive for private parties
to incur the significant costs of an abuse of dominance proceeding,
especially considering the low probability of success. As stated above,
since the 2002 amendments, only 31 applications have been brought
in respect of civilly reviewable conduct. David Vaillancourt, a compe-
tition law lawyer, explained as follows:
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Private litigants should also be allowed to make a claim for damages
suffered as a result of anti-competitive conduct. Behavioural remedies
alone might not be sufficient incentive for private parties to incur the
significant costs of prosecuting an abuse of dominance proceeding.
More victimized competitors would be willing to pay for legal pro-
ceedings if there is some chance of monetary recovery.>

Dr. Thomas Ross, the UPS Foundation Professor of Regulation and
Competition Policy at the Sauder School of Business at University of British
Columbia, indicates that the current interest in reform was driven by:

o The seemingly quick rise to dominance of firms in the digital market-
place, such as Google, Amazon, and Meta (formerly Facebook) and
the often-expressed concerns that traditional tools of competition
policy might not suffice in this context.

o More general concerns about perceived market concentration
leading to higher profit margins and whether competition policy and
enforcement need to be strengthened across the economy.*®

Another motivation driving reform is harmonizing Canada with inter-
national competition law. Private access to courts for abuse of dominance
is available in many countries, including the United States (“U.S.”),” the
United Kingdom (“U.K.”),” European Union member states,” Australia,”
New Zealand,* and South Korea.”” Keeping Canadian competition law
current with other nations will help ensure that Canadians benefit from the
same opportunities and protections available to citizens of other countries,
and assist domestic and foreign businesses to streamline their compliance
regimes both at home and abroad.

The disadvantages of neglecting to harmonize Canadian law with
international competition law are currently playing out in the digital mar-
ketplace, where commentators have noted that Canada has fallen behind
other countries in addressing abuse of dominance.”® Between 2019 and
2021 alone, U.S. and European regulators brought 16 abuse of dominance
claims against Google, Apple, Meta, and Amazon.** By contrast, the Com-
missioner has yet to bring any abuse of dominance actions against these
companies, despite conducting several investigations.® While it is beyond
the scope of this paper to debate the Bureau’s reticence to prosecute actions
against these digital giants—whether because of a weakness in the current
law, or desire not to duplicate the efforts of regulators in other jurisdic-
tions—it is clear that the Canadian regime is lacking in this growing arena,
thus making the current amendments all the more timely.
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The Amendments

As discussed above, historically, there has been under-enforcement of the
abuse of dominance provisions and section 103.1 of the Act has been an
under-utilized mechanism for pursuing private right of actions. Moreover,
under the old regime, the private right of access did not extend to conduct
reviewable under section 79 (abuse of dominance). The only recourse avail-
able to affected persons was to file a complaint with the Commissioner and
hope that the Commissioner decided to pursue the matter—which, based
on historical statistics, was unlikely to happen. Even if the Commissioner
decided to pursue that matter, under the old regime, there was no means of
obtaining a monetary award for injury caused by the abuse of dominance.

In this context, it was important for Parliament to introduce a workable
regime where private rights of action can be effectively brought. The three
rounds of amendments go a long way in achieving this aim. However, these
amendments bring with them considerable substantive and procedural
uncertainties. The amendments create new legal concepts, layered onto
existing legal concepts that have yet to be interpreted. The Tribunal may
look to other jurisdictions and areas of the law to inform the interpretation
of these provisions.

Below is a summary of the amendments and the potential implications of
the amendments.

The June 2022 Amendments

The first round of amendments was in June 2022. The most notable
amendment was the expansion of the private right of access to the Tri-
bunal to include abuse of dominance. The Apotex litigation provides an
example where this private right of action appears to have led to an efficient
resolution.

In September 2023, Apotex Inc. (“Apotex”) brought the first application
for leave to the Tribunal based on abuse of dominance. Two weeks later,
Apotex filed a notice of discontinuance.®

Apotex is a manufacturer of generic and branded drugs in Canada. For
a pharmaceutical company to market a generic version of a branded drug
without undergoing duplicative clinical trials, it must demonstrate that its
version of the drug is a bioequivalent to the branded product. To do so, it
requires samples of the branded product.
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Apotex planned to manufacture and supply ponatinib, a leukemia treat-
ment produced by Takeda Pharmaceuticals U.S.A. Inc (“Takeda”) and
imported to and distributed in Canada by Paladin Labs Inc (“Paladin”).
Apotex claimed that its attempts to obtain samples of the branded product
were denied. Apotex claimed that the denials were intended to exclude,
prevent, and delay Apotex from launching a lower-priced generic product
that would compete with Takeda’s branded version. Among other things,
Apotex sought a remedial order requiring the supply of samples of the
branded product.

Within two weeks of applying for leave, Apotex filed a notice of discontin-
uance. Presumably, this sequence of events means that Apotex successfully
secured samples from Takeda and/or Paladin. This result provides an
example of the June 2022 Amendments working as intended. The matter
was resolved quickly and effectively, without the uncertainty of whether the
Commissioner would take up the cause.

Two other private abuse of dominance leave applications have been
commenced:

o Winston Gaskin et al v Rogers Communications Inc et al:*’ related to
allegations of abuse of dominance by Rogers Communication in the
Western Canada telecommunications industry. This application was
rejected for improper filing.

o JAMP Pharma Corporation v Janssen Inc®® related to allegations of
abuse of dominance by Janssen Inc in relation to its monopoly posi-
tion for a drug product (Ustekinumab) used for the treatment of
certain chronic diseases. The Competition Tribunal dismissed the
application for leave.”

The June 2022 Amendments also expanded the meaning of “anti-com-
petitive acts”, adding language regarding conduct that is intended to have
an adverse effect on competition. The revised section 79(1) reads as follows:

For the purposes of section 79, anti-competitive act means any act
intended to have a predatory, exclusionary or disciplinary negative
effect on a competitor, or to have an adverse effect on competition, and
includes any of the following acts: [...].7°

[emphasis added]

In October 2023, the Bureau opened a consultation process on the draft
Bulletin on Amendments to the Abuse of Dominance Provisions. The draft
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bulletin provides examples of conduct that may be intended to have an
“adverse effect on competition™:

a) agreements between competitors: Agreements among competitors may
reduce their ability or incentive to compete;

b) information sharing. Making competitively sensitive information
more transparent may increase the risk of conscious parallelism, a
form of coordination between firms without an agreement between
them;

c) contracts that reference rivals: Contractual terms that depend on com-
petitors in some way, such as most-favoured nation (MEN) clauses,
may reduce incentives for competitors to compete as vigorously as
they otherwise would, facilitate conscious parallelism, or exclude
competitors; and

d) serial acquisitions: Dominant firms may render a market less competi-
tive by making a series of acquisitions.”

The Bureau provides hypothetical examples of how it might analyze such
conduct and specifies that this is not intended to be an exhaustive list of the
types of conduct that may intentionally harm competition.””

As indicated above, section 78(1) contains a non-exhaustive list of exam-
ples of business practices that may be an anti-competitive act. The June 2022
Amendments added a new example to the list: “a selective or discriminatory
response by a dominant player to make it more difficult for a competitor to
enter a market or grow, or to remove a competitor from a market.””

Section 79(4) of the Competition Act—which speaks to “whether a prac-
tice has had, is having or is likely to have the effect of preventing or lessening
competition substantially in a market” was expanded to include factors that
may arise in digital commerce, namely:"

a) the effect of the practice on barriers to entry in the market, including
network effects;

b) the effect of the practice on price or non-price competition, including
quality, choice, or consumer privacy;

c) the nature and extent of change and innovation in a relevant market;
and
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d) any other factor that is relevant to competition in the market that is or
would be affected by the practice.

The June 2022 Amendments increased the AMPs for abuse of dominance
to the greater of (i) $10 million ($15 million for subsequent orders); or (ii)
three times the value of the benefit derived from the conduct at issue, or if
that amount cannot be calculated, three percent of annual worldwide gross
revenues. Previously, penalties were capped at $10 million ($15 million for
each subsequent violation). Tying the AMPs to the “benefit derived” helps
avoid the situation where the AMP is seen as a cost of doing business—too
significant for many companies to simply write-off, the increased AMPs
will likely have a stronger deterrent effect on monopolistic practices, forcing
businesses to more carefully evaluate whether their conduct is in contraven-
tion of the Act. That said, like the arguments regarding the amendments as
a whole, some commentators believe that the increased AMPs risk deter-
ring productive competition, thereby making the Canadian economy less,
rather than more, competitive.”

These amendments were superseded by the December 2023 Amend-
ments, which again increased the available monetary penalties.

The December 2023 Amendments

The second round of amendments—in December 2023—further broad-
ened the abuse of dominance framework.’® The previous framework
required both anti-competitive intent and effects to obtain a prohibition
order. The new framework allows for a prohibition order where there is
either anti-competitive intent or effects. Specifically, a prohibition order is
available where a person engaged in:

a) apractice of anti-competitive acts; or
b) conduct

i) that had, is having or is likely to have the effect of preventing
or lessening competition substantially in a market in which the
person or persons have a plausible competitive interest, and

ii) the effect is not a result of superior competitive performance.”

However, the Tribunal can only order an AMP where there is both anti-
competitive intent and effects.”®
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The December 2023 Amendments also introduced a new type of anti-
competitive act: “directly or indirectly imposing excessive and unfair selling
prices”.”” The December 2023 Amendments arose from a public consulta-
tion that prompted more than 130 submissions, only one of which addressed
excessive pricing.®” The Competition Bureau did not propose a provision
relating to excessive pricing; the amendment was added in November 2023,
with little debate.* In the limited Parliamentary hearing on Bill C-56, the
Commissioner emphasized that the provision was not intended to “make the
Competition Bureau price regulators” but rather would operate in a “very
circumscribed way.”®* Whether this intention for a circumscribed applica-
tion of these provisions bears out in practice remains to be seen—special
attention will need to be paid to the interaction between these provisions
and the expanded right of private access.

The Bureau’s Guide to the December 2023 amendments to the Competition
Act states that, as with other types of anti-competitive acts, such practice
must be intended to have a predatory, exclusionary, or disciplinary nega-
tive effect on a competitor, or to have an adverse effect on competition.*®
No guidance has been provided on what constitutes “excessive and unfair
selling prices” under the Act, and it is unclear how these terms will be inter-
preted by the Tribunal. It is also debatable whether Parliament intended to
capture excessive or unfair selling prices (i.e., price gouging) only where the
conduct negatively effects a competitor or competition, or all price gouging
(more akin to the European approach described below). This ambiguity is
a matter that is likely to be litigated. Excessive pricing is currently a feature
of consumer protection law across most Canadian provinces, as well as
legislation in different international jurisdictions. Specifically, consumer
protection legislation in each province but New Brunswick contains some
form of price gouging prohibition.**

Looking internationally, in the U.S. excessive pricing is not explicitly
banned by antitrust laws at the federal level. However, certain states have
such laws—for example, actions for price gouging have been brought under
the California Penal Code § 396(b), which prohibits price gouging during a
declared emergency. That provision precludes a business from increasing
its prices for essential products (foods, medical supplies, housing materials,
gasoline, etc.) by more than 10% during 30-day period following the decla-
ration of a state or local emergency.

In Europe, Article 102(a) of the Treaty on the Functioning of the European
Union serves as the legal basis for addressing excessive pricing. That Treaty
defines abuse of dominance to include “directly or indirectly imposing
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unfair purchase or selling prices or other unfair trading conditions.” Juris-
prudence has affirmed this provision as restricting excessive prices by
dominant firms. Excessive pricing cases have been examined infrequently
over the past four decades, with a shared view that intervention should be
limited to the most exceptional circumstances.® In determining whether a
price is excessive, relevant considerations include:

o whether the margins are excessive;*

o whether the price bears a reasonable relation to the economic value
of the good or service;*’

o  whether there is a legitimate justification for the price—such as risk-
taking activity, innovation or investment;* and

« comparison to competing goods or services.”

Finally, the December 2023 Amendments further increased the abuse of
dominance AMPs. Penalties are now up to an amount not exceeding the
greater of (i) $25 million ($35 million on a subsequent order) or (ii) three
times the value of the benefit derived from the anticompetitive practice or,
if that amount cannot be reasonably determined, 3% of the business’ annual
worldwide gross revenues.”

The June 2024 Amendments

The third round of amendments—which were proposed in November
2023 as part of Bill C-59 and received royal assent on June 20, 2024—are
perhaps the most significant.

The June 2024 Amendments introduce a private right to a monetary
award for civilly reviewable trade practices, including abuse of dominance.
Private parties will be able to seek an award up the amount of the “benefit”
derived from the conduct that is the subject of the order, to be distributed
among the applicant and any other persons affected by the conduct “in
any manner that the Tribunal considers appropriate.”™ The amendments
granting access to private monetary remedies do not come into force until
one year after Bill C-59 received royal assent—meaning that private parties
cannot bring applications for monetary relief in respect of these provi-
sions until June 20, 2025.”> The ability to recover a monetary remedy in
these proceedings will—understandably—likely lead to increased private
access applications: not only will the applicants be incentivized by the pros-
pect of deterring the alleged monopolistic conduct, but the added financial
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award will presumably make committing the resources necessary to pursue
an application more palatable for would-be applicants.

That said, certain aspects of the monetary remedy remain unclear. The
focus of the “benefit derived” is a departure from the norm of damages
across most areas of Canadian law.” Though damages are measured dif-
ferently depending on the area of law—for example, damages in tort versus
damages in contract—many causes of action provide a remedy equal to
damage or loss incurred. This holds true even within the Act. Section 36
of the Act allows a person harmed by conduct that is contrary to Part VI of
the Act (price-fixing is included within Part VI) to recover an amount equal
to the loss or damage proved to have been suffered by him.”* By focusing
on benefit derived, the economic evidence may in some cases be somewhat
simplified, although one can still expect complicated and contested expert
evidence on the benefit derived.

Additionally, given that the term “benefit” has not yet been defined,
parties will likely take competing positions on whether this is intended to
mean associated revenues or profits, potentially looking to jurisprudence on
unjust enrichment and intellectual property law for guidance.”

As indicated above, private parties will be able to seek an award up the
amount of the benefit derived from the conduct that is the subject of the
order, to be distributed among the applicant and any other person affected by
the conduct “in any manner that the Tribunal considers appropriate.” This
drafting suggests that the applicant will not receive the full award; instead, it
will be shared with other persons affected by the conduct.

The June 2024 Amendments do not provide any boundaries around the
term “any other person affected”. Following the approach of the Supreme
Court of Canada in Pioneer Corp v Godfrey,” one could expect the Tribunal
to adopt a position that any person affected by the conduct can file a claim.””
This might include, for example, indirect purchasers of the affected product.
In the price-fixing context, direct and indirect purchaser claims are brought
in the same action, with damages allocated based on the extent to which any
unlawful overcharge was passed down through the distribution chain.

In the context of abuse of dominance, there could be a scenario where
both competitors and purchasers are affected by the conduct. For example,
a dominant online marketing platform may design its platform to favour its
own sales over the sales of other online suppliers. This could harm the other
online suppliers through reduced sales and customers through reduced
price competition and/or product choices.
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It is unclear under the amendments when the scope of “other person
affected by the conduct” is delineated—whether that is at the leave stage or
post-leave. At the U.K. Competition Appeal Tribunal (“UK CAT” or “UK
Tribunal”), this is done at an early stage. An application to commence col-
lective proceedings is to be made by the proposed class representative by
filing a “collective proceedings claim form”, which must include a “descrip-
tion of the proposed class”.”

Under the June 2024 Amendments, the Tribunal will be able to impose
any term necessary for the implementation of an order, including terms
related to notifying potential claimants, specifying the time and manner for
making a claim, specifying the eligibility of claimants, and specifying how
an unclaimed award should be distributed.

While not explicit in the amendments, it is likely that the Tribunal will
implement a notice and claims process like that which exists in the class
action context, as discussed further in Procedural Uncertainties section of
this paper. In the class action context, the courts approve a plan for provid-
ing notice to class members and a protocol for the distribution of settlement
funds or court awards. The protocol typically sets out the process and dead-
line for applying to participate in the distribution, and how the payments
to individual claimants will be calculated. In the settlement context, third-
party claims administrators are appointed to adjudicate claims.

The June 2024 Amendments also expand the test for private parties to
seek leave to apply to the Tribunal for civilly reviewable conduct, including
abuse of dominance, in the following ways:

o  Private parties will no longer have to show that entire business was
“directly and substantially” affected but will be able to obtain leave
to bring an application where the conduct affects only part of their
business.

o A second branch of leave is created. Leave can be granted if the Tribu-
nal believes it is in the public interest to do so.

As indicated above, the previous requirement to show a direct and sub-
stantial affect on applicants’ entire business was a significant barrier to
obtaining leave.

A plain language reading of the public interest branch does not limit
its application to businesses; it is likely open to consumers or consumer
advocacy groups and other public interest groups to seek leave under this
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provision. Commentators have proposed that this public interest prong
may allow for actions brought through a “representative plaintiff”, akin
to the provincial class actions regimes.” Likewise, in the U.K., collective
proceedings for abuse of dominance may be brought either by individual
claimants or representative bodies, such as trade, professional, or consumer
associations.'” Consumer organizations have brought collective proceed-
ings before the CAT.""!

The public interest test for leave is entirely new in competition law, with
some commentators concluding that the precise nature of the test will only
become clear once a body of tribunal case law has been built around it.*
This may be true, but it does not stop us from speculating on what the test
may look like based on comparable tests in other areas of law. The most rel-
evant example is likely found in the Ontario Securities Act,'” which grants
the Ontario Securities Commission (“OSC”) the jurisdiction to intervene in
capital markets if it is in the public interest to do so0."** The Supreme Court
has interpreted this mandate as follows:

The permissive language of s. 127(1) expresses an intent to leave it
to the OSC to determine whether and how to intervene in a particu-
lar case. However, the discretion to act in the public interest is not
unlimited. In exercising its discretion, the OSC should consider the
protection of investors and the efficiency of, and public confidence in,
capital markets generally. In addition, s. 127(1) is a regulatory provi-
sion. The sanctions under the section are preventive in nature and pro-
spective in orientation. Therefore, s. 127 cannot be used in response
to Securities Act misconduct alleged to have caused harm or damages
to private parties or individuals.'*®®

This passage suggests that, in exercising its discretion, the OSC is guided
by the primary purposes of the Securities Act: protecting investors and
ensuring public confidence in capital markets.'*

The Tribunal will likely take a similar approach. The Tribunal’s starting
point for their public interest test will likely be whether the application fur-
thers the purposes of the Act. The purpose of the Act is “to maintain and
encourage competition in Canada in order to”:

1) promote the efficiency and adaptability of the Canadian economy;

2) expand opportunities for Canadian participation in world markets
while at the same time recognizing the role of foreign competition in
Canada;
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3) ensure that small and medium-sized enterprises have an equitable
opportunity to participate in the Canadian economy; and

4) provide consumers with competitive prices and product choices.'””
Implications of the Amendments

The amendments are a fundamental change that the authors believe
are likely to breathe life into the abuse of dominance provisions and the
private right of action. We can expect to see more enforcement of the abuse
of dominance provisions and more rapid development of the case law,
bringing clarity in the law for the Commissioner, litigants, and Canadian
businesses.'”

The availability of private monetary remedies—coupled with the collec-
tive redress mechanism—provide a much greater incentive for commencing
private causes of action. This quasi-class action procedure has the same
benefits of class proceeding legislation, enhancing access to justice, judicial
economy, and behaviour modification. By allowing fixed litigation costs
to be divided over many plaintiffs, class actions (or in this case, collective
redress) improve access to justice by making economical the prosecution of
claims that would otherwise be too costly to prosecute individually.'®

The European experience suggests that Canada will experience an uptick
in abuse of dominance actions. In Europe, “the number of meritorious
abuse of dominance prosecutions ‘significantly increased’ after private
access to courts was introduced. Within one year of its introduction, France
alone had granted damages in 31 meritorious private cases.”""’

These amendments are an important step in modernizing Canada’s com-
petition laws and bring Canada more in line with other countries’ approach
to abuse of dominance.

The full implications of the amendments are uncertain, with new con-
cepts and important changes to legal tests layered on top of existing concepts
that have never been judicially tested. Likely, the Tribunal will look to other
areas of the law and/or other jurisdictions for guidance on how some of
these concepts may be applied (see, for example, the above discussion on
excessive pricing and the public interest test for leave).

That said, some implications of the amendments are clear:

o There is increased exposure for dominant firms or jointly dominant
firms in terms potential AMPs.



2025 CANADIAN COMPETITION LAW REVIEW 151

o Itiseasier for the Commissioner to obtain a prohibition order. Instead
of requiring both anti-competitive intent and effect, now it is only nec-
essary to prove anti-competitive intent or effect.

o Itis easier for private parties to obtain leave to bring an application.
They now only need to show that part of their business was directly
and substantially affected. They also have a second branch available
for obtaining leave—the public interest branch.

o There is greater incentive for private parties to seek leave to bring an
application. The availability of a monetary award and a mechanism
for collective redress make these applications much more attractive
for litigants.

With more at stake—namely, the availability of a monetary remedy—
the leave application could become a bigger battleground. To obtain leave,
the applicant must “advance sufficient credible evidence supported by an
affidavit”. The standard of proof is “less than a balance of probabilities.”"!!
However, a “mere possibility” is not sufficient."”> As held by the Federal
Court of Appeal in Symbol Technologies Canada ULC v Barcode Systems Inc:

The threshold for an applicant obtaining leave is not a difficult one
to meet. It need only provide sufficient credible evidence of what is
alleged to give rise to a bona fide belief by the Tribunal. This is a lower
standard of proof than proof on a balance of probabilities which will be
the standard applicable to the decision on the merits.*

Applicants are required to provide “a concise statement of the economic
theory of the case”.""* Historically, this has been a statement by a company
representative for the applicant as to the economic impact of the behav-
iour. With more at stake, it is possible that the parties will engage economic
experts to speak to the economic theory, thus driving up the cost of the leave
application.

With many new concepts flowing from the amendments and a dearth of
relevant case law, clear and timely guidance from the Bureau will be critical
for stakeholders to properly navigate this amended regime. It is expected
that the Bureau will update its abuse of dominance guidelines to reflect the
amendments.

Procedural Uncertainties

As indicated above, the June 2024 Amendments create a form of collec-
tive redress; the Tribunal can award a monetary remedy to be distributed
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among the applicant and any other persons affected by the conduct in any
manner that the Tribunal considers appropriate. However, the June 2024
Amendments lack key elements that one would expect to see in a collective
redress regime. Below, we explore some of the procedural gaps and poten-
tial solutions.

Settlement Approval

A key procedural question is: how does a settlement become binding on
“any other person affected”? In settling, defendants are looking to achieve
an effective and binding release. In the class action context, this is achieved
through the notice and settlement approval process. The settlement
approval order makes the settlement binding on absent class members.

Private parties granted leave under section 103.1 can enter into a consent
agreement to be filed with the Tribunal.""® The consent agreement must
be served on the Commissioner within 10 days after it was entered."® The
consent agreement will be published in the Canada Gazette."” After a
period of 30 days post-publication—during which third parties have the
opportunity to make an application to the Tribunal to cancel an agreement
or replace it with the order of the Tribunal—the consent agreement will
be registered with the Tribunal, thereby giving it the same force and effect
as an order of the Tribunal.'® On application by the Commissioner, the
Tribunal can vary or rescind the agreement if the Tribunal determines it to
have anti-competitive effects.'"

There are two factors that should provide some comfort to defendants:

« any “any other person affected” who participates in the distribution
can be required to affirm a release; and

o it is unlikely that the Tribunal will grant leave for an application
against the same defendants based on the same conduct, particularly
if any monetary award is shared among affected persons.

However, there is no certainty in how the Tribunal will address these
types of issues, which will likely be a significant concern for defendants.

On the other hand, in the class action context, in Canada Post Corp v
Lépine,”* the Supreme Court of Canada stressed the importance of notice in
ensuring that absent class members’ rights are safeguarded.'* The Supreme
Court declined to give a class action settlement preclusive effect in Quebec
on the basis that the published notice was unclear. Similarly, in Currie v
McDonald’s Restaurants of Canada Ltd,' an application for recognition
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of a U.S. class action judgment, the Ontario Court of Appeal stressed the
importance of clear notices and an adequate mode of publication. Again,
the settlement was not given preclusive effect.

Publication in the Canada Gazette would not likely be considered ade-
quate notice in the class action context, creating significant question marks
around the preclusive effect of a settlement.

It will benefit all parties if the Tribunal approves any settlements reached
in applications brought under the public interest branch and/or under the
collective redress provisions, in the same way that class action settlements
are subject to court approval. A settlement approval process gives defen-
dants comfort that settlements will be enforced against absent “affected”
persons and provides an important oversight mechanism to ensure that
settlements reached by the applicant’s counsel are fair, reasonable, and in
the best interests of absent affected persons. Whether this requirement
can be implemented by way of an amendment the Competition Tribunal
Rules should be explored. Such an amendment could include the settlement
approval provisions found in the Federal Court Rules, as supplemented by
the details in some provincial class action regimes, including rules around
providing the Tribunal (courts in the provincial legislation) ongoing super-
visory authority over the administration and implementation of the consent
agreement including such awards.'*

Fee Approval

In ordinary litigation, the retainer agreement governs fees payable to
counsel. In the class action context, a retainer agreement is entered into
between the proposed representative plaintiff and class counsel. The court is
then asked to approve the retainer agreement. It is this approval process that
makes the retainer agreement binding on other class members. Moreover,
class counsel fees are subject to court approval.

There is no mechanism for fee approval provided for in the private right
of access portion of the Tribunal Rules."** While it is possible that the Federal
Court Rules on retainer and fee approval will be adopted by relying on the
gap rule, the uncertainty in whether and how counsel will be paid could be
a barrier to counsel agreeing to take on meritorious cases.

The courts have recognized that the objectives of the class proceeding
legislation—judicial economy, access to justice, and behaviour modifica-
tion—are dependent in part upon counsel’s willingness to undertake the
risk of class proceedings. This, in turn, depends on the incentives available
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to counsel to assume the risks and accept the financial burden of carrying
class proceedings.'” As noted in the Ontario Law Reform Commission
Report on Class Actions, “[i]t is essential that the successful lawyer be com-
pensated for accepting the risk of non-payment. Otherwise, lawyers very
likely will refuse to act for classes on this basis and will insist on the usual
solicitor and client cost arrangements, in which case potential representa-
tives may be unable or unwilling to retain them.”'*

In Ford v F Hoffman-La Roche Ltd, the court cited an article by Profes-
sor Watson of Osgoode Hall Law School that emphasizes the importance
of predictable and reliable class counsel fees in achieving the success of the
class proceeding legislation and its objectives:

This [issue of compensation] is a vitally important subject, not just
because it determines what will go into class counsel’s pocket but
because it will determine whether or not the legislation is successful. In
the final analysis whether or not the Class Proceedings Act will achieve
its noble objectives will largely depend upon whether or not there are
plaintiff class lawyers who are prepared to act for the class and hence
bring the actions. This in turn depends on two factors [:] (a) the level
of monetary reward given to class counsel, and (b) the predictability
and reliability of the award. In the final analysis, both of these aspects
are crucial. Class actions will simply not be brought if class counsel are
not adequately remunerated for the time, effort and skill put into the
litigation and the risk they assume (under contingency fee arrange-
ments) of receiving nothing. Equally important is that such remuner-
ation be reasonably predictable i.e., that class counsel can take on class
actions with a reasonable expectation that in the event of success they
will receive reasonable remuneration. It is vital to the viability of class
actions that class counsel not be met on “judgment day” with judicial
pronouncements (issued with the “benefit” of hindsight) that class
counsel “spent too much time, had hourly rates that were too high and
in any event were conducting a case which was not really risky at all”
and awarded a low base fee and a [small] multiplier—except in very
clear cases.'”

As gleaned from this passage, the issue of counsel fees may be determina-
tive of whether the new collective redress regime is successful. Uncertainty
surrounding the fee approval process is a clear deterrent for counsel.

At the UK CAT, fees are approved by the UK Tribunal much like in a
class action.'”® The proposed fee award is a factor that the UK Tribunal
considers when determining whether to approve the proposed collective
settlement.'?
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Litigation Funding

The amendments are silent as to third-party litigation funding. Third-
party litigation funding offers opportunities for parties to obtain external
funding to assist with the costs of litigation, including fees, disbursements,
and adverse costs.

Litigation funding is generally permitted across Canada, particularly in
circumstances where the funding promotes access to justice. In the 2021
Ontario Court of Appeal decision, Przyk v Hamilton Retirement Group Ltd
(The Court at Rushdale),"® Justice of Appeal Zarnett acknowledged that
litigation funding is one of the means through which an “apparently titled
playing field might be levelled.”' That is, litigation funding promotes and
protects access to justice by empowering individuals with modest individ-
ual claims to take on litigation against well-funded adversaries where class
counsel is unable to provide an indemnity agreement.

The access to justice rationale was integral to Justice Strathy’s reason-
ing when approving the first litigation funding agreement in Ontario in
the 2011 decision, Dugal v Manulife Financial Corp.”** In Dugal, the rep-
resentative plaintiff’s individual claim in the putative securities class action
was modest and counsel was unable to accept the risk of an adverse costs
award.'”® Justice Strathy opined that, “no matter how altruistic” someone
is, “no person in their right mind would accept the role of representative
plaintift if he or she were at risk of losing everything they own”—without the
litigation funding agreement, there would have been no access to justice for
the representative plaintiff nor the class members as the costs of losing went
“well beyond the reach of all but the powerful and wealthy.”**

Indeed, as stated by Justice Perell in the 2017 Ontario Superior Court deci-
sion, Houle v St Jude Medical Inc," over the years, the law in Ontario has
evolved to recognize that, in certain circumstances, “the financial assistance
of a third-party funder might be the only means for a litigant to achieve
access to justice.”"** Courts across Canada echo this sentiment, approving
litigation funding agreements where they enable plaintiffs bring forth claims
that would otherwise be precluded from seeking justice.'””

Litigation funding is particularly relevant in the class proceedings context.
Given the amount at stake, class actions are often highly contested. It is
not unusual for counsel to docket thousands of hours on a single file and
incur disbursements in the hundreds of thousands of dollars and, in more
complex cases, over $1 million. Additionally, in jurisdictions with adverse
costs, such as Ontario, the costs awards can exceed $1 million.
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Thus, the absence of a provision addressing litigation funding agreements
could be another barrier to counsel agreeing to take on meritorious cases.
Only firms with deep pockets would be able to pursue a claim.

In Canada, only Ontario has legislation addressing the issue of third-
party funders. Section 33.1 of the Class Proceedings Act, 1992, S.0. 1992, c.
6 governs third-party litigation funding agreements as they apply to class
proceedings. The key requirements under section 33.1 include:

a)

b)

)

d)

e)

a third-party funding agreement is subject to court approval and is
otherwise of no force and effect,”*® including changes to any agree-
ments already approved;'*

a copy of the agreement must be produced to the defendants and
filed, but may be redacted, although an unredacted version must be
provided to the judge;'*

notwithstanding any redaction, the defendants can make submis-
sions at the approval hearing and the court has discretion to order
disclosure of any redacted information;'*!

for approval, the court must be satisfied of the following:

i) the agreement, including indemnity for costs and amounts
payable to the funder under the agreement, is fair and reasonable,

ii) the agreement will not diminish the representative plaintift’s
rights to provide instructions or control the litigation, or impair
the solicitor-client relationship,

iii) the funder is financially able to satisfy an adverse costs award in
the proceeding, to the extent of the indemnity provided under the
agreement, and

iv) any prescribed requirements and other relevant requirements are
met;'*

it must be a term of the agreement that the funder shall be subject
to the same confidentiality requirements in respect of confidential or
privileged information in the proceeding to which the representative
plaintiff would be subject, and the deemed undertaking rules as if the
funder were a party to the proceeding;'*’
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f) the court shall consider whether the representative plaintift received
independent legal advice with respect to the agreement;'*

g) the defendant can be entitled to costs or security for costs from the
funder to the extent as provided under the agreement;"*

h) the court has jurisdiction to give any necessary directions respecting
a dispute or question that arises in relation to a third-party funding
agreement;'** and

i) the court must be notified should the agreement be terminated or
should the funder become insolvent.'"

Both in Ontario and elsewhere in Canada, there is a growing body of case
law on litigation funding. The Federal Court has approved litigation funding
agreements in the class action context. Two recent examples include the
class proceedings in Difederico v Amazon.Com Inc'*® and Pass Herald Ltd
v Google LLC.** Both of these decisions were decided by Chief Justice Paul
Crampton and emphasize that such agreements must facilitate access to jus-
tice."® In Difederico, Chief Justice Crampton agreed with comments from
the amici that “Amazon is a type of Goliath” where the litigation funding
agreement would “level the playing field.”"*!

The UK CAT Rules address funding arrangements under Rule 113."*
Rule 113 incorporates Part 2 of the U.K.’s Courts and Legal Services Act,
which sets out extensive requirements regarding funding arrangements,
including various conditions that must be met before a funding agreement
is approved and enforceable.

Adverse Costs

The amendments to the Act are silent as to which costs rule will apply
in the context of a collective proceeding before the Tribunal. Section 8.1 of
the Competition Tribunal Act provides that the Tribunal may award costs
under Parts VIL.1 and VIII of the Competition Act in accordance with the
provisions governing costs in the Federal Court Rules.'” The Tribunal has
previously relied on Tariff B of the Federal Court Rules as a guideline when
awarding costs. For example, in B-Filer Inc et al v The Bank of Nova Scotia,
an application under section 75, the Tribunal awarded costs to the respon-
dent of almost $900,000.'*

However, the Federal Court Rules contain two costs rules. Rule 400—
the general costs rule—provides the Federal Court with “full discretionary
power over the amount and allocation of costs and the determination of by
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whom they are to be paid.” Rule 334.39—which is specific to class actions—
is generally a no costs rule. Costs are only awarded where a party behaved
in an inappropriate manner:

No costs

334.39 (1) Subject to subsection (2), no costs may be awarded against
any party to a motion for certification of a proceeding as a class pro-
ceeding, to a class proceeding or to an appeal arising from a class pro-
ceeding, unless

(a) the conduct of the party unnecessarily lengthened the duration of
the proceeding;

(b) any step in the proceeding by the party was improper, vexatious
or unnecessary or was taken through negligence, mistake or excessive
caution; or

(c) exceptional circumstances make it unjust to deprive the successful
party of costs.

Individual claims

(2) The Court has full discretion to award costs with respect to the
determination of the individual claims of a class member.

The nuanced approach of Rule 334.39 balances the need to deter frivolous
actions and improper litigation conduct with objective of access to justice.
There is no compelling reason to depart from this approach in respect of the
applications for collective relief to the Tribunal. Indeed, the requirement to
obtain leave to pursue collective redress under section 103.1 of the Act is a
tool for weeding out any frivolous litigation at an early stage.

In the class action context, Ontario is an outlier in maintaining a strict
“loser pays” rule. Ontario’s adverse cost regime was adopted despite clear
and contrary recommendations by the original Ontario Law Reform Com-
mission.” It has persisted despite recommendations to abandon it.*
Indeed, the Law Commission of Ontario (“LCO”) recommended that
Ontario move away from an adverse cost regime in its 2019 Report.”” The
LCO explained that the magnitude of adverse costs orders has undermined
litigants” access to justice, creating several unintended consequences such as
the abandonment of appeals and deterring public interest litigation.'*®

Instead of adopting the Ontario Law Reform Commission’s recommen-
dation, the Ontario Legislature created the Class Proceeding Fund (“CPF”)
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through an amendment to the Law Society Act in 1992 and an initial grant of
funding.'”® The CPF uses this funding to indemnify representative plaintifts
in class actions against adverse costs.

The CPF is Ontario’s attempt to address the chilling effect of costs on
access to justice. The CPF can indemnify representative plaintiffs based on
public interest as well as financial considerations, making it a key tool for
promoting access to justice in Ontario. This system, while historically suc-
cessful, has come under substantial strain. As explained by the LCO, the
magnitude of today’s adverse cost orders poses a serious threat to access to
justice:

And in the past few years, costs orders in the millions of dollars have
been made against unsuccessful plaintiffs and defendants. In the words
of one judge: “costs in class proceedings have gotten out of control.”

The magnitude of these costs orders is an access to justice problem.
As the Supreme Court of Canada described them, class actions have
become the “sport of kings in the sense that only kings or equivalent
can afford it.'®

Considering these problems, the LCO recommended “eradicating the
costs rule altogether” because “the status quo is not an option.”"** Unfortu-
nately, Ontario did not adopt the LCO’s recommendations.

Although the June 2024 Amendments create a different mechanism for
collective redress, the same considerations of access to justice apply. The
threat of adverse costs is a significant deterrent to litigation and would sig-
nificantly undermine the effectiveness of the amendments, particularly in
respect of applications brought under the public interest branch.

Tolling of Limitation Periods

The amendments are also silent on the tolling of limitation periods for
“any other person affected by the conduct”. Does the commencement of the
application toll the limitation period for other affected persons?

When the Class Proceedings Act was first being considered in Ontario,
the Ontario Law Reform Commission considered such a tolling provision
a necessity:

A general rule that the commencement of a class action suspends the
running of limitation periods against absent class members, whether
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certification is granted or denied, would serve to promote the most
efficient use of judicial resources. If the commencement of a class
action did not have this effect, absent class members, where a class
suit is filed shortly prior to the expiration of the statutory limitation
period, would be forced to institute precautionary individual actions
or to file formal motions to intervene as parties in order to preserve
their legal rights. Moreover, even where, at the filing of a class action,
the running of the limitation period had only commenced, protective
measures would still be encouraged. Absent class members would be
unsure whether certification would be granted and, in addition, they
would be unable to ascertain with certainty the time that would elapse
between the filing of the suit and the final resolution of the certification
motion, particularly bearing in mind the possibility of appeal proceed-
ings. In our view, such a result would be in direct contradiction to the
class action goals of efficiency and economy of litigation.'**

The Ontario Attorney General’s Advisory Committee on Class Action
Reform commented that, given the number of potential class members and
the fact that many of them are absent and require protection, care must be
taken to ensure that their rights are not prejudiced by the commencement
of a class proceeding. Limitation periods are therefore suspended until a
party decides to act alone (opting out) or until determination has been
made in the proceeding itself.'®®

The Supreme Court of Canada held that the tolling of limitation periods
further the objectives of access to justice and judicial economy:

The purpose of s. 28 CPA is to protect potential class members from
the winding down of a limitation period until the feasibility of the class
action is determined, thereby negating the need for each class member
to commence an individual action in order to preserve his or her
rights: Coulson v Citigroup Global Markets Canada Inc, 2010 ONSC
1596 (CanLlIl), 92 C.P.C. (6th) 301, at para. 49, quoted with approval
by the Court of Appeal, 2012 ONCA 108 (CanLII), 288 O.A.C. 355,
at para. 11. Once the umbrella of the right exists and is established
by a potential class representative in asserting a cause of action, class
members are entitled to take shelter under it aslong as the right remains
actively engaged. The provision is squarely aimed at judicial economy
and access to the courts, encouraging the former while preserving the
latter. Once certification is denied and appeals exhausted, the right to
seek justice through a class proceeding is no longer actively engaged.'**

Unlike the provincial class action regimes, the Federal Court Rules do not
provide for the tolling of limitation periods for absent class members. The



2025 CANADIAN COMPETITION LAW REVIEW 161

Federal Court has partially addressed this gap. In Hinton v Canada,'® the
Court found:

The Crown takes issue with this point and submits that time is only
tolled when the class is certified. This is incorrect in law. Time was pro-
tected for the Hintons when they filed proceedings proposing a class.
That filing also benefits those who have been held to fall within the class.
However, those who were excluded by my Order were not protected.
Time continued to run against them during the certification process,
unlike in some jurisdictions such as Ontario and British Columbia.'*

[emphasis added]

In another recent case, Jacques v Canada,'’ the court made a similar
finding and concluded that, as there was no agreement to toll the limitation
period, putative class members’ claims were limitation-barred.'s®

Potential Solutions
There are two potential solutions to these (and other) procedural gaps:

« use the “gap rule” to import the Federal Court Rules relating to class
actions; or

o amend the Tribunal Rules to address the gaps.

Rule 34(1) of the Tribunal Rules (commonly referred to as the “gap” rule)
provides that “the practice and procedure set out in the Federal Court Rules
may be followed” in instances where “a question arises as to the practice
or procedure to be followed in cases not provided for by these Rules”.'’
This provision has been invoked, for example, in a private party access cases
under section 75—Canadian Standard Travel Agent Registry v Interna-
tional Air Transport Association'”’—to address the applicant’s motion for
an interim order prior to the commencement of a proceeding. As stated by

Chairperson Simpson:

However the Competition Tribunal has jurisdiction over the manage-
ment of its cases and its proceedings including pending proceedings.
The Applicant’s request for interim relief is therefore properly charac-
terized as a motion in a pending proceeding. The Competition Tribu-
nal Rules, SOR/2008-141 do not cover this situation.

Rule 34 of the Competition Tribunal Rules, which is the gap rule, there-
fore applies, allowing the Tribunal to rely on Rule 372 of the Federal
Courts Rules, SOR/2004-283. Rule 372 of the Federal Courts
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Rules provides that in the case of urgency, prior to the commencement
of a proceeding, a party may apply for interim relief.!”!

Similarly, in a summary dismissal motion in The Commissioner of
Competition v HarperCollins Publishers LLC and HarperCollins Canada
Limited,"” the Tribunal adopted Federal Court Rule 221 dealing with
motions to strike.

On the other hand, in Canada (Commissioner of Competition v Secure
Energy Services Inc and Tervita Corporation,'” the Tribunal declined to use
the gap rule. In that case, the Commissioner sought an interim order direct-
ing one respondent not to proceed with its proposed acquisition of another
respondent. The Tribunal refused to apply the gap rule on the basis that
Parliament had enacted a detailed regime and can be assumed not to have
intended to provide the proposed relief.'”*

Applying these principles to the procedural gaps identified above results
in an uncertain outcome:

o Settlement approval: Given the existence of provisions relating to
consent agreements, as set out above, it is not entirely clear that the
Tribunal would apply the gap rule. So, a question mark remains as to
whether a settlement would be binding in respect of absent “affected”
persons.

o Fee approval: 1t is clearer that there is a gap in the Tribunal Rules.
However, it would take a big leap of faith for counsel to spend what
could easily be north of a million dollars (in expert fees and dock-
eted time) to pursue an application, with no guarantee of payment
(beyond fees payable by the retained client).

o Litigation funding. The Federal Court Rules are silent on litigation
funding arrangements. While the Federal Court has permitted liti-
gation funding arrangements in the class action context, there is no
precedent for the gap rule being used to import common law prin-
ciples from the Federal Court. It is therefore uncertain how this issue
will be addressed at the Tribunal.

o Adverse costs: Relying on the gap rule would create considerable
uncertainty for litigants. Where an application is brought seeking col-
lective redress, would the Tribunal follow Rule 400 (the general costs
rule) or Rule 334.39 (the rule specific to class actions)?

o The tolling of limitation periods: The tolling of limitation periods is
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present in all provincial jurisdictions but is absent from the Federal
regime. While the common law has partially addressed this gap, there
is no precedent for the gap rule being used to import common law
principles from the Federal Court.

As the June 2024 Amendments do not come into force until June 2025,
there is time for Parliament to address these procedurals gaps. This approach
would be preferable over a “wait and see how the case law develops”
approach. As indicated above, litigants are already faced with considerable
uncertainties regarding the new and pre-existing legal tests and concepts.
Layering on this level of procedural uncertainty could undermine the effec-
tiveness of the amendments.

Concepts could be adopted from the Federal and provincial class action
regimes, in addition to the UK CAT. In the U.K,, there is a comprehensive
set of rules regarding settlements in collective proceedings.”” Much like the
Canadian class action regime, collective settlements must be approved by
the UK Tribunal, depending on whether the settlement has been achieved
in an “opt-out” collective proceeding or in an “opt-in” collective proceed-
ing."”® A collective settlement order binds all class members except those
who opted-out of the proceeding via the stipulated process or those not
domiciled in the UK on the relevant date and failed to opt-in to the collec-
tive settlement.’”” There is also a process for fee approval.'”®

Conclusion

The amendments to the Act fundamentally change the legal landscape
relating to abuse of dominance and private access to the Tribunal. These
amendments have the potential to further the objects of the Act and
enhance access to justice. At the same time, these amendments carry with
them considerable substantive and procedural uncertainty. The substan-
tive uncertainty will likely be addressed over time through updated Bureau
guidelines and the development of case law. The procedural uncertainty is
best addressed through further legislative reform, but it may be that we also
need to await the development of case law.
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