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ABUSE OF DOMINANCE AND COMPETITOR LOSSES—THE
“BENEFIT DERIVED"” REGIME IS NOT FIT FOR PURPOSE
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As part of the amendments to the Competition Act enacted in June 2024,
Parliament created a right for affected private parties to seek monetary com-
pensation for abuses of dominant position. The new private compensation
regime is centered around the concept of the “benefit derived” by the dominant
firm from its anticompetitive conduct. This language frames compensa-
tion around a concept of disgorgement, as opposed to a concept of awarding
damages for losses suffered by affected parties. The creation of a disgorgement-
style remedy will pose a number of challenges for both private parties and the
Competition Tribunal. This paper traces the history of the new compensation
provision. It then identifies some of the challenges created by the legislative
language, particularly for competitors that have been affected by anticom-
petitive conduct, and explains how these challenges would be addressed by
implementing a damages-based regime, or failing such amendment, through
a broad and remedial interpretation of the “benefit derived.”

Vu les modifications apportées a la Loi sur la concurrence en juin 2024, le
Parlement confére maintenant aux parties privées lésées le droit de demander
une compensation monétaire en cas dabus de position dominante. Cette
nouvelle compensation s’articule sur le concept de l'avantage dérivé obtenu
par lentreprise dominante en raison de son comportement anticoncurrentiel.
La compensation reposera ainsi sur le reversement de bénéfices indus plutot
que sur Loctroi de dommages-intéréts pour les parties lésées ayant subi des
pertes. L'instauration de ce recours posera plusieurs défis, tant pour les parties
privées que pour le Tribunal de la concurrence. Les auteurs de cet article retra-
cent lhistoire de la nouvelle disposition d’indemnisation. Ils traitent aussi de
quelques-uns des défis posés par le libellé de la loi, surtout pour les concur-
rents victimes d’un comportement anticoncurrentiel, et expliquent comment
ces défis pourraient étre relevés par Uinstauration d'un régime fondé sur les
dommages-intéréts, ou a défaut, par une interprétation large et réparatrice
de lavantage dérivé.
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I. Introduction

he newly created right for private parties to seek monetary com-

pensation for abuse of dominance is a welcome, and long overdue

development. However, the compensation regime recently enacted
by Parliament creates challenges that will undermine the legislative object-
ives of increasing enforcement of the Competition Act, and undermine the
right, particularly of harmed competitors, to receive fair compensation in
the face of anticompetitive conduct.

The new right to private compensation in abuse of dominance cases,
which will come into force on June 20, 2025, permits the Competition Tri-
bunal to award persons affected by the anticompetitive conduct an amount
not to exceed “the value of the benefit derived from the conduct,” and shared
among all affected persons.? This right to compensation is framed in the lan-
guage of disgorgement, as it looks not to the losses suffered by any particular
party as a result of the conduct, but instead looks to the benefit obtained by
the dominant firm. This style of remedy is not suitable in cases of abuse of
dominance, as it groups together marginalized competitors with margin-
alized consumers, pitting these groups against each other in vying for the
same aggregate pool of money. The problems with this regime are several.

First, there will be challenges in quantifying the benefit derived in a
manner that is fair, and permits fair compensation for all parties affected by
the anticompetitive conduct. The “benefit derived” by the dominant firm
is unlikely to capture all harm caused by the anticompetitive conduct, par-
ticularly losses suffered by the dominant firm’s competitors. This means the
aggregate pool of money that is available for affected parties will be less than
the aggregate losses of all affected parties.

Second, the benefit derived framework groups together disparate cat-
egories of affected parties without a mechanism for distribution. The kinds
of losses suffered by affected competitors are different in nature from the
kinds of losses suffered by consumers. These disparate groups will be pitted
against each other, as each will seek to maximize their own recovery at the
expense of the other.

Third, the benefit derived framework, which calls on distributions to be
made not only to applicants in the Tribunal proceeding, but to all affected
parties, will present practical challenges for parties and the Tribunal.

Together, the above challenges create additional risk and uncertainty for
potential applicants in bringing cases, particularly harmed competitors. This
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will reduce the likelihood an affected party will want to take on the cost and
trouble of litigating - indeed, since distributions will be made to all affected
parties regardless of whether they are applicants, some affected parties may
attempt to wait on the sidelines and “free ride”. For those potential appli-
cants requiring litigation funding, the uncertainty of the regime will likely
complicate attempts to secure such funding.

The challenges identified above would be solved, or significantly miti-
gated, by way of a legislative amendment adopting a damages-based
compensation regime. Failing a legislative amendment, in order to ensure
fairness of all affected persons, the Tribunal ought to take a broad and
remedial approach to quantifying the “benefit derived.” This is particularly
important, as discussed below, to ensure fair outcomes for competitors that
have been impacted by anticompetitive behaviour.

This article is organized as follows. Part II gives a brief history of the
provision and traces the path to the current disgorgement regime. Part III
discusses the challenges created by the current framework. Part IV con-
cludes that a damages framework is more appropriate for compensating
parties affected by abuses of dominance.

Il. History and Path to Amendment
Historical Background

The modern abuse of dominance provision has its roots in sections 2 and
33 of the Combines Investigation Act, which established a criminal prohi-
bition against monopolization.” The provisions under the old statute were
notoriously difficult to enforce, requiring proof beyond a reasonable doubt
that a firm had complete control over a market and also that its conduct had
prejudiced the public through increased prices or profits. Due to the high
threshold for monopolization, there was only one conviction in the crimi-
nal regime’s seventy-five year history.?

Commentators underscored the need for competition law reform in light
of the ineffectiveness of the criminal provision. This view was articulated
in both the Economic Council of Canada’s 1969 Interim Competition Law
Report and the 1976 Skeoch-McDonald Report.® The latter recommended
moving away from prohibitions of dominance per se toward reviewing
dominant firms’ abuse of their monopoly power.”

These reports culminated in the introduction of Bill C-91 in 1984, which
was later enacted as the Competition Act and the Competition Tribunal Act
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in 1985.8 The Competition Act modernized the abuse of dominance frame-
work, with cases being adjudicated before the newly created Competition
Tribunal.’

The newly created civil provision for abuse of dominance required that
the Director of Investigations and Research (now the Commissioner of
Competition) prove that the dominant firm: (1) substantially controlled a
class of business throughout a Canadian market; (2) was engaging in or had
engaged in a practice of anti-competitive acts; and (3) the practice had, is
having, or is likely to have the effect of substantially lessening or preventing
competition.*

The civil abuse of dominance provisions saw greater enforcement success
than the criminal provision, although the volume of abuse of dominance
cases remained low." Since the enactment of the Competition Act, there
have only been seven abuse of dominance cases brought to a hearing, plus a
handful of consent settlements.'

One of, if not the primary, reason for the paucity of abuse of dominance
litigation is that, until recently, only the Commissioner of Competition was
permitted to bring an abuse of dominance application. The Commissioner,
and the Bureau, are resource-constrained and not funded to the degree of
being able to prosecute all meritorious abuse of dominance cases in Canada,
and particularly not those cases that involve more localized interests.”

In 2022, the Competition Act was amended to permit a private right of
action to complement the enforcement activities of the Commissioner. The
2022 amendments for the first time allowed private parties, with leave of
the Tribunal, to commence abuse of dominance applications against domi-
nant firms."* However, parties bringing such proceedings were not entitled
to seek monetary compensation for themselves. This omission deprived
potential applicants of a powerful financial incentive to take on the risk
and cost of litigation."” Few abuse of dominance cases were brought in the
immediate aftermath of the new private right of action coming into force.'s

In 2024, the abuse of dominance provisions of the Competition Act were
again amended, finally giving private parties the right to seek monetary
awards for abuses of dominant positions. As noted, the right of private
parties to claim compensation in abuse of dominance proceedings before
the Competition Tribunal comes into force on June 20, 2025.
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Origins of the “benefit derived” concept

Pursuant to the 2024 amendments to the Competition Act, the monetary
award in an abuse of dominance case is not to exceed the value of the benefit
derived by the dominant firm from the anticompetitive practice, with such
amount to be distributed among the applicant and any other person affected
by the practice, in a manner to be determined by the Tribunal."”

As argued in this paper, the “benefit derived” framework is not fit for
purpose in compensating parties affected by abuses of dominant position.
That raises the question: where did this language come from?

The phrase “benefit derived” was first introduced into the Competi-
tion Act during the 2022 round of amendments to the Act, in modifying
the upper limits of administrative monetary penalties available for civilly
reviewable conduct.

The 2022 amendments followed Senator Howard Wetston’s work solic-
iting feedback for future parliamentary consideration of amendments
to the Competition Act. As part of his efforts, Senator Wetston commis-
sioned Professor Edward Iacobucci to prepare a discussion paper exploring
whether Canada’s competition policy framework remained effective in the
modern digital economy. The resulting paper, Examining the Canadian
Competition Act in the Digital Era, was published on September 27, 2021.'%
The paper made recommendations for amendments to the Competition Act
covering a variety of topics, including abuse of dominance.

Professor Iacobucci made the following recommendations for amending
the abuse of dominance provisions:

o clarifying thelegal test as it relates to proof of both an anti-competitive
act under section 79(1)(b) and harm to competition under section
79(1)(c);

« recognizing that an anti-competitive act may not be directed at a
competitor but rather harm competition generally; and

« increasing the administrative monetary penalty for abuse of domi-
nance beyond the current cap of $10 million.

Professor Iacobucci further pointed out that the lack of private rights
of action for damages, combined with the low ceiling for administrative
monetary penalties, implied minimal financial deterrence for abuse of
dominance."”
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Senator Wetston also solicited feedback directly from stakeholders by
way of a letter dated October 27, 2021.%° The Competition Bureau provided
submissions to Senator Wetston on February 8,2022.*' As part of its submis-
sions, the Bureau made several recommendations for amending the abuse
of dominance framework. Regarding the available administrative monetary
penalty, the Bureau noted that Canada was out of step with its foreign coun-
terparts. The Bureau cited the monetary penalties in the EU, UK, Australia,
and South Korea as examples.

In particular, the Australian statute in force at the time provided for
administrative monetary penalties for abuse of dominance not to exceed
the greatest of the following:

i)  $10,000,000;

ii) if the Court can determine the value of the benefit that the body cor-
porate, and any body corporate related to the body corporate, have
obtained directly or indirectly and that is reasonably attributable to
the act or omission—3 times the value of that benefit;

iii) if the Court cannot determine the value of that benefit—10% of the
annual turnover of the body corporate during the period (the turn-
over period) of 12 months ending at the end of the month in which
the act or omission occurred.”

Parliament ultimately adopted the Australian model for calculating
administrative monetary penalties for reviewable conduct, with some mod-
ification, as part of the Budget Implementation Act, 2022, No 1,** and the
Affordable Housing and Groceries Act.* Further to these amendments, the
Tribunal now has the jurisdiction to impose administrative monetary pen-
alties for abuse of dominance not exceeding the greater of: (a) $25,000,000
for initial offences or $35,000,000 for subsequent offences; (b) three times
the value of the benefit derived from the conduct, or if that cannot be deter-
mined, (c) 3% of the firm’s annual worldwide gross revenues.*

Parliament clearly took inspiration from Australia in revamping the
Canadian administrative monetary regime, considering the similarities in
structure and language of the new Canadian provision with its Australian
cousin.

As noted above, the 2024 amendments to the Competition Act will, as of
June 2025, create a right for private parties to seek compensation for abuse
of dominance, among other types of reviewable conduct.
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The provision concerning compensation for abuse of dominance reads
as follows:

79(4.1) Additional order—person granted leave

If, as the result of an application by a person granted leave under section
103.1, the Tribunal makes an order under subsection (1) or (2), it may also
order the person against whom the order is made to pay an amount, not
exceeding the value of the benefit derived from the practice that is the subject
of the order, to be distributed among the applicant and any other person
affected by the practice, in any manner that the Tribunal considers appro-
priate.”” [emphasis added]

Like the administrative monetary penalty provisions, Parliament set the
maximum amount of a private award of compensation by reference to “the
value of the benefit derived” by the dominant firm.

Administrative monetary penalties are payable to the Crown.*An
administrative monetary penalty is a remedy that, when properly struc-
tured, “provide[s] a strong financial incentive for business to comply with
the Competition Act.”® To be effective, such penalties must be “greater than
the profit that the abusive firm might realize as a result of its anticompetitive
conduct.”® Otherwise, businesses may still realize profits from the conduct
even after paying the monetary penalty.*!

It makes sense to define administrative monetary penalties around the
benefit derived by the firm engaging in anticompetitive conduct. The Tri-
bunal may award an administrative monetary penalty of up to three times
the benefit derived from the conduct to achieve the desired legislative objec-
tive of deterrence. Deterrence is important for both the firm subject to the
administrative monetary penalty, and any other dominant firms in Canada
considering engaging in anticompetitive conduct.

The “benefit derived” notion makes less conceptual sense as the basis
for a model of private compensation, and this model creates problems, as
described below. When a private party s injured by anticompetitive conduct,
it makes far more sense to structure the remedy around the actual loss suf-
fered by each party through a damages regime. In fact, it was a damages
regime that was proposed during the consultation process launched by the
Ministry of Innovation, Science, and Economic Development in late 2022,
building on the earlier work of Senator Wetston.

To kick off the consultation process, the Ministry published a discussion
paper on November 17, 2022 called The Future of Canada’s Competition
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Policy.> This paper touched on many different areas for potential amend-
ment of the Competition Act, including the potential introduction of private
damages for abuse of dominance, noting:

A more robust framework for private enforcement, encompassing both
‘private access’ to the Competition Tribunal and ‘private action’ to prov-
incial and federal courts for damages, would complement resource-con-
strained public enforcement by the Bureau, clarify aspects of the law through
the development of jurisprudence, and lead to quicker case resolutions.”

The Bureau provided an extensive submission to the Ministry on poten-
tial amendments to the Act, including on the topic of damages for civilly
reviewable conduct. The Bureau noted its agreement with the passage from
the Ministry quoted above, and recommended that “a damages regime
should be considered so that persons injured by anti-competitive conduct
can seek compensation.”*

At the conclusion of its consultation, the Ministry published a “What
We Heard Report,” summarizing public feedback on potential amend-
ments to the Competition Act.”® The document reports on feedback both
for and against damages, with the “pro-amendment” side represented by
the sentiment that “[m]any submissions [...] recommended allowing the
Tribunal to award damages alongside remedial orders, or else opening up
civil conduct to lawsuits for damage recovery through s. 36 (or a similar
provision), or some combination of both,” with the “anti-amendment”
side represented by the sentiment that “[m]any voices, particularly among
the larger business community [...] expressed concerns that [...] allowing
financial awards either by the Tribunal or in court proceedings for damages
could open up the floodgates for unmeritorious, frivolous, and strategic
litigation.”* The Ministry did not report any feedback that damages were
an inappropriate way to measure the compensation for private proceedings
for abuse of dominance.

There is nothing in the legislative record to reflect why the drafters of the
civil compensation clause did not frame the remedy in terms of damages
(the language that had been the subject of all the feedback provided to the
Ministry), but instead framed the remedy in terms of the benefit derived by
the anticompetitive firm. The concept of “benefit derived” seems to have
just been copied over from the administrative monetary penalty provision.

Similarly, there is nothing in the legislative record to show that Members
of Parliament turned their minds to this question, as the provision was
passed without debate.’” This lack of consideration may be a byproduct of
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the amendments being passed as part of an omnibus bill implementing
numerous elements of the Government’s 2023 Fall Economic Statement.

There is no small amount of irony inherent in Canada implementing a
private right to compensation based on the disgorgement-themed concept
of the benefit derived, given that the law in Australia, whose language we
borrowed in updating our administrative monetary penalty provisions
in the first place, permits private parties to claim damages for abuse of
dominance.*®

lll. Challenges Posed By The “Benefit Derived” Regime
Fairness in Quantifying the Benefit Derived

It is expected that, broadly speaking, there will be two types of parties
that will be adversely affected by abuses of dominant position: consumers,
and competitors of the dominant firm. Consumers are affected in a variety
of ways when a dominant firm creates, enhances, or maintains its market
power through an abuse of dominant position. These include paying higher
prices, receiving lower quality goods or services, and having less choice.
Competitors are also affected in a variety of ways, as the anticompetitive
conduct from the dominant firm can lead to, among other things, loss of
market share, increased costs to the competitor, and, in the event of a com-
petitor being forced out of a market, a complete loss of investment.

The “benefit derived” regime poses several challenges to the fair quan-
tification of the pool of funds available to be distributed among affected
parties. These challenges could lead in any given case to an aggregate pool
of compensation that is less than the aggregate quantifiable loss suffered by
the community of affected parties.

First, although some of the financial loss suffered by affected parties may
be captured by looking to the benefit derived by the dominant firm (for
example the overcharge paid by consumers, and an approximation of the
value of the loss of market share experienced by competitors), the analysis
may exclude other quantifiable financial loss, particularly certain kinds of
loss suffered by competitors.

In particular, losses of competitors through an increase to their own costs,
or the loss of investment through a complete exit from the market will not
be captured in a “benefit derived” analysis.

Consider an instance of predatory pricing, where a nascent competitor
incurs significant start-up costs followed by months of losses competing
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against a dominant firm that employs a predatory pricing strategy before
ultimately having to exit the market. The dominant firm can recoup its
losses from selling below cost, and earn further monopoly rents, after the
exit of the nascent competitor.

The profits earned by the dominant firm after the competitor’s exit would
surely be reflected in the “benefit derived” by the dominant firm. Perhaps
the competitor could also prove, after incurring the expense of presenting
complex economic evidence, that some portion of the dominant firm’s
excess profits were earned in lieu of what would have otherwise been that
own competitor’s market share. This is a significantly more challenging, and
more speculative, case to meet that merely proving the amount of the lost
investment.

But there is no reason to think that the “benefits derived” would include
the lost “sunk costs” of investment should the nascent competitor be forced
to exit, nor its higher per unit costs caused by its loss of business even if it
should be able to cling to life .

The same challenge exists in any situation where an abuse of dominant
position has imposed any additional cost on a competitor, for example
through margin squeezing by a vertically integrated competitor, or more
generally “raising rivals costs”. Instead of the easier task of proving the out-of-
pocket losses, the competitor, in order to grow the aggregate compensation
pool, is stuck trying to contort that straightforward case of damages into an
economic theory of enrichment to the dominant firm.

The second challenge in the fair quantification of the aggregate compen-
sation pool is that there is no fallback position if the “benefit derived” is
difficult to prove. This is in contrast to the administrative monetary penalty
regime, which provides alternative methods of quantifying the upper limits
of the penalty: $25 million dollars, or 3% of worldwide revenues.”

In the predatory pricing example cited, above, suppose after the exit of
the affected competitor, the dominant firm faces competition from a new,
better resourced, entrant, and is never able to earn long-term excess profits
from its predatory pricing strategy. In this scenario, there is arguably no
“benefit derived” from the anticompetitive conduct, as the dominant firm
has lost money during its period of predation. Instead of being able to easily
prove damages through evidence of out-of-pocket losses, the vanquished
competitor is dealing with an aggregate compensation pool of zero, with no
right of redress.
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In the absence of an amendment permitting claims for damages, the
Tribunal will be required to determine the “benefit derived” from anticom-
petitive conduct. While less optimal than a damages regime, it is certainly
an improvement from a position where there is no monetary compensation
available whatsoever.

There may be many instances where the proof of the benefit derived is
difficult. The only guidance thus far on how the Tribunal will interpret
“benefit derived” comes from a misleading advertising case against Cin-
eplex, where the conduct in question involved an alleged drip fee of $1.50,
and the benefit derived was determined by multiplying that fee by the
number of consumers who paid the fee.*’ In that case, it would appear that
the Tribunal assumed that implementation of the extra fee had been cost-
less to Cineplex, such that the entirety of the extra revenues earned by the
fees in question constituted ill-gotten gains.

The calculation in Cineplex is more straightforward than could reason-
ably be expected in any abuse of dominance case. Economic modelling will
be essential in proving the benefit derived by the dominant firm.

It would be appropriate for the Tribunal to take a broad and remedial
approach in weighing whether economic evidence is sufficient to meet the
burden of proof, and remember the Federal Court of Appeal’s direction
that “it is well settled law that once it is known that a plaintiff has suffered
damage, a court cannot refuse to make an award simply because the proof
of the precise amount thereof is difficult or impossible.”! In the face of anti-
competitive conduct that has clearly caused loss to an affected party, it would
not be in the interests of justice to deny affected parties a remedy because
the “benefit derived” by the dominant firm is challenging to establish.

With the foregoing in mind, a “benefit derived” regime is set up to
produce outcomes where the starting pool of money, which must later be
divided among all affected parties, is less than the aggregate amount of loss
suffered by those parties, because it systematically excludes from the calcu-
lation costs imposed on competitors by the anticompetitive conduct.

Fairness in Sharing the Benefit Derived®

Once the abuse of dominance compensation provisions of the Com-
petition Act come into force, s. 79(4.1) of the Act will grant the Tribunal
the discretion to distribute an award “among the applicant and any other
person affected by the practice, in any manner that the Tribunal considers
appropriate.”* Subsection 79(4.2) will permit the Tribunal to add any term
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to an order that it deems necessary, including those that will be contained
in subsection 75(1.3).** The terms that will be set out by subsection 75(1.3)
provide for a distribution system designed with a consumer class in mind,
providing for administration of payment, notice to claimants, eligibility of
claimants, and dealing with the residual funds from the award.*

The “benefit derived” regime appears to have been established with
consumers at the forefront, and with affected competitors seemingly as
an afterthought. This is unfortunate, considering that in most abuse of
dominance cases, the front-line impact of the anticompetitive act is felt by
competitors. It is this injury to competitors that results in the lessened or
prevented competition, which in turn leads indirectly to consumer harm.

The purpose of the abuse of dominance provision is to ensure healthy
competition, which ultimately benefits consumers. Ensuring proper com-
pensation to competitors for abuses of dominant positions will help facilitate
that competition on a going-forward basis. The Tribunal must be mindful
of the rights of affected competitors in dividing the benefit derived among
affected parties.

While s. 79(4.1) permits the Tribunal to distribute an award among
affected parties in any manner the Tribunal considers appropriate, no guid-
ance is provided for how that determination is to be made.

It would be unfair to allow affected parties only to share in an award to
the extent that a portion of the “benefit derived” is directly attributable
to that party’s loss. Illustrated by way of example: in a scenario where a
dominant firm engaged in predatory pricing that lead to a benefit derived
of $1,000,000, an overcharge paid by consumers of $1,000,000, and a lost
investment by a nascent competitor of $500,000, it would be unfair to allo-
cate the entire award to the consumer class, merely because their loss can be
traced to the dominant firm’s gain. In such a scenario, at the very least the
competitor firm should be entitled to participate in sharing the monetary
award in a manner that proportionally reflects its loss.

A complication in coming up with a fair distribution system among dif-
ferent kinds of affected parties (competitors vs consumers) within the same
proceeding is that the kinds of losses may be different between these differ-
ent categories of parties. Where the competitor loss is related not to its own
increased costs or sunk costs, but is instead based on a loss of market share,
the scenario would be similar to that in Pro-Sys Consultants Ltd v Microsoft
Corp, where the Supreme Court held that price fixing class actions could
contain classes made up of both direct and indirect purchasers because the
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same harm flows through the direct purchaser as intermediary to indirect
purchasers.* By contrast, where the competitor has suffered loss by way of
an increase of its own costs, or through sunk costs through a lost invest-
ment, the competitor is suffering a type of harm distinct from the type
of harm suffered by consumers that have paid an overcharge. By group-
ing both consumers and competitors together to share the same pool of
compensation, the current private award framework creates an adversarial
relationship between these different classes of affected parties, where each is
incentivized to try and diminish the share of the pool enjoyed by the other.

Fairness in Procedural Matters

The current abuse of dominance compensation framework will also
create novel procedural issues for parties and the Tribunal, and there are
more questions than answers on these points.

It is unclear how cases will be prosecuted, where groups with different
interests are made to compete for the same aggregate pool of compensa-
tion. Will competitors be forced to co-prosecute abuse of dominance claims
alongside consumer classes? Certainly, there is a community of interest in
proving that the constituent elements of the abuse of dominance provision
have been engaged, but in a scenario with multiple impacted competitors,
plus a class of consumers, it could be procedurally unwieldy to have mul-
tiple applicants with separate representation prosecuting the case.

Similarly, how will the Tribunal resolve issues of carriage battles between
plaintiff class action firms seeking to represent the interests of a consumer
class? Would multiple consumer groups have standing and separate repre-
sentation? Will harmed competitors be made to spectate on the sidelines
as procedural wrangling takes place among members of the plaintift class
action bar?

While some guidance by analogy may be taken from class action stat-
utes and common law principles concerning class actions, there is no
express mechanism provided in the amendments to address these issues.
The Finance Committee, in considering the adoption of this compensa-
tion regime, received testimony that the lack of procedural guardrails was
concerning,” yet the amendments do not contain any specific guidance.

Finally, what mechanism will be used to divide up the “benefit derived”?
Will abuse of dominance proceedings turn into bifurcated proceedings,
where the first stage is focused on making out that an abuse of dominance
has happened and determining the benefit derived, and the second stage is
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a dispute among the affected parties on how to divide the pool of available
funds?

One could imagine a scenario where each affected party has presented
evidence of the extent of its losses, with that evidence then being challenged
by the other affected parties in this bifurcated distribution hearing. This
would particularly be the case in situations where the benefit derived is less
than 100% of aggregate loss suffered by all affected parties. In such situa-
tions, justice would require this additional step to allow parties to advocate
for fair compensation, although such a proceeding would be a drain on judi-
cial resources.

The current regime seems to have been designed only with regard to con-
sumers and consumer harm, imagining a class action-like regime. Absent
an amendment changing to a damages regime, which would resolve many
of the above issues, the Tribunal will have to be mindful of preserving the
rights of affected competitors in overseeing these cases.

Challenges Will Undermine Enforcement

The current disgorgement framework for private claims is unsuitable
for encouraging private enforcement by competitors of the Act’s abuse of
dominance provisions. The challenges, risks, and uncertainties noted above
will undermine the goal of increased enforcement through private litigation.

Competitors that are marginalized by a dominant firm often suffer severe
economic impacts, and are not well suited to take on the large costs asso-
ciated with bringing an abuse of dominance proceeding, which is often
lengthy and requires complex economic evidence.

Marginalized competitors are likely to require the assistance of litiga-
tion funders in order to prosecute claims. The uncertainties outlined above
create uncertainties around what a litigation funder’s prospects for recovery
might be. It is expected that this uncertainty, in a “benefit derived” regime,
is going to make it difficult for affected competitors to secure litigation
funding, sidelining competitors from the process, and thereby denying
them an opportunity to advocate for fair compensation.

IV. Conclusion

Amending the abuse of dominance compensation framework to allow for
damages would address many of the challenges identified in this paper. In
other areas of the law, we are taken to be liable for damages caused by the
foreseeable consequences of our unwise (negligent, deceitful, abusive ...)



2025 CANADIAN COMPETITION LAW REVIEW 125

behaviour. It is certainly not unfair to require a dominant firm to have to
pay compensation for all loss caused by its anticompetitive conduct.

A compensatory regime which permits competitors to seek damages for
their losses would promote greater compliance with the Act. The impetus
behind the private award scheme was to bolster the resources available for
enforcement.*® The amount of expenditure on civil enforcement of monop-
olistic practices accounts for a fraction of the Mergers and Monopolistic
Practices Branch, which itself accounted for 30.31% of the Bureau’s budget
for 2022-2023.%#

A damages regime, with a greater certainty on questions of compensation,
would increase the resources available for enforcement by incentivizing
claims by competitors. Such competitors are well positioned to bring claims
against dominant firms given their knowledge of the relevant market.
Consumers, on the other hand, are much more disparate and less likely to
bring proceedings absent a fully-modeled class action regime, which the
Competition Act currently lacks.

A compensatory damage model, in contrast to one focused solely on
disgorgement, would also offer a stronger deterrent for dominant firms
considering abusing their market power, because it would bolster private
enforcement of the abuse of dominance provisions. This rationale under-
pins the treble damages provision for private parties in the US, which creates
a more powerful deterrent to dominant firms abusing their market power.’!

The availability of damages would ensure appropriate compensation
to affected parties, would encourage litigation, and would bolster private
enforcement of the abuse of dominance provisions to the benefit of the
Canadian economy.

In the absence of amendment, the Tribunal must ensure that the rights
of affected competitors are preserved through all phases of the private
compensation regime: from procedural rights during the hearing, to the
quantification of the benefit derived, to the division of an award at the con-
clusion of the proceeding.
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