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EMPOWERING PRIVATE ATTORNEYS GENERAL UNDER 
BILL C-59: DISEQUILIBRIUM PERSISTS IN CANADIAN 

COMPETITION LAW 
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This article considers whether the amendments to the Competition Act 
introduced by Bill C-59 go far enough to allow access to justice for every-
day consumers who incur real losses because of anti-competitive conduct. 
Through a corrective justice lens, the authors conduct this analysis on the 
premise that when the law fails to make compensatory damages available 
to a class of persons who suffered loss because of unlawful anti-competitive 
conduct, then there is disequilibrium in law. From this perspective, the authors 
conclude that the amendments of Bill C-59 fail to provide practical access to 
repair financial losses and do not go far enough to empower or incentivize 
the “private attorneys general” to enforce Canada’s competition laws through 
private class action litigation.

Les auteurs de cet article s’interrogent sur la question de savoir si les modi-
fications proposées à la Loi sur la concurrence dans le projet de loi C-59 vont 
assez loin pour rendre la justice accessible au plus grand nombre de consom-
mateurs, à qui les actions anticoncurrentielles causent des pertes bien réelles. 
Sous l’angle de la justice commutative, les auteurs mènent cette analyse en 
partant de la prémisse suivante : si le droit ferme la porte aux dommages-
intérêts compensatoires pour un groupe de personnes ayant subi des pertes du 
fait d’une conduite déloyale et anticoncurrentielle, il y a alors un déséquilibre 
dans le droit. De ce point de vue, ils concluent que dans la pratique les modifi-
cations proposées par le projet de loi C-59 ne permettent pas de compenser les 
pertes financières, et ne vont pas assez loin pour encourager ou outiller les « 
procureurs privés » lorsque des actions collectives privées sont envisagées pour 
faire respecter le droit de la concurrence au Canada.

Introduction

1. On June 20, 2024, the amendments to the Competition Act, R.S.C.,
1985, c. C-34 (the “Act”) included in the Fall Economic Statement Imple-
mentation Act (hereinafter “Bill C-59”) received royal assent. 1 This paper 
analyzes the amendments to the Act regarding private legal access to rem-
edies for unlawful conduct using class action litigation through a corrective 
justice lens. 

2. Corrective justice is the notion underlying private law that indi-
viduals may obtain compensation for their losses from the person whose 
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unlawful conduct caused them harm.2 The class action procedure aug-
ments private citizens’ access to justice where the losses are relatively small 
because correcting an unlawful transaction is only economically viable 
when individual claims are bundled together.3 In prosecuting private class 
action competition law claims, the entrepreneurial plaintiffs’ bar—the so-
called “private attorneys general”—may breathe life into substantive rights. 
This paper argues that when the law fails to make compensatory damages 
available to a class of persons who incurred loss because of unlawful anti-
competitive conduct, including conduct subject to the Act, then there is 
disequilibrium in law. From this perspective, the Bill C-59 amendments fail 
to provide practical access for corrective justice to repair financial losses and 
have not gone far enough to empower the “private attorneys general” to 
breathe life into the newly accessible substantive rights.

3.	 Part I sets out the conceptual framework for the analysis of the 
amendments to the Act adopted in June 2024. This section first discusses the 
legal theory of corrective justice before setting out basic principles underly-
ing class action litigation and concludes with an explanation of the concept 
of the “private attorneys general”.

4. 	 Part II reviews private access for causes of action in the Act before 
Bill C-59 through an access to justice perspective for Canadian consumers 
who suffer loss caused by anti-competitive conduct. Before the amend-
ments, consumers could seek to recover restitutionary damages for causes 
of action found in Part VI of the Act, which the authors contend represents a 
point of equilibrium between the reasonable expectations of private parties 
and the law’s ability to resolve their differences. The same cannot be said for 
the causes of action found outside Part VI of the Act, for which a select few 
allowed for private action at the Competition Tribunal (the “Tribunal”), but 
those injunctive remedies provided nothing more than window dressing.

5. 	 Part III describes the amendments of Bill C-59 that engage a consum-
er’s ability to access justice before the Tribunal. Now that these amendments 
are law, private parties may seek an order from the Tribunal for two dif-
ferent class monetary awards: the gain-based disgorgement remedy for 
conduct contrary to sections 75, 76, 77, 79 or 90.1, found in Part VIII of the 
Act, and restitutionary damages for conduct contrary to section 74.01(1)(a), 
found in Part VII.1 of the Act. The changes omit procedural rules governing 
how class actions will proceed before the Tribunal. There are also new “right 
to repair” and “greenwashing” causes of action. In addition, the legal test for 
a private party to bring an application before the Tribunal has been lowered 
in that leave may be granted where only part of an applicant’s business has 



42 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL. 37, NO. 1

been affected (previously, leave was only granted where the whole of the 
applicant’s business was affected) or if it is in the “public interest” to do so.

6.	 Part IV concludes that Bill C-59 is a missed opportunity. While 
the amendments advance the rights of private litigants, the changes keep 
Canadian competition law in a state of disequilibrium. Private persons, in 
particular consumers, will only obtain meaningful access to justice, through 
class procedure litigation, when they can pursue causes of action outside 
Part VI through the section 36 damages provision. 

I—Breathing Life Into Substantive Rights

7. 	 Before diving into substantive competition law, we provide pre-
liminary comments on three notions that will arise throughout this paper: 
the legal theory of corrective justice, class action basics, and the concept of 
Private Attorneys General. 

A) Corrective Justice

8. Grounded in the theory of corrective justice, private law is a mechanism 
to arm individuals with legal power to demand and hold others account-
able.4 Private law refers to the “rights and duties of individuals and private 
entities as they relate to one another.”5 The corrective justice legal theory 
contends that private law embodies a regime of correlative rights and duties 
with causation of harm by the defendant upon the plaintiffs at its centre.6 
The reason to grant the plaintiffs a remedy for the wrong suffered is the 
same reason that requires the defendant to make good the harm.7 Practi-
cally, private law involves a plaintiff filing a legal action against a defendant 
to retroactively affirm the rights and duties of each party, which manifest by 
way of compensation for violation of those rights and duties.8

9. In Canadian competition law, the section 36 damages provision9 allows 
plaintiffs to enforce their rights for unlawful conduct under certain causes 
of action found in Part VI of the Act, broadly, conspiracies and bid rigging, 
as well as certain deceptive or misleading marketing practices. Professors 
Roach and Trebilcock note that “… section 36 …can be interpreted as a 
recognition of the compensation rather than deterrence rational for private 
enforcement of our competition laws—most plausibly on a corrective 
justice basis.”10 Where there is no legal right or practical ability for a private 
party to recover losses caused by unlawful anti-competitive conduct, then 
there is disequilibrium between private persons’ losses and competition 
law’s ability to remedy their differences.
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B) Class Action Basics

10.	 For a consumer who pays unlawfully inflated prices for a product, it 
is often economically irrational to go to Court individually to recover their 
loss because the cost of litigation would far exceed the damages suffered by 
any single individual. Notwithstanding it may be economically irrational for 
consumers to pursue legal action individually, assuming there is unlawful 
conduct, they still have a loss. Not only that, but the actors who caused the 
loss would derive a benefit from the consumer’s inaction. Individually, the 
loss might be minor, but across millions of purchasers—it may be enor-
mous. This is where the class action comes in.

11.	 The class action procedure has three underlying principles: (1) to 
serve judicial economy by aggregating otherwise individual claims to avoid 
duplication in fact-finding and legal analysis; (2) to promote access to justice 
by making economical the prosecution of claims that would otherwise be 
too costly to pursue individually; and (3) to serve efficiency of justice by 
ensuring that actual and potential wrongdoers do not ignore their obliga-
tions to the public and modify behaviour deemed to be wrongful.11 With 
respect to access to justice specifically, whether it is in the field of competi-
tion law or otherwise, the Supreme Court of Canada has observed that class 
actions overcome barriers to access to justice by “providing a procedural 
means to a substantive end. (…) [A] class procedure has the potential to 
‘breath[e] new life into substantive rights’…”.12 

C) Private Attorneys General

12. 	 The Act serves the dual purpose of providing compensation for those 
impacted by anti-competitive conduct, and incentivizing “private attorneys 
general” to assist public agencies with enforcement of Canada’s competi-
tion laws through private litigation.13 By prosecuting private class action 
claims, an entrepreneurial plaintiffs’ bar—the so-called “private attorneys 
general”—breathe life into substantive rights when they deliver private 
citizens access to justice. The premise of incentivizing so-called “private 
attorneys general” with monetary remedies for causes of action in the Act is 
that these claims may become economically viable. Lawyers prosecuting a 
class action case generally work on a contingency fee basis for a “representa-
tive plaintiff”, who instructs counsel in the best interest of the class, where 
no class member could or would otherwise retain counsel on an hourly 
basis because the economic imperative render individual action non-viable. 
Where class actions are available, class counsel generally assume the risk of 
not recovering anything and the opportunity for potentially lucrative fees. 



44 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL. 37, NO. 1

This business model has led to claims where counsel, in many cases, theo-
rize the case and then find a client, via advertisement or otherwise.

13.	 The Québec Court of Appeal observed that “it is best to recognize 
that lawyer-initiated proceedings are not just inevitable, given the costs 
involved, but can also represent a social good in the consumer class action 
setting.”14 Along the same vein, the Federal Court remarked that “the viabil-
ity of class actions depends on entrepreneurial lawyers who are willing to 
take on these cases.”15 The Ontario Superior Court has commented that “the 
entrepreneurial nature of a class proceeding can be a good thing because it 
may be the vehicle for access to justice, judicial economy, and behaviour 
modification, which are all the driving policy goals of the Class Proceedings 
Act, 1992.”16

14.	 As will be set out in the following pages, two conditions must be met 
in order for the Act to provide equilibrium for the common losses shared 
by a class resulting from anti-competitive conduct: (1) private rights to seek 
damages for breaches of competition law must exist: and (2) there needs to 
be a meaningful procedural vehicle that will incentivise class action lawyers 
to take these cases on.

II—Disequilibrium—Act Provides Narrow Enforcement of 
Private Rights

15.	 Prior to the Bill C-59 amendments, the Act provided access to justice 
for losses resulting from anti-competitive conduct described in causes of 
action found in Part VI (broadly, conspiracies and bid rigging, as well as 
certain deceptive or misleading marketing practices), but not for anti-com-
petitive conduct set out in causes of action found in Parts VII.1 and VIII 
(including abuse of dominance, price maintenance, and others).

16.	 While the average consumer could have sought injunctive relief at 
the Federal Court, a provincial superior court, or at the Tribunal for unlaw-
ful conduct under Parts VII.1 and VIII of the Act17 there was disequilibrium 
because a consumer had no ability to seek a monetary remedy to recover 
their losses. Indeed, without the ability to seek monetary compensation, 
plaintiffs would be unlikely to bring any case, including one seeking an 
injunction, in the first place.
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A) Section 36 Damages—Equilibrium for Anti-Competitive 
Conduct in Part VI

17.	 The Act allows private litigation for damages under section 36(1)(a), 
which says “[a]ny person who has suffered loss or damages as a result of 
conduct that is contrary to any provision of Part VI (…) may, in any court 
of competent jurisdiction, sue for and recover from the person who engaged 
in the conduct (…) an amount equal to the loss or damage proved to have 
been suffered by him”.18 

18.	 Due to the criminal law origins of the Act, the language of the legisla-
tion and regular competition law jargon describe the causes of action in Part 
VI as criminal provisions, or criminal matters. Indeed, each of the causes of 
action found in Part VI “Offenses in Relation to Competition,” is an indict-
able offense whereby violators may be liable to conviction of imprisonment 
(see s. 45(2) as an example). The nature of labelling these provisions as 
“criminal provisions” stems back to pre-private access to damages under 
section 36, when enforcement of the Act was only performed by the Com-
missioner. The distinction between parallel conduct found in both Part VI 
and elsewhere, such as conspiracy which is found at both s. 45 and s. 90.1, 
permitted the Commissioner to choose whether to pursue conduct under 
the criminal or civil track, depending on the outcome of their investigation 
and the severity of the conduct.

19. 	 From a corrective justice perspective, when used in a private claim 
for damages through section 36, the provisions found in Part VI are argu-
ably better conceptualized as civil statutory causes of action—like any other 
private cause of action grounded for example in contract or tort—under 
which one private person may seek compensation from another private 
person by demonstrating each of the cause of actions’ essential elements on 
the well-known balance of probability civil standard of proof. This means 
that while a plaintiff must demonstrate, for example, that the defendant 
carried out the actus reus to fix prices, the statutory elements must only be 
demonstrated on a balance of probabilities.19

20. 	 More specifically, the average consumer can seek damages under 
section 36 of the Act at the Federal Court or a provincial superior court for 
a set of causes of action in relation to competition located in Part VI, which 
include: 

•	 conspiracies to fix prices, allocate markets, or control product output 
(section 45); 
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•	 bid rigging (section 47); 

•	 conspiracies related to professional sport (section 48); 

•	 agreements between federal financial institutions (section 49); 

•	 deceptive or misleading practices (section 52); 

•	 drip-pricing (section 52(1.3); 

•	 deceptive notice of winning a prize (section 53); 

•	 double ticketing (section 54); 

•	 multi-level marketing schemes (section 55); and 

•	 pyramid selling (section 55.1).

21. 	 In practice, the class action vehicle is the dominant method by 
which natural persons—i.e. consumers—seek private damages from an 
alleged wrongdoer under the Act.20 Price-fixing claims brought under the 
section 45 conspiracy statutory cause of action, typically pleading a concur-
rent common law conspiracy cause of action (i.e., a tort), are well-suited for 
the class action mechanism.21 Section 52 false or misleading representation 
claims, which is another statutory cause of action in Part VI, often concur-
rently plead breaches of similar false or misleading representation causes 
of action found in provincial consumer protection statutes.22 The “price-
dripping” amendments introduced in 2022 found in section 52 have been 
the subject of recent uptick in filings.23

22. 	 Since a private litigant may commence an action for damages in 
“any court of competent jurisdiction,” private litigants advance claims in 
the Federal Court of Canada or any provincial superior court.24 Claims 
at the Federal Court may only assert causes of action allegedly in breach 
of federal statutes (i.e., no concurrent tort, contract, or provincial statute 
cause of action allegations),25 while the provincial superior courts are courts 
of general jurisdiction that may hear non-federal statute-based causes of 
action. The Class Action Laboratory at the University of Montreal found 
that approximately 8% of all class action filings in Quebec Superior Court 
over a 25 year period asserted a cause of action grounded in the Act, while 
in Ontario, based on a sample size of 970 cases, the number was 15%.26 
Consumers do not advance claims at the Tribunal as it does not have juris-
diction over conduct set out in Part VI.27
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23. 	 In terms of the nature of damages, section 36 allows for traditional 
restitution, which is the value of the loss incurred by the victim. Again, the 
Act reads that a private party who has “suffered loss or damage as a result 
of…” may seek damages “equal to the loss or damage proven to be suffered 
by him.”28 The Supreme Court of Canada interprets this language to mean 
that any person who has suffered a loss or damage from conduct contrary to 
Part VI of the Act has standing to bring an action under section 36 regardless 
of whether they suffered this loss directly, as a direct purchaser, or indirectly, 
as an indirect purchaser.29 In 2019, the Supreme Court of Canada clarified 
that an umbrella purchaser30 can also assert damages under Part VI.31 

24. 	 While less frequently a matter of argument in private litigation, 
section 36 also allows a private litigant to assert damages caused by the 
“failure of any person to comply with an order of the Tribunal or another 
court under this Act” and to recover the costs of any investigation in con-
nection with the matter and of proceedings.32 The Act, including section 36, 
does not allow a private person to seek punitive damages for breach of the 
Act. 

B) Window Dressing—No Private Damages via Section 103.1 
Actions 

25. 	 Prior to Bill C-59’s amendments, section 103.1 of the Act provided 
a statutory right for a private party to seek injunctive relief in an action 
for certain restrictive trade practices in Part VIII, namely refusal to deal 
(section 75), price maintenance (section 76), exclusive dealing, tied selling 
and market restriction (section 77), and abuse of dominance (section 79). 
These actions had to be filed at the Tribunal, and they required leave.33 The 
Tribunal could refuse leave where the issue at the heart of the proposed 
application was the same subject matter of an ongoing inquiry, application 
or settlement led by the Commissioner.34 Where the Tribunal considered 
the substantive leave application, a successful applicant had to demonstrate 
that their entire business was “directly and substantially” affected due to 
conduct found in one of the five causes of action in Part VIII: refusal to deal, 
exclusive dealing, tied selling, market restriction or abuse of dominance.35 
While for the price maintenance cause of action, the standard for leave was 
only proving the entire business was “directly affected” without the “sub-
stantially” requirement. 36 Courts have clarified that the burden of proof at 
this leave stage, like a class action certification or authorization hearing, is a 
lower standard than proof on a balance of probabilities.37 Under the previ-
ous version of the Act, the applicant’s onus at the leave stage was to present 
sufficient and credible evidence to satisfy the court on a standard lower than 
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a balance of probabilities that the “directly and substantially” or simply 
“directly” thresholds, per sections 103.1(7) or 103.1(7.1), were met.

26. 	 The statutory language omitting the word “business” in the test for 
leave related to the price maintenance cause of action suggests that busi-
nesses and consumers (i.e., legal and natural persons) were able to seek 
leave from the Tribunal for that cause of action, whereas it appears only 
businesses (i.e., legal persons only) were able to seek leave for the other three 
causes of action.38 

27. 	 Previously, and going-forward after the Bill C-59 amendments, the 
Tribunal may award costs against unsuccessful private party applicants 
brought under section 103.1 of the Act.39 Costs awards follow the Federal 
Court Rules, SOR/98-106, and they may be high.

28. 	 As noted above, before Bill C-59 amendments to the Act, private liti-
gants were not able to seek monetary relief for breach of the restrictive trade 
practice offences. Injunctive relief, or a request that the Tribunal administer 
a fine, were the only remedies.40 It was also possible for the Tribunal to order 
a person to complete specific steps to restore competition.41 

29. 	 Given the scope of section 103.1 prior to the amendments, for 
natural persons with relatively small individual losses for wrongful conduct 
under any of the restrictive trade practices as defined in the Act, there was 
no ability to obtain financial compensation. Natural persons simply had 
no legal avenue—not at the Tribunal, or Federal or provincial courts—to 
claim monetary compensation for civil anti-competitive conduct like abuse 
of dominance, tied selling, and others. While consumers had a theoretical 
ability to bring a claim for deterrent relief in the case of price maintenance, 
they faced a practical brick wall because the value of their individual claim, 
and the cost-risk associated with pressing their rights, made an individual 
action economically irrational. Only a class action made sense, and the Tri-
bunal had exclusive jurisdiction to hear these causes of action, but there was 
no class action procedure available at the Tribunal.

30. 	 Even for businesses acting in an individual capacity, the test for leave 
was tough sledding. In theory, the standard of proof for the leave test of 
103.1 was low with courts acknowledging that “the threshold for obtaining 
leave is not a difficult one to meet.”42 In practice, the Tribunal granted very 
few applications. In the 20 years since private access to the Tribunal has 
been available, only 28 applications for leave have been made under sec-
tions 75, 76 and 77 and none under section 79, of which eight were granted 
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leave (29% success rate).43 Of the eight applications granted leave, all of them 
either settled before the hearing or were dismissed.44

31. 	 The House of Commons Committee that studied the 2002 version 
of section 103.1 of the Act summed up the lack of access to justice concerns 
nicely where they observed that:

The Committee believes that, with only injunctive relief as the carrot, private 
parties in most cases may only be exchanging the costs associated with the 
alleged anti-competitive conduct for litigation costs (hopefully less than $1 
million per case on average with reforms in the tribunal processes). Indeed, 
if this scenario does in fact unfold over the next few years, it will very quickly 
become common knowledge across the business sector and Canada will be 
no further ahead. Rights with no value attached to them are but window 
dressing—something that, as many observers have described, has adorned 
Canada’s antitrust Acts for too long.45

[Underline added.]

32. 	 The Bill C-59 amendments, adopted as law in June 2024, changed 
the trajectory of access to justice for private litigants. A closer look at these 
amendments follows in the next section.

III—In Pursuit of Equilibrium—Bill C-59

33. 	 In broad strokes, Bill C-59 amended the Act by: 

1)	 adding “disgorgement” as a monetary remedy available to private 
litigants for restrictive trade practice causes of action in Part VIII that 
proceed at the Tribunal;

2)	 extending private access to the Tribunal for additional deceptive mar-
keting practices, and “arrangements-that-lessen-competition” claims in 
Parts VII.1 and VIII;

3)	 broadening existing causes of action to include “right to repair” and 
“greenwashing”;

4)	 indicating a class action mechanism exists but without defining its 
procedure; and

5)	 lowering the burden for persons to obtain leave to proceed at the 
Tribunal.
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A) Disgorgement—Class Monetary Remedy for Restrictive 
Trade Practices found in Part VIII

34. 	 Bill C-59 introduces “disgorgement” as a monetary remedy that the 
Tribunal may order to a class for seven types of anti-competitive conduct 
found in sections 75 (refusal to deal), 76 (price maintenance), 77 (exclu-
sive dealing, tied selling and market restriction), 79 (abuse of dominance), 
and 90.1 (agreements or arrangements that prevent or lessen competition 
substantially).46

35. 	 Disgorgement means an order against wrongdoers in an amount 
“not more than the value of the benefit derived” from the prohibited 
conduct distributed to the party who brought the application and “any 
other person affected by the conduct.”47 The Supreme Court of Canada 
describes disgorgement as a gain-based remedy, which is available without 
proof of deprivation to the plaintiff, so long as the plaintiff satisfies all the 
constituent elements of a cause of action.48 Thus, the Tribunal may award 
the disgorgement remedy for the causes of action found in sections 75, 76, 
77, 79 and 90.1. This new disgorgement remedy is not available under the 
proposed amendments for violations of deceptive marketing provisions in 
section 74.1.49 Based on the above, it appears a plaintiff may now seek leave 
at the Tribunal to prosecute seven causes of action with disgorgement as the 
monetary compensation remedy. Before Bill C-59, no monetary remedy 
was available.50 

36. 	 From a corrective justice perspective, the disgorgement remedy 
means that monetary compensation awarded to plaintiffs need not nec-
essarily match the losses caused by the wrongdoing. Rather than the 
wrongdoer having to restore the value of the loss they caused to the victim, 
disgorgement focuses on the benefit gained by the defendant because of the 
unlawful conduct. This is in contrast, for example, to the unjust enrichment 
doctrine which requires a correspondence between the defendant’s gain 
and the deprivation to the plaintiffs.51 Indeed, with disgorgement, there may 
not be causation of damages at all, which is a necessary element for anti-
competitive conduct in Part VI where section 36 restitutionary damages 
apply. While disgorgement may not align with corrective justice principles, 
its availability as a remedy offers some advantages in a class action claim. 

37. 	 First, with the objective of disgorgement being deterrence, it aligns 
with one of the three objectives of the class action procedure established 
by the Supreme Court of Canada in Dutton. While restitution’s objec-
tive is to repair the plaintiffs’ losses and thus aligns with corrective justice 
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underpinnings of private law, the objective of disgorgement is deterrence.52 
Disgorgement deters potential wrongdoers by sending a message that 
should their unlawful behaviour result in ill-gotten gains, the Tribunal may 
order those away. In copyright law, the rationale for disgorgement is to deter 
potential infringers from appropriating the benefits for themselves which in 
turn discourages development and disclosure of new inventions.53 Applying 
this to competition law, risk of disgorgement can deter potential wrongdo-
ers from appropriating profits of anti-competitive behaviour which in turn 
discourages innovation and competition.

38. 	 Second, the disgorgement remedy may simplify common evi-
dentiary hurdles class action plaintiffs face in competition law due to the 
challenging nature of proving individual losses downstream from the anti-
competitive conduct. As an example, consider the section 45 conspiracy 
(price-fixing) cause of action, where plaintiffs have historically encountered 
evidentiary hurdles showing that an overcharge from upstream anti-com-
petitive conduct has passed through the chain of commerce to the indirect 
purchasers.54 Under disgorgement, so long as the plaintiffs can prove the 
elements of these seven newly-identified statutory causes of action, the 
monetary remedy need not correspond to causation of loss, but rather will 
be evaluated in relation to the notion of the maximum benefit derived by the 
wrongdoer. While the loss to class members may very well form an aspect 
of the benefit derived by a wrongdoer, the lens of inquiry throughout a case 
may be much different. 

B) New Private Right of Access—Monetary Compensation for 
More Types of Anti-competitive Conduct 

39. 	 Due to the Act’s new amendments, private applicants may now seek 
leave to pursue a claim at the Tribunal for two new categories of wrong-
ful conduct: 1) deceptive marketing practices found in section 74.0155; and 
2) agreements or arrangements that prevent or lessen competition sub-
stantially as described in section 90.1.56 Private parties can seek monetary 
compensation from the Tribunal in the form of restitution for generally 
misleading or deceptive representation contrary to section 74.01(1)(a), 
while disgorgement is available for agreements that prevent or lessen com-
petition substantially contrary to section 90.1, as discussed above.

40. 	 Prior to the amendments, it was already possible for the Tribunal to 
order restitution to a class for conduct contrary to the general prohibition 
against false and misleading representations found in section 74.01(1)(a) of 
the Act.57 The language setting out the availability of restitution found in 
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section 74.1(1)(d) is collective in nature, providing that the court may order 
a person to pay an amount “not exceeding the total of the amounts paid to 
[them] for the products in respect of which the conduct was engaged in, to 
be distributed among the persons to whom the products were sold…”. Such 
a remedy has been issued before, reportedly 12 times for cases before the 
Tribunal between 2005 and 2019.58 In 2016, Bell Mobility Inc. agreed to pay 
an estimated amount of $11.82 million dollars in rebates to its current and 
former affected customers who were charged for text messaging services the 
Commissioner concluded were misleading or deceptive, up to a maximum 
varying between $30 and $60 per consumer, depending on the type of 
service they were charged.59 What has changed with the amendments is that 
now private parties can pursue claims found in Part VII.1 at the Tribunal, 
while before only the Commissioner could pursue such claims.

41. 	 Most of the deceptive marketing practices listed in the newly acces-
sible section 74.01 in Part VII.1 are distinct from the types of deceptive 
marketing practices described in Part VI, for which the consumer may 
already claim section 36 damages under the Act. The deceptive market-
ing practices under Part VI is a narrow set of misrepresentations made 
“knowingly” or “recklessly” relative to the more fulsome list of deceptive 
marketing practices set out in Part VII.1, which incorporate the lower stan-
dard that a representation need only be false or misleading in a material 
respect “by any means whatever”. There are three parallel types of deceptive 
marketing practices in both Parts VI and VII.1: general prohibition against 
false or misleading representations (at s. 52 and s. 74.01(1)(a)); drip pricing 
(at s. 52(1.3) and s. 74.01(1.1)); and false and misleading representations in 
electronic messages and web addresses (at s. 52.01 and 74.011)). Other than 
those three, all of the deceptive marketing practices found in Part VII.1 are 
distinct types of conduct not set out in Part VI, which include: performance 
claims not based on adequate tests (s. 74.01(1)(b)); warranties and guaran-
tees (s. 74.01(1)(c)); ordinary selling price (s. 74.01(2) and (3)); use of tests 
and testimonials (s. 74.02); bait and switch (s. 74.04); and promotional con-
tests (74.06).

42. 	 Thus, at first glance, these amendments appear to breathe life into 
new substantive rights insofar as a private person may now access justice at 
the Tribunal for expanded causes of action. However, this is not the case as 
most of the conduct listed under Part VII.1 only allow for deterrent rem-
edies, not monetary compensatory remedies. Notably, while section 74.1(1) 
of the Act provides a range of remedies, the remedy of restitution of 74.1(1)
(d) is explicitly limited to conduct contrary to 74.01(1)(a) of the Act, the 
general prohibition against representations that are false and misleading in 
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a material aspect. As such, the Act provides that “in the case of conduct that 
is reviewable under 74.01(1)(a)”, the Tribunal may order restitution (…)”.60 
This explicit reference to conduct contrary to 74.01(1)(a), and not conduct 
found elsewhere, suggests that restitution may not be available for other 
marketing practices that are more accurately captured by the more specific 
conduct listed in the sections that follow 74.01(1)(a), including warran-
ties and guarantees (s. 74.01(1)(c)), for example. The Competition Bureau 
appears to share this conclusion, where in 2023 the Bureau encouraged 
amending the Act to extend the restitution remedy to all deceptive market-
ing practices:

(…) [I]n respect of restitution, paragraph 74.1(1)(d) of the Act limits its 
application to conduct that is reviewable under paragraph 74.01(1)(a), or 
the making of misleading representations to the public. Restitution should 
be made available to all other deceptive marketing practices (which would 
include, for instance, the provision that prohibits making unsubstantiated 
performance claims about a product). Such a change would enrich the 
courts’ ability to promote compliance with the deceptive marketing practi-
ces provisions of the Act.61 

43. 	 In addition, insofar as section 74.01(1)(a) of the Act sets out the 
general prohibition against false and misleading representations and the 
following sections of the Act enumerate specific examples of misleading 
or deceptive marketing practices, it seems logical to infer that the subse-
quent examples of misleading practices, by their inherent nature as specific 
examples, constitute conduct that may also qualify as misleading under the 
general prohibition—as per the language of subsection 74.01(1)(a) of the 
Act. This point may apply to all subsequent causes of action, except for sub-
section 74.01(1)(b) as a performance claim can be accurate but nevertheless 
be unlawful if the statement regarding performance is not substantiated 
by adequate and proper testing. Except for performance claims set out in 
74.01(1)(b), where any of the other specific qualify as inherently mislead-
ing conduct, then why would restitution not be available for those more 
specific misleading practices? Since there is a principle of statutory interpre-
tation that the legislature does not intend to produce absurd consequences, 
including logical contradictions62—the limited application of restitution to 
the general prohibition when specific sub-sections are excluded is opportu-
nity for clarification.

44. 	 From a corrective justice perspective, this amendment is a disap-
pointing micro-advancement. For all intents and purposes, it adds a new 
forum—the Tribunal—where consumers may seek redress for a cause of 
action that they could already access justice through other existing forums, 
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while declining to allow compensatory remedies at the Tribunal for the full 
suite of false and misleading representations, some but not all of which con-
sumers may already pursue at the Federal Court and provincial superior 
courts under section 36.

45. 	 Section 90.1 of the Act addresses anti-competitive agreements and 
arrangements. According to the Competition Bureau, typically this pro-
vision governs agreements between competitors that are not conspiracies 
within the meaning of section 45 or mergers within the meaning of section 
92, such as agreements between federal financial institutions and “bid-
rigging.”63 As an example, for the bank customer who may be harmed by 
an agreement between two banks to exchange pricing information on their 
banking products or to require that the sale of a financial product, like a line 
of credit or an insurance product, be made through a common sales agent64, 
such a customer now has a private right of action to seek leave at the Tribu-
nal and seek monetary compensation via the disgorgement remedy.

46. 	 From a class action litigant perspective, the newly available private 
access to section 90.1 appears to open up a broader range of unlawful 
conduct to which consumers may seek monetary compensation at the Tri-
bunal. Since this amendment will allow for claims related to agreements or 
arrangements not covered by section 45, it might allow for the “buy-side” or 
purchaser agreements currently excluded from section 45,65 or other claims 
that initially sound in conspiracy but are not properly covered by section 
45. Since section 90.1 opens up claims sounding in conspiracy, or generally 
similar in some respects, it is an open question whether consumers may 
attempt to press the limits of this section 90.1 cause of action to side-step 
the onerous evidentiary burden that is often required in proving causa-
tion of loss in a damages case under section 36, by preferring to prosecute 
a disgorgement-based claim at the Tribunal. In any event, there is now an 
additional cause of action that private litigants may access at the Tribunal. 

C) New Causes of Action: Right to Repair and Greenwashing

47. 	 Bill C-59’s changes broadened two existing causes of action: 1) a 
“right to repair”, which supplements the current refusal to deal provision 
of section 75; and 2) a “greenwashing” cause of action under the decep-
tive marketing provisions in section 74. While the addition of the “right 
to repair” may provide new terrain for competition law class actions, it is 
unlikely that the “greenwashing” cause of action will amount to anything 
more than window dressing.
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48. 	 A “right to repair” can be understood as the right for owners of a 
product to choose where to bring their product for repair and maintenance 
services. As everyday products become more software-based, including 
programmable fridges, smart phones, and cars with computers in their 
dashboards, when a problem arises, digital locks embedded in product soft-
ware may force an owner to bring their product back to the manufacturer 
who sold it to them in the first place.66

49. 	 The amendments to section 75 prohibit a manufacturer from refus-
ing to provide a means of repair to products in an anti-competitive manner. 
The proposed language will deem it anti-competitive conduct for a manu-
facturer or supplier to refuse to provide a person with a “means of diagnosis 
or repair” in circumstances where the means of diagnosis can be readily sup-
plied.67 Without a right to repair, private users may be forced to pay higher 
repair costs or they may choose to replace products that could otherwise 
reasonably be repaired but for a manufacturer’s anti-competitive conduct. 
Where independent repair shops can readily provide the repair or mainte-
nance for a product, it is anti-competitive for a manufacturer to prohibit 
that. The end consumer who may suffer a loss—either equal to the inflated 
price to repair the product due to this refusal to supply or perhaps equal to 
the price of a new product that was unnecessarily acquired due to the refusal 
to supply—may pursue the disgorgement remedy at the Tribunal. While 
disgorgement may not be the best remedy from a corrective justice lens, 
this new cause of action will likely promote competition law class actions 
as it adds a method for consumers or small businesses to obtain a monetary 
remedy.

50. 	 The amendments at new subsection 74.01(1)(b.1)—the so-called 
“greenwashing” provision—prohibits companies from making mislead-
ing representations about a product or service’s “benefits for protecting 
the environment or mitigating the environmental and ecological effects of 
climate change” where such a representation is not based on an adequate 
or proper test. The language of this new provision was originally limited 
to misrepresentations related to a product or a service, thereby excluding 
deceptive marketing representations related to a company’s misleading 
statements about their commitments to meet certain climate or environ-
mental goals. But critics argued that the new provision did not go far enough 
to adequately address so-called “greenwashing” conduct.

51. 	 As a result, new subsection 74.01(1)(b.2) was amended in Commit-
tee to also prohibit companies from making misleading representations “to 
the public with respect to the benefits of a business or business activity for 
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protecting or restoring the environment or mitigating the environmental 
and ecological causes or effects of climate change” where such a representa-
tion is not based on an adequate or proper test. Therefore, extending the 
new provision to include misrepresentations about a business or a business 
activity. This prohibition would, for example, capture misleading repre-
sentations by a company that publicly asserts they will be “net-zero” by a 
certain date or that they will be “carbon neutral” when in fact they have no 
practical plan in place to achieve those environmental commitments.68

52. 	 While it is positive that the greenwashing cause of action was 
extended to include misrepresentations about a product or service, a busi-
ness or a business activity, the failure of Bill C-59 is that these new causes 
of action do not incorporate monetary remedies for “greenwashing” at all. 
As discussed above, the restitution remedy for deceptive marketing prac-
tices does not appear to be available for the new greenwashing cause of 
action—as restitution damages are only available for the cause of action set 
out in subsection 74.01(1)(a). Consequently, victims of greenwashing may 
be limited to claiming injunctive relief at the Tribunal, which may attract 
new claims led by non-governmental organizations but provide little to no 
incentive to “private attorneys general” to assume the risk of advancing this 
kind of litigation. 

D) Class Actions Available—Class Procedure Not Clear

53.	 The existence of a class action mechanism under Bill C-59 is not self-
evident. The disgorgement remedy that private litigants may now access 
for conduct in Part VIII is available to “the applicant and any other person 
affected by the conduct”69 While the already existing restitution remedy that 
private litigants may now access for deceptive marketing practices allows 
monies “to be distributed among the persons to whom the products were 
sold…”. Readers may reasonably infer that this language now permits class 
action practice at the Tribunal led by private parties for conduct contrary 
74.01(1)(a), 75, 76, 77, 79 or 90.1. Yet, Bill C-59 provided no procedural 
rules or criteria regarding how or under what conditions private represen-
tative actions will proceed before the Tribunal.

54. 	 While it is perplexing that Parliament did not see fit to state more 
expressly the procedural rules applicable to class procedures, this does not 
mean the bench and bar are left with no guidance. The authors believe that 
the likely eventuality is that the Federal Court Rules—with their clear class 
action procedural guidance and developed body of jurisprudence—will 
apply at the Tribunal given the Federal Court Rules may fill any procedural 
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vacuum at the Tribunal. More specifically, section 34(1) of the Competition 
Tribunal Rules, which reads “[i]f, in the course of proceedings, a question 
arises as to the practice or procedure to be followed in cases not provided for 
by these Rules, the practice and procedure set out in the Federal Court Rules 
may be followed”, will likely be interpreted to adopt the Federal Court Rules 
class action procedural mechanism into class action practice at the Tribunal. 
Interestingly, it is not novel for Parliament to consider a class action proce-
dure by formal amendment to the Act as this practical solution has roots 
back to the mid-1970s.70 

E) Burden to Obtain Leave Lowered: “Part” of a Business & 
Public Interest Criteria

55. 	 Bill C-59 lowers the threshold for leave from the Tribunal for claims 
grounded in the causes of action found in sections 74.01, 75, 77, 79 and 
90.1. Under the new amendments, the Tribunal may grant leave where it is 
satisfied that only a part of a company’s business is affected by the anti-com-
petitive conduct or it is in the public interest to do so. Likely because natural 
persons could already bring a claim grounded in price maintenance (section 
76), applications for leave under that cause of action do not import the new 
‘public interest’ consideration. For misleading or deceptive practices, leave 
may be granted if the Tribunal is satisfied that it is in the public interest to 
do so.71 

56. 	 Before Bill C-59, only businesses could seek leave for causes of action 
found in sections 75, 77 or 79 (i.e., refusal to deal, exclusive dealing, tied 
selling market restriction, and abuse of dominance). Before the amendments 
to the Act, applicants had to show that their whole business was substantially 
and directed affected by the conduct at issue.72 With the amendments, the 
new test lowers this threshold by allowing the Tribunal to grant leave for 
applicants who can show that only part of their business has been impacted 
by anti-competitive conduct. More important to consumers, by adding an 
alternative public interest criteria for leave, this appears to indicate that, 
through a representative plaintiff who brings a claim in the “public interest”, 
the Tribunal may grant leave to bring an application that seeks monetary 
compensation on behalf of a class resulting from unlawful anti-competitive 
conduct. But what does it mean for the Tribunal to be persuaded that it is in 
the “public interest” to hear a claim?

57. 	 Acknowledging that claims commenced through section 103.1 will 
be pursued against private corporations, and not litigating the legality of 
government action, the legal test for public interest standing discussed by 
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the Supreme Court of Canada in British Columbia (Attorney General) v. 
Council of Canadians with Disabilities may provide insight into how the 
Tribunal will interpret the public interest test in the private law context 
of competition class action claims.73 In BC v CDD, the Supreme Court 
of Canada held that a case is deemed to be in the “public interest” where 
its adjudication would transcend the interest held by the claimant them-
selves in that it also may provide access to justice for disadvantaged persons 
whose legal rights are affected.74 The core principle that a claim will be in the 
“public interest” where its potential outcome will be of a collective benefit 
reaching beyond the private interest of the specific claimant whose name is 
attached to the claim is one that marries well to the purposes of competition 
class actions, which are filed for a class of persons across Canada suffer-
ing the same anti-competitive loss. The exact parameters of the new public 
interest test will take shape in the fullness of time.

58. 	 With disgorgement and restitution as financial remedies avail-
able to private litigants for previously inaccessible causes of action, a class 
action procedure of some kind, a leave test that appears to be lower, the 
amendments in Bill C-59 take a step forward insofar as they provide private 
litigants, in particular consumers, a pathway to recover harms and losses 
where there is anti-competitive conduct set out in certain sections of Parts 
VII.1 and VIII of the Act. This new path to access to justice will occur at the 
Tribunal since there remains no compensatory legal remedy available for 
these causes of action in federal or provincial court. Notwithstanding this 
movement in pursuit of equilibrium, these amendments fall short of the 
mark, as will be discussed in the next section. 

IV—Disequilibrium Persists—Bill C-59 Falls Short

59 	 From a corrective justice perspective, the reforms introduced by Bill 
C-59 represent a moderate advancement forward. Critically, there will be 
a class action mechanism, of some kind, albeit the details of what that will 
look like are unclear. Come what may procedurally, that consumers may 
seek monetary compensation for a sub-optimal gain-based remedy is a step 
toward equilibrium. That said, a better approach, one consistent with cor-
rective justice principles, would be to also allow conduct contrary to Parts 
VII.1 and VIII to be pursued through a section 36 private damages action. 
Such an amendment would better optimize access to justice from a pro-
cedural and substantive perspective and would also serve the principles of 
behaviour modification and judicial economy.
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A) Class Actions in the Competition Tribunal—Movement 
Forward, Come What May

60. 	 Business lobby critics observed that Bill C-59 did not propose to add 
to the Act any of the safeguards normally included in Canadian class action 
statutes.75 Lacking proper safeguards, they argue, section 103.1 “could be a 
cash cow for plaintiff lawyers, while using up the Competition Tribunal’s 
staff time and resources, burdening businesses with abusive litigation and 
potentially resulting in consumers not receiving financial compensation to 
which they are entitled.”76 Not only is this criticism gratuitous and fantastical, 
it is inconsistent with literature that there was not a flood of unmeritorious 
claims at the Tribunal since the private action was first introduced.77 For 
the business lobby, the appropriate safeguards would be that: 1) the eviden-
tiary threshold for an applicant would be to provide “cogent evidence to 
demonstrate each of the elements required to make an [certification] order”; 
and 2) the preferability element of the certification test ought to include a 
superiority and predominance threshold consistent with Ontario’s 2020 
amendment to its Class Proceeding Act, 1992 at s 5(1.1).78

61. 	 A class action procedural leave test, as proposed by the business 
lobby, would make the standard for a class claim at the Tribunal the highest 
threshold of any judicial body anywhere in the country. The factual thresh-
old of “cogent evidence to demonstrate each of the elements…” takes a 
merits-based lens and is higher than the existing “some basis in fact” thresh-
old applicable in common law provinces and territories, which is a low 
purely procedural threshold best understood as being in contrast to no basis 
in fact.79 Further, the superiority/predominance language imported from 
Ontario’s statute is the strictest standard on the preferability criterion in the 
country.80 With the exception of Prince Edward Island, no other common 
law jurisdiction in Canada, including cases filed in the Federal Court under 
the Federal Court Rules, has a certification test as strict as Ontario—while 
the Supreme Court of Canada has described Quebec’s authorization test 
set out in article 575 of Quebec’s Code of Civil Procedure (“C.C.P.”) as the 
lowest in the country.81 Practically speaking, where Bill C-59 seeks to expand 
access to justice for competition class actions, it would be contrary to the 
objectives of the Act to impose the strictest test in the country, given that a 
very high majority of all other Canadian class action statutes have a lower 
certification threshold. Might it be that the business lobby prefers the test be 
so strict that consumer class actions do not proceed at all?

62. 	 Further, it is inaccurate to suggest that the Act must incorporate 
provisions consistent with the various class proceeding statutes to have 
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reasonable safeguards for class action practice. As discussed above, in the 
absence of any procedural rules in the Act or in the Competition Tribu-
nal Rules, the procedures governing class actions as set out by the Federal 
Court Rules likely apply to class proceedings at the Tribunal. In the event 
there remains a void, the common law regulates class actions in the absence 
of specific procedural statutes.82 The Tribunal adopting safeguards based 
on common law principles would not be the first administrative tribunal 
taking such an approach, as at least the BC Human Rights Tribunal has 
accommodated the class complaint procedure on common law principles 
for over 20 years.83

63. 	 Notwithstanding the Federal Court Rules and common law provide 
safeguards, detailed class procedural rules are preferred over dealing with 
class actions based only on common law principles. From a corrective 
justice perspective, the authorization (certification) test in art. 575 of Que-
bec’s C.C.P. is optimal to promote access to justice. Certainly, the C.C.P. has 
numerous reasonable safeguards, set out in articles 574-601, that ought to 
satisfy any objective observer. From a nation-wide federalist perspective, 
perhaps there is already a middle ground as section 34(1) of the Competition 
Tribunal Rules incorporate the Federal Court Rules on class actions, which, 
for all intents and purposes, are equal to the non-Ontario/PEI common law 
jurisdictions’ tests as they include the “some basis in fact” evidentiary stan-
dard and do not include the superiority/predominance threshold. Using 
the Federal Court Rules is a national compromise, as it burdens Quebec-
residents with a higher standard than what they would face at the Quebec 
Superior Court but lowers the test for Ontario and PEI residents relative to 
what they would otherwise face in their provincial courts while providing 
consistency on the certification standard to residents in the rest of Canada. 
In addition, as the Tribunal already uses the Federal Court Rules to guide its 
decisions on costs, using those rules for guidance on class action procedure 
seems like an intuitive solution.84

64. 	 Come what may on the procedural rules of class action practice, the 
debate appears to center around how strict or permissive a certification test 
may be, not on the need for a class action mechanism. The inclusion of any 
class procedure is movement toward equilibrium. 

B) Extend Section 36 Damages to Parts VII.1 & VIII Causes of 
Action

65. 	 The disgorgement gain-based monetary remedy available to class 
members for the new causes of action does not accord with corrective justice 
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principles. The balance corrective justice teaches is that a victim receives 
what they lost, not more, and not less. The micro-advancement of allowing 
class restitution for misleading practices under subsection 74.01(1)(a), but 
not elsewhere, fails to provide monetary redress where wrongdoers cause 
losses for the broader suite of misleading and deceptive practices enumer-
ated in Part VII.1.

66. 	 Disgorgement is not an independent cause of action, but rather an 
alternative remedy for certain forms of wrongful conduct.85 The Supreme 
Court of Canada noted in Atlantic Lottery—a case that discusses negligence, 
waiver of tort, breach of contract, and unjust enrichment—disgorge-
ment is not available as a general proposition in negligence without proof 
of damages, and the key to the gains-based disgorgement remedy lies in 
“aligning the remedy with the injustice it corrects.”86 It is not clear, based 
on the newly available causes of action set out in Part VIII of the Act, why 
Bill C-59 seeks to quantify a monetary remedy only in relation to the defen-
dant’s gain while leaving out the traditional causation of damages corrective 
justice compensatory framework. Perhaps this stems from the public nature 
origins of the Act, which like other public law statutes—such as the Crimi-
nal Code—incorporates a deterrence objective. Or perhaps more practically 
this stems from the logistical challenges in identifying and quantifying 
downstream harms from anti-competitive behaviour while the harm to the 
market more generally is clear. It is odd that Parliament would deny private 
parties an ability to recover their own losses, limiting them to a remedy 
that is typically reserved for public deterrence. What about their individual 
losses, then? From an access to justice perspective, the preferred course is 
that both remedies would be available.

67. 	 The solution to this conceptual difficulty is to bring future amend-
ments to section 36(1)(a) to read: “conduct that is contrary to any provision 
of Parts VI, VII.1 or VIII, …”. In other words, allow private parties access 
to pursue the losses they’ve suffered due to conduct under Parts VII.1 or 
VIII via the section 36 procedure in any court of competent jurisdiction. 
This would extend the restitutionary damages remedy to the newly acces-
sible causes of action. This does away with the conceptual difficulty that 
may arise with amendments only permitting what is an alternative, gain-
based remedy in disgorgement, where the remedy may result in monetary 
compensation that is higher or lower than the losses of the class members. 
Such an amendment would provide a greater range of monetary remedies 
available to potential plaintiffs, through a section 36 action in any court of 
competent jurisdiction, that will assist in matching the remedy to the harm 
wrongdoers cause.
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68. 	 A further benefit of extending section 36 damages would be greater 
availability of plaintiff counsel. The practical and geographic reality is that 
the Tribunal generally sits in Ottawa, albeit there are exceptions.87 The plain-
tiffs bar, those that are experienced in class actions, are generally spread 
out around the country, and there is very little class litigation that is filed 
and advanced in Ottawa, and increasingly less in Ontario generally since 
Ontario’s 2020 amendments. Simply put, if plaintiff counsel must travel to 
Ottawa for hearings over extended periods of time, the number of plaintiff-
side lawyers that are willing and able to prosecute these new causes of action 
will decrease. But extending section 36 damages to the new causes of action 
would solve this problem because it would open the Federal Court as well 
as provincial and territorial superior courts, which of course are located in 
all major cities in each province, as forums of selection.

69. 	 That the Tribunal has only five permanent judicial members is a 
practical concern, as an influx in cases may lead to serious delay. But the 
shortage of judicial resources, be it members at the Tribunal or at provin-
cial and federal court, is not a reason to refuse to administer and deliver 
access to justice. Such judicial shortage considerations are important, but 
they are distinct from the principle of judicial economy, which seeks to 
aggregate claims where possible to avoid duplicative fact-finding and legal 
analysis. In the context of competition law class actions, there is a judicial 
economy concern given factually overlapping claims may be brought at 
both the Tribunal and at provincial and territorial superior courts, includ-
ing possibly by competing plaintiff counsel.88 Frequently plaintiff counsel 
plead multiple causes of action, in addition to Competition Act claims, that 
are often grounded in tort, or provincial or territorial consumer protection 
act statutory claims. It is not inconceivable that newly available causes of 
action—like the broader list of deceptive marketing practices, refusal to 
deal, price maintenance, or abuse of dominance—necessarily filed at the 
Tribunal may also see filings in provincial and territorial superior courts 
with similar or related factual conduct over a similar period of time but 
with legal liability grounded in causes of action other that those in Parts 
VII.1 and VIII of the Act. This is a judicial economy concern. And while it 
is beyond the scope of this paper to address filings in multiple or the same 
jurisdictions by competing firms that lead to carriage or inter-provincial 
stay applications, it may be unfair to defendants and the courts/tribunal 
when they are asked to address highly similar fact patterns filed by poten-
tially different plaintiff counsel that allege different yet similar causes of 
action.
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70. 	 Critics may argue that extending section 36 damages to conduct 
found in Parts VII.1 and VIII runs contrary to the rationale for the Tribunal 
in the first place, which, being a specialized body composed of decision-
makers with experience and knowledge necessary to hear competition cases, 
is particularly well-suited to hear competition law cases. That may well be 
true, but conduct grounded in conspiracy and false & misleading causes of 
action in Part VI of the Act have proceeded in superior courts for decades. 
Justices at provincial superior courts remain competent to hear claims 
under the Act, and frankly more options and flexibility in choice of forum 
enhances access to justice, behaviour modification and judicial economy. At 
minimum, adding the damages remedy as an option among the Tribunal’s 
suite of remedies should be addressed without delay.

71. 	 The purpose of the Act is to maintain and encourage competition 
in Canada in order to, among other things, provide consumers with com-
petitive prices and product choices.89 Not only does the class action process 
permit greater access to justice and promote judicial economy, but it is also 
a behavioural modification tool that maintains and encourages competition 
in Canada. Economic opinion dating back to the 1970s argues that class 
action compensatory remedies serve the interests of deterrence.90 More 
contemporary writing underlines that providing access to justice for com-
petition class action claims before the Tribunal allows everyday consumers 
the opportunity to hold actors of anti-competitive conduct accountable by 
forcing them to bear the costs of their anti-competitive conduct.91 As scholar 
and lawyer Mathew Good put it: “if class actions force malefactors to pay 
for their wrongdoings, then defendants will either change their ways or be 
bankrupted.”92 In sum, extending the section 36 damages remedy to cover 
conduct under Parts VII.1 and VIII provides another important tool, a tool 
that will be more readily available, the whole serving the behaviour modifi-
cation principle.

Conclusion

72. 	 The amendments to the Act introduced by Bill C-59 represent an 
important and significant step forward. They fall short of equilibrium 
because consumers will absorb unlawfully caused harms and losses while 
the legal architecture in Canada cannot provide them redress. Broaden-
ing the damages remedy to Parts VII.1 and VIII of the Act coupled with a 
reasonable class action procedure finds equilibrium both in matching the 
quantum of damages to the causative element of wrongdoing and in the 
practical reality of the administration of legal services within a country that 
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has a rapidly growing population and the second-largest geographical land 
mass on the planet. 
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