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The efficiencies defence is at a crossroads. There is uncertainty about how
it works. There is uncertainty about whether it will continue to exist after the
next round of legislative amendments. Now is a good time to take stock and
assess whether it is still necessary, and how to make it work in the modern
economy and for all Canadians.

This article argues that there is still value in enabling Canadian companies
to reach scale. The efficiencies defence should not be jettisoned. However, to
make it work in the modern economy, the focus needs to be changed from
static efficiencies to dynamic efficiencies. Equally importantly, to make it fair
to all Canadians, the defence should expressly incorporate Rawlsian fairness.

Ultimately, this article presents a concrete proposal that would achieve both
of those goals.

Le critére d'efficience comme motif de défense se trouve a la croisée des
chemins. Son fonctionnement reste entouré de mystere, et l'on ignore s’il va
survivre a la prochaine ronde de modifications législatives. Le moment est
venu de I'évaluer et de voir s’il reste pertinent, et par quels moyens on pourrait
en faire bénéficier 'économie moderne et I'ensemble des Canadiens.

Selon les auteurs de cet article, il demeure avantageux de donner aux
entreprises canadiennes les moyens de grandir, et I'on devrait se garder de
saborder le critére d’efficience. Toutefois, afin d’adapter ce critére a 'économie
d’aujourd’hui, on aura intérét a délaisser lefficience statique pour privilégier
Pefficience dynamique. Et par souci de justice pour toute la population cana-
dienne, il importera tout autant d’intégrer expressément un modéle d’équité
rawlsienne a ce motif de défense.

Au bout du compte, il s’agit de proposer une solution concréte qui per-
mettrait de réaliser ces deux objectifs.
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Introduction

ection 96 of the Competition Act! known as the “efficiencies

defence”, is an aspect of merger review that is unique to Canada. It

applies after the Competition Tribunal (“Tribunal”) has been con-
vinced that a merger would be anti-competitive, allowing that merger to
proceed anyways as long as there are “gains in efficiency” that “outweigh the
effects of any prevention or lessening of competition”.

In recent years, many have argued for abolishing the efficiencies defence
including former Commissioner of Competition (“Commissioner”) John
Pecman,” some economists,’ and legal practitioners. Others have issued
rebuttals.” The Competition Bureau (“Bureau”) has advocated that the
efficiencies defence be reduced to be just one factor to be considered when
assessing a merger.® Lots of ink has already been spilled on this subject.

This article argues that before any legislative change is made, we first need
to take a step back and figure out what the test actually is under the present
section. There remains uncertainty about whether the test is (1) a national
aggregate test; or (2) an order driven test. The decision in Secure Energy
Services’ is a step towards the order driven approach. This decision was
affirmed by the Federal Court of Appeal, but the text of this article was final-
ized before the deadline for seeking leave to appeal to the Supreme Court of
Canada.® There is also uncertainty about the onus of proof in light of the ref-
erence in Secure to “a balance of probabilities, and with clear and convincing
evidence”. We argue that the test remains a balance of probabilities standard
which equals 50.1%. But either way, the fact that there is uncertainty about
the test leads to the first part of our thesis: the new regime should make it
crystal clear what approach to apply.

The second part of our thesis is based on the legislative purpose of the
efficiencies defence. The Supreme Court of Canada explained the original
purpose of the efficiencies defence was to permit Canadian companies to
exploit the benefits of scale to remain globally competitive. We argue that
the efficiencies defence should not be abolished because, in at least some
industries, scale remains critical to competitiveness. However, the most
important efficiencies in the modern economy are dynamic efficiencies,
which are arguably undervalued in the analysis. If we are serious about
achieving the original purpose of the efficiencies defence, then the analy-
sis should be refocused on those efficiencies, in recognition of the evolving
Canadian economy including the new digital world.
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The third part of our thesis is based on a philosophical perspective. We
argue that the efficiencies defence should be reformed and re-written to
promote justice as fairness. We apply the philosophy of John Rawls who
articulated the principle that social and economic inequalities are to be
arranged so that they are both to the greatest benefit of the least advantaged,
consistent with the just savings principle.

Finally, we present a concrete proposal to reform the efficiencies defence
that satisfies all three parts of our thesis. Our proposed framework clearly
adopts a methodology derived from justice as fairness that recognizes the
importance of dynamic efficiencies without sacrificing the needs of the least
advantaged.

Part I: The Current State of the Law
(a) What Approach Applies?

As explained in more depth below, Secure Energy Services squarely asked
whether the Tribunal should be applying a national aggregate test or an
order driven test, concluding that it was the latter. Below, first, we describe
the difference between those tests. Second, we show that the law is not
entirely settled on that point. Third, we show that, even if the order driven
approach applies, this leaves a significant amount of discretion in the hands
of the Commissioner who is seeking that remedial order.

(i) Anillustration to demonstrate the different methodologies

Suppose that a merger affects 3 markets (A, B and C) and that all of the
efficiencies and anticompetitive effects can be quantified and compared in
similar units. It is also assumed that there are no qualitative anticompetitive
impacts or any distributional or equity issues arising. The anticompetitive
effects in each market are also assumed to be substantial.” The following
chart illustrates a hypothetical trade off in three different markets and then
in total.

Table 1
Market Efficiencies Anticompetitive Effects Difference
A 100 20 80
B 10 50 -40
C 10 40 -30
TOTAL 120 110 10
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In this example, all three markets affected by the merger experience a
substantial lessening of competition (SLC). In these circumstances, the Com-
missioner has several options. One option is to attempt to block the merger
in its entirety. The other option is to seek an order requiring divestitures
only in markets B and C. Yet, under the section 96 tradeoff, considering the
national aggregate effect of 120 units of efficiency gains versus 110 units of
anticompetitive effects would preclude the Tribunal from granting a dives-
titure order under section 92.

However, in this example, markets B and C viewed on a stand-alone basis
have anticompetitive effects that outweigh the efficiencies. In order to put
a human face on these type of trade-offs, imagine that the product in the
above chart is propane. In markets B and C it can be predicted that the price
of propane will rise significantly. People living in markets B and C who heat
their homes with propane and who may be close to or below the poverty line
may have to tell their children to put on sweaters at home during the winter.

In contrast to the national aggregate approach, under an order driven
approach, then, the Tribunal would weigh the anticompetitive effects pre-
vented by the order against the efficiencies not achieved because of the
order. A partial divestiture order in markets B and C would arguably be
granted under section 96 because the “lost” efficiency gains that would not
be attained if the order were granted (10 units in each of B and C) are less
than the total anticompetitive effects resulting from the merger (50 units in
B and 40 units in C).

This hypothetical example illustrates why the methodological test makes
a very real difference in the result.

(i) The national aggregate approach versus an
order driven approach

Some commentators have advocated a ‘total efficiencies’ approach to
the section 96 trade-off which compares the efficiencies likely to be gener-
ated by the proposed transaction against the anti-competitive effects likely
to result from the proposed transaction. Facey and Krane argue that “the
Bureau should not seek (and the Tribunal should not issue) orders that
reduce total merger efficiencies”.'” Those who argue for the total merger
efficiencies approach point to the decision of the Tribunal in The Commis-
sioner of Competition v Superior Propane Inc, (“Superior Propane III”) and
specifically paragraph 140 which states:"!
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By contrast, section 96 of the Act applies to the transaction in its entirety.
There is no requirement that gains in efficiency in one market or area exceed
and offset the effects in that market or area. Rather, the tests of “greater
than” and “offset” in section 96 require a comparison of the aggregate gains
in efficiency with the aggregate of the effects of lessening or prevention of
competition across all markets and areas. Accordingly, the Act clearly con-
templates that some markets or areas may experience gains in efficiency that
exceed the effects therein, while others may not.

As will be discussed below in more detail, in the decision in Secure Energy
Services,'* the Tribunal explicitly stated that Superior Propane III endorsed
an order driven approach.

By way of contrast to the total merger efficiencies approach, the “order-
specific” approach to the section 96 trade-off compares the efficiencies that
would be lost from a hypothetical order made by the Tribunal to the anti-
competitive effects remedied by that order.

Under a total efficiencies approach, there is no requirement that gains in
efficiency in one market or area exceed and offset the effects in that market
or area. Rather, the tests of “greater than” and “offset” in section 96 required
a comparison of the total gains in efficiency with the aggregate total of the
effects of lessening or prevention of competition across all markets and
areas.

The decision of the Supreme Court of Canada in Tervita Corp." has been
cited to support a total efficiencies approach. Yet, it can also be argued that
the decision in Tervita could also allow for an Order driven approach. The
debate unfolds as follows.

Krane, Brown and Robson (2016) challenge the order driven approach
in their article entitled “Marshalling the Efficiencies Defence™* Krane,
Brown and Robson (2016) argue that the underlying force of the Tervita
decision would reject the order driven approach had that issue been before
the Court, (which it was not as the decision was based on a technical issue):

If Justice Rothstein were tasked with interpreting the second clause of sub-
section 96(1) today, we believe he would be unlikely to adopt the Order-
Driven Approach. Given his focus on Parliamentary intent and maximiz-
ing efficiencies as he noted in Tervita, we believe Justice Rothstein would
likely interpret the provision to require that no order should be made if that
order would have the effect of reducing the efficiencies that would likely be
obtained (the “Efficiency-Maximizing Approach”)."®
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Krane, Brown and Robson argue that specifically, the words in the provi-
sion were carefully chosen over many iterations of the efficiencies defence.
Parliament used the same term (“gains in efficiency”) to refer both to the
efficiencies likely to be brought about by the merger and the efficiencies that
would not likely be attained if the Tribunal made an order.'¢

Facey and Krane (2017) have argued that the Tribunal ought not to engage
in an order-driven “slice and dice” approach to craft an order which has the
effect of re-engineering the transaction contemplated by the parties:'”

The second issue relates to the position in the guidelines on whether the
Bureau should count efficiencies that would not likely be attained if the Tri-
bunal were to make an order remedying all or part of the merger. The Bureau
bases this position on its interpretation of the second clause of Section 96(1),
which states that “The Tribunal shall not make an order under Section 92 if
it finds that ... the gains in efficiency would not likely be attained if the order
were made.” The Bureau takes the position that in applying the second clause
of subsection 96(1), it must weigh the efficiencies lost as a result of a Tribunal
order against the anti-competitive effects remedied by the order and thus it
can still make orders that reduce merger efficiencies provided that order also
remedies anti-competitive effects. Not only is such an approach inconsistent
with the plain language of Section 96, it has two major downsides: It creates
uncertainty for merger planning because parties cannot predict how their
merger will be theoretically restructured, and any process that allows for
divestitures or other remedies necessarily means that all merger efficiencies
will not be attained. Instead, the Bureau should not seek (and the Tribunal
should not issue) orders that reduce total merger efficiencies.'®

We argue that the structure of the Competition Act leaves room for an
order driven approach. The following passage from Tervita recognizes the
principle that the Tribunal has the discretion to choose the appropriate
method in view of the particular circumstances of each merger:"

The s. 96 efficiencies defence requires an analysis of whether the efficiency
gains of the merger, which result from the integration of resources, outweigh
the anti-competitive effects, which result from the decrease in or absence of
competition in the relevant geographic and product market. As the Federal
Court of Appeal explained in Superior Propane II, “This is, in substance, a
balancing test that weighs efficiencies on one hand, against anti-competitive

effects on the other”.’ [emphasis added]

The concept of the relevant geographic market can be linked to the struc-
ture of section 92 of the Act:



94 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL. 36, NO. 2

92 (1) Where, on application by the Commissioner, the Tribunal finds that
a merger or proposed merger prevents or lessens, or is likely to prevent or
lessen, competition substantially

(a) in a trade, industry or profession,

(b) among the sources from which a trade, industry or profession obtains
a product,

(c) among the outlets through which a trade, industry or profession disposes
of a product, or

(d) otherwise than as described in paragraphs (a) to (c),[emphasis added]*!

It is submitted that the subsections in section 92 modify the main clause
because of the use of the disjunctive test “or” in the subsections. In other
words, the insertion of the word “or” allows the Tribunal to treat each of
these categories on a separate stand alone basis. Where the Tribunal finds
that a merger or proposed merger prevents or lessens, or is likely to prevent
or lessen, competition substantially (c) among the outlets through which a
trade, industry or profession disposes of a product, the Tribunal may order
a remedy specific to those outlets.

Chief Justice Paul Crampton has described a range of potential approaches
including the “Order-Driven Approach”.*? He notes that the main benefit
of the approach is that it allows the Tribunal more flexibility to consider
remedies and allows the Tribunal to disregard those efficiencies that would
likely occur even if the order were made. The order driven approach, he
concludes, maximizes both competition and efficiency.

In Secure Energy Services, Secure argued that the proper test is that “all
efficiencies likely to be brought about by the merger are cognizable under
section 96”7 In the Secure Energy Services decision, Chief Justice Crampton
disagreed with Secure’s interpretation, holding that the legislature did not
use the word “total”:

For greater certainty, there is nothing in the context of the merger provi-
sions—or, indeed, the Act as a whole—that would support the interpret-
ation that Secure advances. Had Parliament intended subsection 96(1) to
operate in the manner advocated by Secure, it could easily have inserted the
word total, to make it clear that the relevant comparison is between the total
efficiency gains likely to be brought about by a merger and the effects of any
prevention or lessening of competition likely to result from the merger. The
fact that Parliament did not include the word total in the provision suggests
that this is not the test it intended to create.?*
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Chief Justice Crampton also noted that focusing on what happens but for
the order “puts the focus on the true cost of making the order in question—
namely, the loss of the various efficiencies that would not likely be attained
if the order in question were made”.>

Moreover, in Secure Energy Services the Tribunal explicitly stated that
Superior Propane III endorsed an order driven approach, and also cites
several other cases that affirm this approach:

The Tribunal disagrees with Secure’s position regarding the fifth screen.
In brief, the “order driven” interpretation of section 96 that underlies this
screen was explicitly endorsed in both Tervita CT, at paragraph 262 and in
Superior Propane III, at paragraphs 148-149 (aff'd Superior Propane IV
(see also Pe~H, at para 657). This interpretation was also implicitly endorsed
in Tervita FCA, at paragraph 172.% [emphasis added]

In the appeal before the Federal Court, Secure.” Secure has made two
arguments in relation to the order driven approach on appeal.

First, Secure argues that the Tribunal erred by suggesting that the effi-
ciencies defence was designed to balance “enhancing efficiency” with
“maintaining competition”. The existence of the efficiencies defence shows
that the legislature intended to give primacy to the former, and based on
Mohr,®itis inappropriate to consider countervailing policy considerations.”
Indeed, the Supreme Court of Canada said in Tervita that “Section 96 does
give primacy to economic efficiency”.*” The Commissioner responds that
the Tribunal in Tervita endorsed the order driven approach by excluding
efficiencies that “would likely be achieved even if the order ... is made”.*' The
Commissioner argues that the Tribunal has consistently applied the order
driven interpretation and the Tribunal recently reaffirmed the requirement
in Pe#H.** It is too early to tell whether Supreme Court obiter or Tribunal
ratio will prevail.

Second, if the order-driven approach is the appropriate test, Secure argues
that the order-driven approach was incorrectly applied. The Tribunal com-
pared the efficiencies that would be lost due to the order with all adverse
effects.” The Commissioner says that this is the proper interpretation of the
order driven approach.*

If that case gets to the Supreme Court of Canada and that court adopts
Chief Justice Crampton’s view, then the uncertainty will be put to rest
and the order driven approach will prevail. But even in that case, what
that actually means will be contingent on the type of order sought, which
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leaves discretion in the hands of the Commissioner. As will be discussed
below, our proposal would structure that discretion by making it a statutory
requirement to implement justice as fairness within a revised efficiencies
defence.

(c) Screens for Efficiencies

Once we have clarity on the approach that applies, the rest of the analysis
is clearer. First, the merging parties must show that there are efficiencies.
The Tribunal assesses these claimed efficiencies using five screens in three
categories: type, location, and causation.

Type of Efficiency: Two screens deal with the type of efficiency that is
considered. First, screen 1 limits efficiencies to effects on “productive or
dynamic efficiency” or “allocative efficiency”.*® To the extent that courts
have ventured definitions for these terms, those definitions have been
broad.* Economic theory would also suggest that they could be quite broad,
covering not only cost savings but also expanded distribution networks,
better access to credit, improved ability to spend on innovation, conglom-

erate effects, network effects, data aggregation, and so on.

However, in practice, “gains in efficiency” has effectively meant static
efficiencies, and in particular cost savings. As far as we can tell, with the
exception of the Thoma Bravo case discussed below, the only gains in effi-
ciency that have been directly factored into the section 96 analysis have
been cost savings.”” One plausible explanation for this is Tervita, where
the Supreme Court of Canada held that “qualitative effects will be of lesser
importance”.*® Dynamic efficiencies are difficult if not impossible to quan-
tify at the hearing, especially when the anticipated benefits are expected
to occur years or even decades in the future. Knowing that unquantified
dynamic efficiencies will be discounted, lawyers have an incentive to recast
them as short-term cost savings which can be quantified at the hearing.

Second, screen 3 excludes efficiencies “brought about by reason only of
a redistribution of income”,” as expressly required by section 96(3).* The
classic example of a cost saving excluded under this screen is an increase in
bargaining power, allowing the merged company to purchase inputs from
suppliers at a lower price. Those cost savings are purely a redistribution of

income from suppliers to the merged company.

Finally, no screen limits efficiencies to those that would make the com-
pany’s products or services more competitive in the marketplace. That
is strange because section 96(2) says that the Tribunal “shall” consider
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whether efficiencies will result in “a significant increase in the real value of
exports” or “a significant substitution of domestic products for imported
products”.* The Tribunal was confronted with this language in Parrish, and
held that it could give additional weight if there would be an increase in
exports or decrease in imports, but that such evidence was not required.*

We argue that this was an impermissible rejection of clear statutory lan-
guage. The statute says that the Tribunal “shall” consider these factors,
not that it may do so if the parties choose to present such evidence. As we
explain in Part I1, this evidence was the primary purpose behind the original
adoption of the efficiencies defence.

Location of Effects: Screen 4 excludes efficiency gains that “would
be achieved outside Canada and would not flow back to shareholders in
Canada as well as any savings from operations in Canada that would flow
through to foreign shareholders”.*

Causation: Finally, two screens deal with causation. First, screen 2
requires merging parties to show that the effects are “likely” to be caused
by the merger.* We will pick up on the importance of this screen in Part V,
Section (b).

Second, screen 5 requires that the effects would not be attained through
other means even if the order sought by the Commissioner was made.* This
goes back to the discussion in Part I, Section (a), on which approach applies.

(d) Adverse Effects

To identify what counts as an adverse effect, on two occasions, the
Federal Court of Appeal endorsed the “balancing weights” approach.*
Under this approach, the court included (1) the deadweight loss; and (2)
wealth transfers from low-income consumers to the corporation, which was
called the “socially adverse portion of the wealth transfer”.*” The parties can
agree to omit (2).* Given that these decisions were made on a reasonable-
ness standard, the Tribunal could decide to apply a standard without (2) in
the absence of consent. For our purposes, the key point is that the Tribunal
is already allowed to consider (2), which is a distributional effect. We will
return to this point in Part V, Section (a), as a response to the counterargu-
ment that distributional effects have no place in merger review.

Interestingly, the Tribunal has noted that adverse effects could include
qualitative adverse effects, including “a reduction in service, quality, product
choice, incentives to innovate, or other dimensions of competition that
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consumers value”.* The Supreme Court of Canada has similarly acknowl-
edged the possibility of qualitative adverse effects including worse service
and lower quality.”® However, in practice, the Commissioner almost never
argues that there are qualitative adverse effects. This is in part because of the
Supreme Court of Canada’s holding in Tervita that, where an effect is mea-
surable, it must be quantified; otherwise, the effect cannot be considered at
all.>! But it is also in part because such qualitative adverse effects are given
less weight, as discussed in the following section.

(e) Weighing

Once the Tribunal has identified the efficiencies and the adverse effects,
it has to weigh them. In Tervita, the Supreme Court of Canada explained
that this weighing should occur in two steps: first you weigh the quantita-
tive efficiencies against the quantitative adverse effects, and then you weigh
the qualitative efficiencies against the qualitative adverse effects.”” In light
of that, the Commissioner knows that the only way to directly counter a
quantitative efficiency is to raise a quantitative adverse effect. Similarly, the
merging parties know that the only way to directly counter a quantitative
adverse effect is to raise a quantitative efficiency. In practice, the result is
that neither side bothers to address qualitative efficiencies or adverse effects.

Part Il: Making the Efficiencies Defence Work in the Modern
Economy

(a) Purposes of the Efficiencies Defence

Broadly speaking, legislators, courts, and commentators have described
the purposes of the efficiencies defence in two ways. The first purpose is to
improve Canada’s position in international trade. The underlying theory is
that Canada is a small market, so if Canadian companies want to remain
internationally competitive, they need to consolidate and benefit from
economies of scale. The Supreme Court of Canada explained it well:

“A stand-alone statutory efficiencies defence was considered ‘particularly
appropriate for Canada because a small domestic market often precludes
more than a few firms from operating at efficient levels of production and
because Canadian firms need to be able to exploit scale economies to remain

competitive internationally’.”**

The focus on international trade is the only purpose that is clearly ref-
erenced in Hansard by the person who proposed the bill,** the only other
representative of the government who spoke to the issue,” the Leader of the
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Opposition,” and another opposition MP.” It was also the only purpose
described in early academic commentary.”®

It is also supported by the text of the provision. As explained above, the
only guidance in the text of the Competition Act about what constitutes a
gain in efficiency is that the Tribunal “shall” consider whether the claimed
efficiencies will increase exports or decrease imports.”

The second purpose of the efficiencies defence is to increase the size of
the economic pie. Cutting costs improves allocative efficiency, which can
allow the company improve quality, increase quantity, or increase profits
without harming consumers. Similarly, an acquiring company can discard
pieces of an acquired company that are unprofitable, or simply less-than-
optimally profitable.®® All these effects yield benefits to society greater than
the harms to society, growing the total size of the economic pie (a “Kaldor-
Hicks improvement”)."!

However, as shown in the example of propane in a small town, Kaldor-
Hicks improvements can make some people much worse off, shrinking the
smallest pieces. In theory, the government could tax the merged company
just enough to compensate those harmed, such that everyone is better off
(a “Pareto improvement”). But in the real world, governments do not
tax merging companies to address all the adverse effects, and even if they
wanted to, it would be essentially impossible to perfectly calibrate the tax to
ensure everyone is better off. Thus, in practice, allocative efficiencies result
in a Kaldor-Hicks improvement, but not a Pareto improvement. This is
what raises concerns about fairness.

We assume that everyone agrees that there is a point at which a Kal-
dor-Hicks improvement diverges so far from a Pareto improvement that
allowing it would be unconscionable.®* Thus, we argue that allocative effi-
ciency (i.e. whether the merger is a Kaldor-Hicks improvement), without
any consideration of fairness (i.e. how far it diverges from a Pareto improve-
ment), is an unsound policy basis for the efficiencies defence.

In other words, when assessing the benefit of increased allocative
efficiency, distributional effects are inherently relevant. Considering distri-
butional effects on the efficiencies side also creates symmetry with the fact
that distributional effects are already considered when identifying adverse
effects, as described above in part I, section (d).

In sum, the efficiencies defence is justified by (1) allocative efficiency, but
only if weighed against fairness concerns; and (2) increased competitiveness



100 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL. 36, NO. 2

of Canadian businesses in global markets, which does not depend on fair-
ness to be a sound policy basis.

(b) Application of those Purposes in the Modern Economy

In remarks delivered on May 16, 2023, Mathew Boswell, the Commis-
sioner of Competition, cited a report published in November 2022 by
Deslauriers, Gagné and Paréat at the Centre for Productivity and Pros-
perity at HEC Montreal entitled “Canada’s Lagging Productivity: Could
the Problem Be Insufficient Competition?”** This report found that since
the early 2000s Canada’s economy has been gradually declining.%* Their
prescription: “put competition back at the heart of Canada’s economic
strategy”.® As a country, we need to analyse the factors that are contributing
to decline. The popular press has coined the phrase the “Canadian Curse”
referring to the crash of Nortel Networks Inc., the failure of Research In
Motion Ltd. (now BlackBerry Ltd.) and the roller coaster ride of Shopify
shares.”® We cannot simply assume that the present state of the Canadian
economy has evolved to the point where companies no longer need the effi-
ciencies defence to compete on the world stage. We need empirical study
of that question.”” There are many different variables to consider in the
complex analysis of our economy that require further thought and study
before any conclusions can be drawn in relation to the efficiencies defence.

A different issue, but nonetheless very important issue, relates to foreign
investment. Baziliauskas and Stockley deal with this issue in their article
“Towards an Efficiencies Standard that Benefits Canadians.”® Baziliauskas
and Stockley argue that if some of the agents who benefit from the effi-
ciency defence are not Canadians (e.g., if some are foreign shareholders of
the merging firms), it is not immediately apparent that the enhanced effi-
ciency of the Canadian economy does support the welfare of Canadians. In
fact, quite the opposite may be true. “The harms of the SLPC are likely to
accrue primarily to Canadians, while many of the benefits of the efficiency
may be accruing to non-Canadians, even if they enhance the efficiency of
the Canadian economy. Maximizing the size of the Canadian economic pie
doesn’t necessarily maximize how much pie Canadians get to eat.”®

In the modern economy, especially in globalized markets, static efficien-
cies like cost savings may be relatively unimportant to competitiveness, at
least to the extent that they are used only to reduce prices. For example, one
study on export market shares shows that non-price factors mattered three
times more than price factors.” This is especially true in digital markets,
where many products are priced at $0, companies compete primarily over
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quality rather than price, and products derive their value in part from
network effects. That being said, this conclusion is not limited to digital
markets. Recent evidence suggests that, at least before the latest round of
inflation, consumers cared more about quality than price for banking ser-
vices” and groceries.””

On the other hand, dynamic efficiencies are more important than ever. In
particular, four critical dynamic efficiencies are a function of the size of the
company, making consolidation crucial for competitiveness.

Research & Development: First, the importance of research and devel-
opment (“R&D”) has only increased over time. In some industries, even
multi-billion dollar investments can become obsolete in a few years, such
that only companies with enormous scale can survive.”> Mergers can elimi-
nate wasteful duplication in R&D, substantially increase investment in
R&D, and generate spillovers between R&D projects.”* Even if the merged
company spends exactly as much as before the merger on R&D, the internal
spillovers and elimination of duplication can make that R&D more effective
and so make the company more competitive.

Admittedly, there are other important reasons why Canada’s investment
in innovation lags. For example, companies like Nortel and BlackBerry
missed major trends and then focused too heavily on incremental rather
than revolutionary R&D.” But if they had been a single company, they
might have invested in more revolutionary R&D projects. At least one study
suggests that Nortel’s failure was partially caused by a lack of economies of
scale in R&D.”

Conglomerate Effects: Second, mergers of companies with complemen-
tary products increase cross-selling, and thus profit margins. A broader
range of products can also improve brand awareness, as consumers of both
types of product become aware of the company and perceive it as a more
comprehensive solution to their needs. These effects are well-established
in economic literature,”” and real-world examples abound. For example,
when TD acquired Canada Trust in 2000, cross-selling was a major feature,
helping it increase its productivity.” In part because of that merger, TD was
able to expand rapidly in the United States. It is now the 10th biggest bank
in the United States.”

Network Effects: Third, mergers in markets with network effects, or on
either side of two-sided markets, can improve the quality of the product for
both sides of the market.*” For example, mergers of software companies can
make each of their software more valuable because consumers have access
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to a broader network of interoperable software.®! This arose in the Thoma
Bravo case, where the Commissioner allowed the acquisition of a compet-
ing software company in part because the merged entity would have better
features, software updates, and customer service.*> The implicit rationale
was that consumers may prefer the merged company’s combined software
even if it charges a higher price because the quality matters more than the
price.

Similarly, a merger of two newspapers makes the advertising space in
the new paper more valuable because it reaches the audiences of both old
papers.”® The combined newspaper would also have access to more data,
which is described next.

Big Data: Fourth, the value of some digital products is a function of the
data they have. Consider the evolution of GPT. Its accuracy has increased
with the number of parameters in its training data.** Only the most recent
versions—those relying on the most training data—have reached the level of
accuracy needed to have widespread practical applications. In other words,
if Microsoft had not acquired GitHub and worked with Open Al to build
the largest-ever dataset, we would never have gotten ChatGPT, DALL-E, or
Copilot. Other examples abound.*

For all of these reasons, Canada still needs a defence that allows mergers
that increase competitiveness through scale, especially in digital industries.
But as Chief Justice Crampton argued 20 years ago,* more focus should be
placed on dynamic efficiencies like the ones described above, rather than on
static efficiencies like cost savings.

This is also consistent with the two purposes of the efficiencies defence
described above. Dynamic efficiencies increase competitiveness in global
markets in the long run. They satisfy the first purpose of the efficiencies
defence. Static efficiencies may be increasingly unlikely to increase competi-
tiveness in global markets. Instead, they typically satisfy the second purpose
of the efficiencies defence: demonstrating allocative efficiency. But that
purpose is only sound to the extent that it is reconciled with considerations
of fairness. Thus, to the extent that static efficiencies continue to be consid-
ered, we argue that they must be weighed against fairness.

Part Ill: The Meaning of Fairness

In Part II, we explained why fairness should be considered in the analysis.
This part tries to formalize what fairness means in the context of the Com-
petition Act. In this Part, we describe two conceptions of fairness: one based
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on the text of the Competition Act, and one based on Rawlsian fairness. In
the next Part, we put these principles into a concrete proposal.

(a) Fairness in the Purpose of the Act
Section 1.1 of the Competition Act states:

The purpose of this Act is to maintain and encourage competition in
Canada in order to promote the efficiency and adaptability of the Canadian
economy, in order to expand opportunities for Canadian participation in
world markets while at the same time recognizing the role of foreign compe-
tition in Canada, in order to ensure that small and medium-sized enterprises
have an equitable opportunity to participate in the Canadian economy and in
order to provide consumers with competitive prices and product choices.®”

The key point to realize about this purpose is that it is not singularly
focused on economic efficiency, but rather considers that to be one factor,
on par with the interests of “small and medium-sized enterprises” and “con-
sumers”, which are both distributional concerns.

The Bureau appears to share that conception of fairness, but has extended
it a bit further. In response to commentators arguing that it should focus
exclusively on economic efficiency, the Bureau said:

“The Bureau strongly opposes such a change ... a singular focus on
economic efficiency risks making the Act indifferent to the welfare of con-
sumers, small and medium-sized enterprises, and other groups that are
most vulnerable to anti-competitive conduct. It would remove the flexibility
granted by the existing purpose clause and, therefore, risk upending decades
of case law.”®®

Note the reference to “other groups that are most vulnerable to anti-com-
petitive conduct”. Given that the Competition Act was just amended to add
a prohibition on wage fixing,* it stands to reason that this might include
employees. In sum, the text of the Competition Act suggests that fairness
means being fair to small businesses, consumers, and possibly employees.

In support of a fairness approach, we cite the negotiated consent agree-
ment reached in the Superior/Canwest merger in 2017.”° The Competition
Bureau announcement on September 27,2017 that it had reached a Consent
Agreement with Superior Plus LP (“Superior”) regarding its proposed
acquisition of Canwest Propane (“Canwest”) from Gibson Energy ULC
(“Gibsons”). This agreement protects Canadians by preserving competition
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for the retail sale of bulk propane in western Canada, northern Ontario and
the Northwest Territories.

Following a detailed review, the Bureau determined that a remedy was
required to resolve competition concerns in 12 local markets where the
merger would have otherwise been likely to substantially lessen competition
and where claimed efficiencies did not clearly and significantly outweigh
the merger’s anti-competitive effects. Superior agreed to sell retail propane
sites and associated assets in those 12 markets.”” The Bureau concluded
that no remedy was required in ten local markets, because the efficiency
gains resulting from the transaction were likely to clearly and significantly
outweigh the likely anti-competitive effects in these markets.

The Bureau determined that the relevant geographic markets for retail
bulk propane distribution are local in nature. Bulk propane is delivered by
truck directly to a customer’s location, where a large tank on the customer’s
property is filled. These trucks generally do not travel great distances to
deliver propane, as the costs associated with trucking over long distances
can become prohibitive.

In order to determine the scope of an appropriate remedy, the Bureau
engaged in a trade-off analysis for each of the local geographic markets
where a substantial lessening of competition was found to be likely in order
to determine which of the local markets had gains in efficiency arising from
the proposed transaction that clearly and significantly outweighed the
anti-competitive effects of the proposed transaction.”? In a footnote to the
position statement, the Bureau noted that in this case, the majority of both
the anti-competitive effects and efficiencies were highly divisible due to the
nature of the assets and geographic markets, making a local market specific
trade-off analysis possible. In cases such as this one, where the appropriate
remedy is something other than a full block of the merger, specific consid-
erations such as this may apply.

The local market specific approach used by the Bureau helped to craft
a remedy that addressed competition concerns while allowing efficiencies
to be realized in markets where they were likely to clearly and significantly
outweigh the anti-competitive effects of the proposed transaction.

In summary, the Bureau concluded that no remedy was required in ten
local markets, because the efficiency gains resulting from the transaction
were likely to clearly and significantly outweigh the likely anti-competitive
effects in these markets. In each of the remaining 12 markets, the Bureau
concluded that, without a remedy, the efficiency gains resulting from the
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transaction would not be likely to clearly and significantly outweigh the
anti-competitive effects. To address the Bureau’s concerns, Superior agreed
to sell retail propane sites and associated assets in these 12 markets.

This is an example of ensuring that overall efficiencies are not at the
expense of the least advantaged in select markets. This type of analysis is
consistent with a justice as fairness approach articulated later in this paper.

The case of Superior re Canwest was a consent agreement, and does
not constitute a legal precedent for the interpretation of the “efficiencies
defence” which has been the source of debate. An important consideration
is the way in which an application is framed, in terms of the lessening of
competition substantially in a trade, industry or profession, or among the
sources or outlets from which a trade, industry or profession obtains a
product. The framing of the markets may allow for some flexibility in terms
of the efficiency analysis.

(b) Rawlsian Fairness

The analysis above describes whom we should be fair to, but not what it
means to be fair. For the latter, we turn to Rawls’ conception of justice as
fairness. We choose this conception because it is relatively easy to apply to
merger review. We express no opinion on whether this is the best model of
fairness. Philosophers have written reams on that question, and we do not
have the time or the space to do that debate justice here.

Rawls imagined a society created by an original agreement where “no
one knows his place in society, his class position or social status, nor does
anyone know his fortune in the distribution of natural assets and abilities,
his intelligence, strength, and the like”.” Hence, the principles of justice are
chosen behind a “veil of ignorance”.*

He argued that the agreement reached behind the veil of ignorance would
include the following rule, among many others:

“Social and economic inequalities are to be arranged so that they are ...
to the greatest benefit of the least advantaged”.”® Such inequalities “are just
only if they result in compensating benefits for everyone, and in particular
for the least advantaged members of society”.*®

Rewritten in the language set out above, a Kaldor-Hicks improvement
that is not a Pareto improvement is philosophically justified as long as those
worse off after the change are not the least advantaged members of society.
A Rawlsian framework would not support the total efficiencies approach.
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The rules developed by Rawls could provide guidance for the order driven
approach approved in Secure Energy Services. As outlined below we rec-
ommend that these rules be codified in a reformed legislative efficiencies
defence.

In two ways, Rawlsian fairness is fairly extreme. First, it would prevent a
change in which a least advantaged person loses $1 but someone else gains
$1 billion. Our solution to that problem is to require a degree of propor-
tionality between harms to the least advantaged and benefits to society at
large in order to block the change. Once that proportionality threshold is
reached, harm to the least advantaged should be determinative.

Second, Rawlsian fairness would prevent a change that helps millions of
people, but hurts 1 least advantaged person. Our solution to that problem is
to group the stakeholders into larger categories of disadvantage. The ques-
tion would not be whether a least advantaged consumer is harmed, but
rather whether the class of consumers in a least advantaged category (e.g.
low-income consumers, or consumers in a particularly hard-hit region) are
harmed. Similarly, the fact that one employee loses their job is not determi-
native, but if the class of all employees, or all workers in a particular industry,
are adversely affected, that would be determinative. Note that these catego-
ries of least advantaged are taken from the categories of people to whom we
have to be fair, as per the text of the Competition Act.

Part IV: Our Proposal

Below, we describe our proposed methodology for a revised efficien-
cies defence that would be established with legislative reform.”” Recall that
by the time we get to this analysis, the Commissioner has already proven
that there will be a substantial prevention or lessening of competition. The
Commissioner would not need to prove that again at this stage.

Step 1—Identify Efficiencies: First, the merging companies should
continue to have the burden of showing that (1) the merger will yield effi-
ciencies; and (2) those efficiencies would not be achieved if the order was
made.

The Tribunal should consider both static and dynamic efficiencies, and
should not discount qualitative efficiencies. To the contrary, if the merging
parties show that (1) a dynamic efficiency is likely to occur; and (2) in their
industry, that dynamic efficiency matters to consumers, then the Tribunal
should give those efficiencies extra weight. The fact that the magnitude of
a dynamic efficiency is not known at the time of the hearing should not be



2023 CANADIAN COMPETITION LAW REVIEW 107

a disadvantage, or result in any type of discounting compared to quantified
efficiencies.

The Tribunal should also consider any evidence that these efficiencies
would increase exports or decrease imports, as required by section 96(2).
That evidence does not have to be quantitative—for example, it could be an
expert report saying that a dynamic efficiency will likely increase exports,
but the magnitude of the effect cannot be estimated at this time. If the
merging parties fail to adduce any such evidence, that should weigh against
the merging parties.

Step 2—Identify Deadweight Losses: Second, the Commissioner can
show that (1) the merger will result in deadweight losses; and (2) the order
would avoid or limit those deadweight losses. The inclusion of (2) is consis-
tent with an order driven approach. Most of this analysis would have already
been done at the substantial prevention or lessening of competition stage.

Step 3—Identify Harms to Disadvantaged: Third, the Commissioner
can show that (1) the merger will have adverse effects on disadvantaged
groups, over and above the harms to competition nationwide; and (2) the
order would avoid or limit those adverse effects.

The Tribunal should consider harms described in non-monetary terms,
including reductions in quality of life if disadvantaged groups must forego
the company’s products or services. These qualitative adverse effects should
not be discounted relative to quantitative effects.

The Tribunal should only consider harms at a group level. The relevant
groups should be limited to (1) small businesses; (2) low-income consum-
ers; (3) consumers in especially affected or rural regions; (4) consumers in
captive market segments (ones with low price elasticities of demand); (5)
employees of either company; and (6) workers in a defined industry. The
Tribunal should assess whether these are truly disadvantaged groups.

Step 4—Identify Less Restrictive Orders: Fourth, the merging com-
panies can attempt to show that there is a less restrictive order that would
avoid or limit those adverse effects.

Step 5—Apply Rawlsian Fairness: If (1) there are harms to any one of the
disadvantaged groups that are material; (2) the order would avoid or limit
those harms to the point where they would no longer be material; and (3)
there is not a less restrictive order that would avoid or limit those harms,
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then the order must be made. If (1) and (2) are satisfied, but (3) is not, then
the less restrictive order must be made.

We understand that “material” is imprecise, and will cause some uncer-
tainty. Eventually, jurisprudence would refine that concept to provide
adequate guidance, but we understand that is cold comfort for the parties
forced to litigate in the interim. Still, the uncertainty is manageable. In many
other areas of law, judges routinely determine whether effects are “material”
or “not de minimis”—this is not meaningfully different.

Step 6—Weighing: If the order is not made at step 4, then the Tribu-
nal should consider all of the efficiencies, the deadweight losses, and the
harms to disadvantaged groups and determine whether the first of those
outweighs the latter two. As explained above, this step would be similar
to the balancing weights approach, except that it would be weigh (usually
qualitative) dynamic efficiencies no less than (usually quantitative) static
efficiencies, and weigh qualitative adverse effects no less than quantitative
adverse effects.

We understand that it is complicated to weigh factors with incommen-
surate bases. One might reasonably ask how one could compare the value
of data aggregation against the inability of a low-income consumer to pur-
chase a product. But once again, this is not unprecedented. For example, the
final step of the Oakes test—proportionality—raises the same concerns.”’ It
is no easier for courts to weigh freedom of religion against access to the legal
profession,” or to weigh constitutional sentencing rights against preventing
sexual violence,'® but they manage.

It might be asked, what is the difference between our proposal and the
current standard? This depends on whether the order driven approach
in Secure Energy Services is upheld on appeal. But assuming that it is, our
proposal adds an explicit focus on the least advantaged persons. You can
see that in step 5, which makes effects on disadvantaged groups determi-
native—not merely a factor to weigh. For example, in the hypothetical
example that we cited, markets B and C have high anti-competitive effects.
But we do not know within those markets whether the population is poor
or disadvantaged in some respect. Our proposal requires an analysis of that
demographic. You can also see that in steps 3 and 6, which stop devalu-
ing qualitative adverse effects on disadvantaged groups. But the effect is
symmetric, as step 1 also stops devaluing qualitative efficiencies, like the
dynamic efficiencies so important in the modern economy.
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Part V: Counterarguments

(a) Should Fairness Be Considered at All Within Merger
Analysis?

We anticipate the counterargument that distributional effects have no
place within competition law.

At several points above, we have pre-empted the counterargument that
distributional effects have no place within competition law. In Part I, Section
(b), we explained that distributional effects are already considered in the
“balancing weights” approach to adverse effects. In Part I, Section (a), we
explained that the explicit purposes of the Competition Act include distribu-
tional effects on small businesses, consumers, and possibly workers. These
points clearly establish that distributional effects are among the purposes of
competition law.

We also argued that distributional effects should be among the purposes
of competition law. In Part III, Section (b), we explained how consideration
of distributional effects is necessary to making the defence comply with
Rawlsian fairness.

In this section, we add that Canada would be an outlier globally if it
removed consideration of distributional effects. Almost every other coun-
try’s competition statutes reference effects on consumers and/or small
businesses. Some countries go much further.

South Africa’s regime expressly incorporates equity. For example, one
of the purposes of its statute is “to promote a greater spread of ownership,
in particular to increase the ownership stakes of historically disadvantaged
persons”.'”" In particular, a merger can be blocked if it adversely affects the
ability of “firms controlled or owned by historically disadvantaged persons,
to effectively enter into, participate in or expand within the market”.!* The
South African Competition Commission has exercised these powers to
push merging companies to agree to orders with distributional effects; or
approve mergers notwithstanding lessening of competition due to distri-
butional effects. The distributional effects have included (1) protections for
workers (e.g. prohibiting layoftfs; requiring the company to rehire workers;
requiring the company to pay fair wages; requiring the company to improve
working conditions; providing counselling; and providing career advice);
(2) supports for suppliers and potential suppliers (e.g. local procurement
policies; technology transfers to local suppliers; creating a fund to increase
the capacity of local suppliers; producing reports on, hosting conferences
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for, and providing training to local suppliers; and targeting all of the above
to companies owned by persons from historically disadvantaged groups);
and (3) changes to ownership (e.g. an employee share ownership plan; and
a program to expand ownership by Black persons).'”®

The Australian Competition and Consumer Commission can authorize
mergers if public benefits outweigh public detriments. Public benefits are
interpreted broadly. For example, in Sea Swift, two shipping/ferry compa-
nies wanted to merge. The Tribunal found that the merger could impose
disproportionate harms on particular Torres Strait Islander communi-
ties, so it imposed conditions to protect those communities: the merged
company had to maintain the same routes with the same frequency and
fares could not be increased by more than inflation.'**

In the United States, the Department of Justice successfully blocked a
merger of publishing houses on the basis that it would harm authors,'®
who are the “workers” in that industry. All of these are distributional
effects. They all confirm that impacts on disadvantaged communities and
workers are integral to the concept of competition law. In 2022 the Federal
Trade Commission (FT'C) and the Justice Department’s Antitrust Division
launched a joint public inquiry aimed at strengthening enforcement against
illegal mergers. Recent evidence indicates that many industries across the
United States’ economy are becoming more concentrated and less com-
petitive—imperiling choice and economic gains for consumers, workers,
entrepreneurs, and small businesses.'*

We also anticipate another counterargument which is that fairness
concerns are within the bailiwick and jurisdiction of other government
departments, and should not be considered within the context of merger
analysis. There is a significant academic and policy debate about the best
vehicle of government to ensure fairness and distributional justice. A
watertight compartments approach would be that merger review ought
to promote competition in the market, but that it ought not to attempt to
implement any other social goals in relation to justice for the least advan-
taged, as this can arguably be better done by direct subsidies or other social
programmes delivered by other ministries of the government.

In a perfect world, the watertight compartment argument is attractive.
Hayek’s The Constitution of Liberty,'” built a sophisticated watertight
compartments approach based on the superiority of the marketplace
to predict human wants and needs.'” We do not live in a perfect world,
however. The problem with the direct subsidies approach to achieve
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distributional justice is that this takes great effort on the part of governmen-
tal regulators and officials. Returning to the Superior Propane and Canwest
merger example, the direct subsidies approach would require a govern-
ment department to identify the various consumers in each of the markets
where there was a substantial lessening of competition, and to ensure that
those disadvantaged consumers could apply for and receive subsidies that
would achieve social justice. The governmental infrastructure that would be
required to perform that task would have to be extensive and would have to
be able to move quickly as soon as the merger was completed. That govern-
mental infrastructure would also need expertise in a wide range of economic
and social areas.

Moreover, there are significant flaws in the watertight compartments
analysis which relate to timing and political lag. On a simple level, public
opinion will be a prime motivator in the formulation of regulations in
accordance with democratic accountability. As the democratic process is
staged into electoral periods (of usually four to five years), there tends to
be a “lag” period between public opinion and the enactment of regulations
on any given issue.'” In the interim lag periods the subsidy programs will
be either non-existent or slow to catch up. This has very real impact on the
least advantaged. Returning to the hypothetical, in this period your business
may not survive and you will have to put sweaters on your children at home.

The merits of a watertight compartments approach is illustrated by a
debate in another area, which is the battle between rent control versus rent
subsidy programmes. A recent study found that the introduction of rent
control in an American City caused statistically significant and economi-
cally large declines in property values. The costs the law imposed on owners
were substantial, but with respect to benefits the study showed that they
were poorly targeted. Though the intention of the law is to benefit lower
income renters, the authors found that transfers to renters were largest in
the neighborhoods of the city in which renters had higher incomes, were
less likely to be minorities, and had more education."® This study would
support a watertight compartments test that separates control of competi-
tive markets from social justice goals that might be better served by direct
subsidies to lower income people and other disadvantaged folks who need
assistance with rent. Comparative analysis shows that although rent control
appears to be very effective in achieving its main goal—lower rents—it also
results in a number of undesired effects, for example, lower mobility and
residential construction. These unintended effects counteract the desired
effect and, thus, diminish the net benefit of rent control. Therefore, the
overall impact of rent control policy on the welfare of society is not clear.!"!
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Other studies contradicted these results and have shown that rent control
may effectively reduce rents without shrinking rental markets.'"

The illustration of the rent control debate would on first impression
appear to support the counterargument that merger review should stick to
enhancing competition and not invade other social compartments. But the
stubborn fact is that the alternative model of direct subsidies may be a worse
remedy that is cumbersome, expensive, and not very effective.

Professor Duncan Kennedy has written “In Defence of Rent Control and
Rent Caps™" that direct subsidies are expensive and fail to address local
markets. He advocates rent control as a mechanism that allows for more
local, tailor-made solutions that are specific to each region:

To reverse the crisis, even just to stabilize the current disastrous situation,
would require subsidies, section 8s and affordable construction, to the tune
of hundreds of millions or even billions of tax-payer dollars directed at the
middle and no longer just the lower end of the chain. Rent control, either
caps or a full regulatory program, allows localities to defend themselves
against these market forces. They can tailor their response to their local
market conditions and in many situations turn them to their advantage. No
new taxes required. The innovative legislation being considered in Massa-
chusetts permits them to increase the supply of affordable housing targeted
to their local conditions without calling for massive new subsidies from the
state.!*

The same arguments support our argument for a competition law
approach towards mergers that permits the court or Tribunal to require
divestiture in local geographic markets to ensure that the interests of the
least advantaged are advanced.

(b) Does the “Clear and Convincing Test” Offer Comfort?

From a legal perspective concerning the burden of proof, the decision in
Secure Energy Services demonstrates that it is incumbent on parties invok-
ing the efficiencies defence to ensure that evidence adduced is “clear and
convincing” to avoid the risk that critical claimed efficiencies are dismissed.
The Tribunal summarized the burden of proof in the following paragraphs
in relation to the burden of proof. We quote the full paragraph to emphasize
how this burden issue applies for both the proponent and the Commissioner

For the reasons summarized at paragraph 628 above, the final amount
of Foregone Efficiencies that Secure has established on a balance of



2023 CANADIAN COMPETITION LAW REVIEW 13

probabilities, and with clear and convincing evidence, is $32,205,813 on an
NPV basis. The annualized equivalent of this is $4,618,433.

For the reasons summarized at paragraphs 701-707 above, the final amount
of anticompetitive effects that the Commissioner has established on a
balance of probabilities, and with clear and convincing evidence, is between
$30,219,522 and at least $39,354,443, on an NPV basis. The annual equiva-
lent of this is $4,333,591 to at least $5,643,572 for the years 2023-2033.'">

If the “clear and convincing” test is a higher standard than balance of
probabilities, there are policy implications of this higher burden.

First, assuming that the Commissioner must meet the higher test to show
anti-competitive effects, some could argue that this alone will ensure that
more mergers will be approved. The burden of proof can make a difference
where the case is so close that a tie-breaker is needed."* If indeed the Com-
missioner must meet a higher test, so the logic follows that more mergers
will likely be approved and we do not need the efficiencies defence to assist
industry.

Conversely, assuming that industry proponents must meet the higher
burden of proving on clear and convincing evidence that efficiencies are
real and quantified, it might be argued that we should keep the efficiencies
defence because this high standard ensures that it will not be a mere pass for
industry.

We argue that neither of the above contrary policy conditions are valid
because as the law is presently structured, the clear and convincing test does
not create a higher standard. We cannot take comfort from this higher test
because it is only a balance of probabilities standard.

In the following section we demonstrate that the standard of “clear and
convincing” only creates a higher standard of proof if the governing leg-
islation makes explicit reference to it. The Competition Act does not make
explicit reference to the clear and convincing standard and therefore the
only applicable standard is balance of probabilities which equals 50.1%."""
This requires a short digression as to the history of the “clear and convinc-
ing” standard in Canadian law.

In H (F) v McDougall"*® Justice Rothstein for the Supreme Court of Canada
stated definitively that there was only one standard of proof in civil cases:

Like the House of Lords, I think it is time to say, once and for all in Canada,
that there is only one civil standard of proof at common law and that is



114 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL. 36, NO. 2

proof on a balance of probabilities. Of course, context is all important and
a judge should not be unmindful, where appropriate, of inherent probabil-
ities or improbabilities or the seriousness of the allegations or consequences.
However, these considerations do not change the standard of proof."*?

The court in McDougall appeared to close the door on any argument that
the clear, convincing and compelling standard was a higher standard, by
treating this standard as a subset within the balance of probabilities:

Similarly, evidence must always be sufficiently clear, convincing and cogent
to satisfy the balance of probabilities test. But again, there is no objective
standard to measure sufficiency. In serious cases, like the present, judges
may be faced with evidence of events that are alleged to have occurred many
years before, where there is little other evidence than that of the plaintiff
and defendant. As difficult as the task may be, the judge must make a deci-
sion. If a responsible judge finds for the plaintiff, it must be accepted that the
evidence was sufficiently clear, convincing and cogent to that judge that the
plaintiff satisfied the balance of probabilities test.'* [Emphasis added.]

A higher standard of proof was recognized by the Supreme Court
of Canada in Penner v Niagara (Regional Police Services Board).*' The
Supreme Court of Canada refused to apply issue estoppel, given the higher
standard of proof of clear and convincing and cogent evidence in the police
disciplinary proceedings:

It cannot necessarily be said that issue estoppel “works both ways” here.
As the Court of Appeal recognized, because the PSA requires that miscon-
duct by a police officer be “proved on clear and convincing evidence” (s.
64(10)), it follows that such a conclusion might, depending upon the nature
of the factual findings, properly preclude relitigation of the issue of liability
in a civil action where the balance of probabilities—a lower standard of
proof—would apply. However, this cannot be said in the case of an acquit-
tal. The prosecutor’s failure to prove the charges by “clear and convincing
evidence” does not necessarily mean that those same allegations could not
be established on a balance of probabilities. Given the different standards
of proof, there would have been no reason for a complainant to expect
that issue estoppel would apply if the officers were acquitted.’*? [Emphasis
added.]

The logic in the above paragraph is unassailable. An acquittal on a higher
standard of proof such as proof beyond a reasonable doubt, or clear and
convincing evidence, does not preclude a finding in another forum of
liability on the lower standard of proof on a balance of probabilities. The
distinguishing feature between McDougall and Penner is the fact that the
clear and convincing evidence standard was spelled out in the overarching
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statute (the Police Services Act in that case). In McDougall, there was no stat-
utory provision determining the standard of proof. The moral of the story is
that the legislation governs with respect to the standard of proof.

Applying this logic to the Competition Act, neither sections 92 nor section
96 specifies the burden of proof that shall be applied and there is certainly
no reference to “clear and convincing evidence”. Accordingly, the standard
that applies is the lower standard of balance of probabilities.

Underlying the decision in McDougall is a reluctance to apply a math-
ematical model to the burdens of proof issue. The distrust of a mathematical
formula and its alleged imprecision can be seen in McDougall from the fol-
lowing passage:

An intermediate standard of proof presents practical problems. As expressed
by Rothstein, Centa and Adams, at pp. 466-67:

As well, suggesting that the standard of proof is “higher” than the “mere
balance of probabilities” inevitably leads one to inquire: what percentage
of probability must be met? This is unhelpful because while the concept
of “51 percent probability,” or “more likely than not” can be understood
by decisionmakers, the concept of 60 percent or 70 percent probability
cannot.'”

We part company with authors Rothstein, Centa and Adams where they
posit that the concept of 60% or 70% probability likely cannot be under-
stood by decision makers. While we agree that civil juries might struggle
with complex and layered instructions,'** this does not mean that adminis-
trative tribunal members or trial judges could not master the mathematical
concepts. In the modern world of risk management, the concept of 60 or
70 percent probability can be understood, and must be understood by deci-
sion makers. Moreover, administrative proceedings are different from civil
jury trials as they are presided over by subject matter experts who have had
experience in applying standards of proof. This is particularly the case with
the Competition Tribunal.

In summary, we cannot be lulled into the false sense of security that the
clear and convincing test in the competition law context is a higher test. It is
not. In the absence of legislative change, the test is a balance of probabilities
standard which equals 50.1%.
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Conclusion

This paper has demonstrated that the efficiencies defence ought not to
be jettisoned too quickly on the assumption that consolidation is no longer
needed in Canada. Scale remains important, but for reasons other than static
efficiencies. It also needs to be balanced with distributional considerations.
The proposal described above can address the new realities of economic
growth in the digital economy while also incorporating Rawlsian fairness.
Justice as fairness can lead the way.
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