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OPTIMAL ENFORCEMENT OF ABUSE OF DOMINANCE:  
THE CASE FOR A PRIVATE CAUSE OF ACTION

Julie Rosenthal, Adil Abdulla, Arash Rouhi

We argue that there should be a private cause of action to courts, without 
leave, for abuse of dominance in Canada. We show that abuse of dominance 
is under-enforced; that this causes serious harm to consumers, competitors, 
and the economy; that the Competition Bureau cannot close the gap, whereas 
private parties can; and that private enforcement has been successful abroad. 
Finally, we suggest that any private cause of action should be modeled on 
section 36, with recourse to courts for compensatory damages and no leave 
requirement.

Dans cet article, nous soutenons qu’il y a lieu d’admettre une cause d’action 
privée au tribunal, sans autorisation, dans les cas d’abus de position domi-
nante au Canada. Nous démontrons que ces cas sont trop peu sanctionnés; que 
cela cause beaucoup de tort aux parties consommatrices, parties concurren-
teset à l’économie; que le Bureau de la concurrence ne parvient pas à combler 
cette lacune, tandis que les parties privées le peuvent; et que l’application des 
actions et recours privés en la matière s’est révélée une réussite à l’étranger. 
Enfin, nous faisons valoir que toute cause d’action devrait prendre modèle sur 
l’article 36, avec un recours aux tribunaux pour dommages-intérêts compen-
satoires sans exigence d’autorisation.

Introduction

The Ministry of Innovation, Science and Economic Development 
has asked for comments on whether private parties should be able 
to seek compensation for damages suffered from civilly review-

able (non-merger) conduct. This article focuses on a subset of that conduct: 
abuse of dominance within the scope of sections 75-81 and 84 of the Com-
petition Act (the “Act”).1 Canada, unlike almost all other developed2 coun-
tries—the United States,3 the United Kingdom,4 every member state of the 
European Union,5 Australia,6 New Zealand,7 Japan,8 South Korea,9 and 
Taiwan10—has no private right of action for abuse of dominance.

This article argues that private parties should be able to bring an action in 
either the Federal Court or in one of the provincial superior courts, seeking 
compensation for losses suffered as a result of an abuse of dominance, much 
like they already can for criminally reviewable conduct.11 
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In Part I of this article we discuss evidence indicating that abuse of domi-
nance is currently underenforced, and argue that current enforcement 
mechanisms provided by the Act are inadequate to address the problem. 
Part II focuses on some of the consequences of underenforcement for con-
sumers, workers, competitors, and the economy at large. In Part III we 
review the benefits that would ensue from extending enforcement rights 
beyond the Competition Bureau to private actors. In Part IV we consider 
the best structure for a private cause of action, including the measure of 
damages (compensatory, punitive, or both), the forum (Competition Tri-
bunal, courts, or both), and whether the right of action should be subject to 
a leave requirement.

I. Abuse of Dominance is Under-Enforced

A) Current Enforcement Mechanisms Are Inadequate

Under the Act as it currently stands, there are two mechanisms for enforc-
ing abuse of dominance: (1) the Competition Bureau (the “Bureau”) can 
apply to the Competition Tribunal (the “Tribunal”) for a mandatory order 
and/or an administrative monetary penalty (an “AMP”); and (2) as of 
June 23, 2022, private parties can apply to the Tribunal for leave to bring a 
proceeding for the same remedies.  We discuss each of these enforcement 
mechanisms in turn.

Since 1986, the Commissioner of Competition (the “Commissioner”) has 
had the power to apply to the Tribunal for orders stopping companies from 
engaging in conduct that contravenes the abuse of dominance provisions.12 
Despite the Commissioner’s statutory mandate to enforce the Act,13 such 
proceedings have been few and far between. The Commissioner has only 
brought 14 applications,14 of which only 7 have been litigated to a decision,15 
in almost 40 years.

According to the Bureau, this limited enforcement activity is due to a lack 
of resources.16 Limited budgets are problematic because abuse of dominance 
cases are “unpredictable, lengthy and unnecessarily difficult and resource-
intensive to prove”.17 In theory, an increase in funding should enable the 
Bureau to bring forward a greater number of cases. In late 2021, the govern-
ment announced that Bureau’s annual funding would increase by roughly 
$25 million per year.18 That could result in an increase in applications to 
address abuse of dominance.

However, there is good reason to question whether that budgetary 
increase will have a measurable—let alone significant—impact on the actual 
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level of abuse of dominance enforcement.  Throughout the history of the 
Act, through times of governmental belt-tightening and times when the 
spending taps were opened, the flow of cases brought before the Tribunal 
has remained a slow trickle—only one every 2-3 years.

Rather than pointing the finger solely at perceived under-funding, 
perhaps the Bureau’s reluctance to bring cases forward is more a reflection 
of an institutional bias against the adversarial process and in favour of other, 
less coercive means of achieving compliance.  Commentators have high-
lighted this historical bent in favour of prioritizing “voluntary conformity 
with the Act” through education and market studies,19 rather than using the 
big stick of litigation.

Regardless of the reason, most commentators and policy-makers believe 
that the Bureau has not brought enough cases, and as a result, abuse of 
dominance is insufficiently enforced.20 Not all commentators share this 
view, but we address their views in Part I, Section B below.

Most of that commentary occurred before the 2022 amendments to the 
Act which allow private parties to seek leave to apply to the Tribunal for 
remedies. Some21 might say that this new mechanism will increase enforce-
ment. We disagree with that view for the four reasons listed below, and we 
are not alone in our skepticism.22

First, access to section 103.1 is restricted such that the right to seek leave 
is extended only to competitors of the respondent.23 Claims cannot be 
brought by consumers or other parties who might be harmed by the abusive 
conduct and might accordingly be motivated to seek remedies. Both the 
Commissioner and at least one commentator have expressed the view that 
the test for leave under section 103.1, viewed as a whole, is far too onerous.24

Second, few litigants have the necessary resources to pursue such a claim. 
Establishing abuse of dominance almost invariably requires expert evi-
dence from economists and perhaps other experts. Obtaining leave usually 
requires another round of expert evidence. Indeed, even assessing whether 
to bring the case may require expert evidence. Few people can afford to pay 
for all of that expert evidence and legal fees. In civil litigation, a funder or 
law firm may be enticed to act on contingency. But here, that option is not 
available because it is impossible to obtain damages and any AMP obtained 
is paid to the government.

Third, without the prospect of compensatory damages, a putative appli-
cant has little incentive to commence a proceeding.25 The only possible 
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monetary recompense is an award of costs, which is customarily less than 
half of a party’s actual legal fees.  It is the rare litigant indeed for whom the 
possibility of a mandatory order, which will only be imposed at the end 
of a multi-year battle, will prove sufficiently valuable to justify the enor-
mous commitment of management time and money required to see a case 
through.

Fourth, even in those rare instances where a competitor is willing to under-
take the seemingly thankless task of seeking leave and, if leave is granted, 
pushing a case forward to trial, that litigant will likely face a strong incen-
tive to settle with the respondent and, in particular, to do so in a manner 
that benefits themselves (and the respondent) at the expense of competition 
more generally.26

In the result, it seems highly unlikely that the expanded section 103.1 will 
meaningfully increase enforcement of abuse of dominance provisions.

B) Misleading Counterargument That No Abuse of Dominance 
Escapes Enforcement

Some commentators have asserted that the lack of enforcement activity 
in Canada is merely reflective of the fact that there is very little abuse of 
dominance actually occurring in Canada.27 However, those assertions are 
unsupported by evidence. Meanwhile, there is evidence to the contrary—
namely, that there is abusive conduct occurring in Canada which is not 
being checked by enforcement proceedings.

First, the Bureau receives hundreds of complaints per year. For example, 
in 2019-2020, the Bureau received 467 complaints but only opened 11 inves-
tigations.28 While it stands to reason that some—perhaps even most—of the 
complaints received lack merit, it is more difficult to accept that 97% of the 
complaints were so wholly without merit that they did not even merit inves-
tigation. This is particularly so given that the Bureau provides no reasons for 
why it chooses not to pursue any given complaint.

Second, leaving aside complaints made by private parties, there are 
instances where the House of Commons Standing Committee on Agri-
culture and Agri-Food has raised concerns about conduct that it thought 
could constitute an abuse of dominance and even went so far as to direct the 
Bureau to investigate.29  However, no enforcement proceedings were ever 
brought.
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Third, there is a perceived disparity between the enforcement activities of 
the Bureau as compared to those of analogous public enforcement agencies 
in other major jurisdictions, such as the United States, the EU, and South 
Korea. In several cases, regulatory agencies in other jurisdictions have 
obtained judicial findings of misconduct and billion-dollar fines, and yet no 
analogous investigation was opened in Canada.30

Finally, given the extraordinarily low levels of enforcement activity in 
Canada, there would seem to be good reason to suspect that a significant 
amount of abusive activity is going undeterred and unaddressed.31  Indeed, 
even those commentators who are largely predisposed against major 
changes to the Competition Act acknowledge that there are likely anti-com-
petitive practices in Canada that are going unaddressed.32

All of this suggests that the lack of abuse of dominance cases in Canada 
cannot be persuasively explained by a lack of monopolistic behaviour in the 
Canadian economy.

II. Jurisprudential Problems of Under-Enforcement

The undesirable economic effects of insufficient enforcement activity 
regarding monopolistic practices—e.g., increased prices, lower quality, 
reduced innovation, reduced privacy protections and, from a labour per-
spective, poorer working conditions and reduced wages—are well-known 
and beyond the scope of our expertise.  We instead address the harm that 
has been done to our understanding of competition law by the paucity of 
decided cases.

As noted above, Canada has only seven abuse of dominance cases33 that 
have been litigated through a trial on the merits—only seven instances where 
an adjudicator has taken the very broad language of section 79 and applied 
it to a specific set of facts.  In this sense, we would argue that the Bureau’s 
unwillingness or inability to create a robust abuse of dominance docket for 
the Tribunal has stunted the indispensable—and necessarily incremental—
process by which the meaning of a statutory provision is elucidated.  While 
41 years of Charter litigation has yielded thousands of decisions, each of 
which has worked to gradually shape and elucidate constitutional principles 
by repeatedly applying those principles to disparate fact patterns, 37 years of 
abuse of dominance litigation has yielded almost nothing.  In contrast to the 
rich tapestry that comprises Canadian constitutional law, our competition 
law is threadbare in the extreme.34
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This lack of a developed jurisprudence is not merely a concern because 
it leaves scholars and competition law wonks with little to discuss. It also 
poses a fundamental problem for competition law as a whole and for the 
economic actors who operate within its sphere. Without clarity—or even 
meaningful guidance—as to which types of conduct run afoul of the Act’s 
abuse of dominance provisions and which are permitted, economic actors 
are left guessing as to the legal risk inherent in any given course of conduct.35

Few would dispute that this uncertainty is undesirable, both from an eco-
nomic perspective and from the perspective of the rule of law. Indeed, in 
advocating in favour of a private right of “access” to enforcing the abuse 
of dominance provisions, the Commissioner has stated that the “greatest 
benefit” of such private “access” is that “a broader body of case law would be 
developed”. The Commissioner further  noted that “such case law serves to 
clarify aspects of the law, and removes uncertainty for the Commissioner, 
private litigants, and businesses.”36 The C.D. Howe Institute’s Competition 
Policy Council has expressed a similar view, warning of the dilemma facing 
businesses due to uncertainty “about how the law will be interpreted and 
enforced”.37  The words of VanDuzer and Paquet from 25 years ago remain 
just as apt today:

More formal enforcement proceedings would force the courts and the Tri-
bunal to progressively refine the law, making clear its appropriate applica-
tion as well as signalling the seriousness of the Bureau’s intent to enforce it.38

Some have suggested that the problems arising from very thin jurispru-
dence can be mitigated to some extent by guidance documents issued by the 
Bureau.39 However, guidance is a poor substitute for Tribunal decisions in 
actual cases.  First, it cannot provide anything close to the degree of specific-
ity that emerges from an actual case. It is not consider an actual set of facts, 
with all of the nuance and particularity and inconsistencies that make up 
real life. Even the illustrative examples provided by the Bureau in its guid-
ance documents are necessarily reductive. At best, they provide a very rough 
sketch of which conduct is lawful and which is not.

And this leads to the second and more fundamental limitation of the 
Bureau’s guidance documents: they are not binding. They do not bind the 
Tribunal. Indeed, they do not even bind the Commissioner.40 At best, they 
provide some indication as to how the Bureau might view a type of conduct, 
but without any guarantee that that view might not change over time, and 
without any indication as to whether the Bureau’s (or the Commissioner’s) 
view might change if the specific facts of any given case were slightly different 
from the necessarily general facts of the illustrative examples. Accordingly, 
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the guidance documents do not, in fact, provide meaningful guidance—
certainly nothing close to the level of guidance that is provided by decided 
cases—to economic actors or their legal advisors as to whether any given 
conduct is lawful or not.

III. Private Parties Are Best-Placed to Increase Enforcement

If, as we have argued, there is a need for more abuse of dominance litiga-
tion, the question arises how best to fill that need.  Should we look chiefly 
to public enforcers—in this case, the Commissioner—to accomplish the 
task, or is it time to open the door wider to private enforcers? There are 
several reasons to believe that private enforcers are more likely to achieve 
the desired result of increasing the level of enforcement and increasing the 
volume of jurisprudence.

First, several commentators have noted that the Bureau’s lack of resources 
is a strong argument for allowing private parties to fill the gap.41 Indeed, 
even if the Bureau had resources that it considered adequate, it would likely 
still bring fewer cases than would be brought if private actors enjoyed a right 
of action. Public enforcers must balance a number of competing priorities 
in deciding whether to commence litigation before the Tribunal and often 
struggle with staffing constraints.  Some commentators have postulated 
that there may be an institutional reluctance to litigate cases that are seen as 
close calls, in favour of pursuing only “sure things”.42

Second, private parties are frequently better placed to identify abusive 
conduct,43 as evidenced by the fact that a large proportion of the cases 
brought by the Commissioner were initiated by complaints from market 
participants.  Not only are private parties better able to identify wrongdoing, 
they are often better able to prosecute it, by virtue of their superior knowl-
edge of the relevant markets.  As Ducci and Trebilcock explain, “Private 
enforcers often possess more information than public officials.”44

Third, empirical evidence from both Canada and other jurisdictions 
suggest that private parties will energetically exercise the right to bring pro-
ceedings for abuse of dominance, if that right is granted. In Canada, there 
is a significant body of jurisprudence that has developed through private 
claims for damages arising from breach of the price fixing provisions of 
the Act. The European Commission found that the number of meritori-
ous abuse of dominance prosecutions “significantly increased” after private 
access to courts was introduced.45 Within one year of the introduction of 
a private cause of action, French courts had granted damages in 31 meri-
torious private cases.46  In the United States, litigation instituted by private 
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parties has been described as a “bulwark of antitrust enforcement”.47  Recent 
statistics indicate that well over 90% of all antitrust claims in the United 
States are brought by private actors.48 And in Australia, over the first 20 years 
in which private actions were permitted under their competition law statute, 
such cases accounted for over half of all of the competition law proceed-
ings (79 cases, as compared to the 61 commenced by public enforcement 
agencies).49

IV.	 The Optimal Structure of a Private Cause of Action

If Parliament creates a private cause of action for abuse of dominance, the 
only remaining question is how it should be structured. We propose that 
plaintiffs should be able to bring actions for compensatory damages to the 
courts, with no leave requirement—the model under section 36 of the Act. 
Below, we respond to three objections to that model, namely (1) damages 
are not necessary; (2) the Tribunal is a better forum; and (3) the absence of 
a leave requirement will result in over-enforcement.

A) Compensatory Damages Are Necessary and Desirable

As explained above, the purpose of a private cause of action for abuse 
of dominance would be to increase the number of cases brought, so as to 
increase enforcement and the body of jurisprudence. To achieve that result, 
private parties must be incentivized to commit significant resources to the 
litigation. Prosecuting an abuse of dominance case requires the expenditure 
of hundreds of thousands, and often millions of dollars, not to mention the 
commitment of countless hours by personnel to assist and instruct counsel. 
Thus, to provide an effective incentive, the remedies available to a success-
ful plaintiff must be of sufficient value to offset the cost of the litigation.50 A 
broad range of commentators and policy-makers agree that the best form of 
incentive would be a right to recover compensatory damages.51

Such a right would eliminate an unnecessary distinction in the Act: com-
pensatory damages are available for conduct that attracts criminal sanction, 
but not for conduct that is civilly reviewable.  We do not see any compelling 
policy reason to justify this distinction. The corrective justice paradigm that 
justifies a right to claim damages for losses suffered as a result of criminal 
conduct should apply with equal force to losses suffered as a result of abuse 
of dominance.52 

Some argue that the currently available remedies—mandatory orders and 
AMPs—offer a sufficient incentive to plaintiffs.53 However, the exceedingly 
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small number of proceedings that have been commenced by private parties 
under sections 75, 76 and 7754 belies that assertion.

In addition, some have argued that compensatory damages for abuse of 
dominance are inconsistent with the purpose of the Act, which they allege 
is to protect competition rather than to protect competitors or consumers.55 
This argument is problematic for two reasons.

First, it is inconsistent with the purpose clause of the Act, which includes 
“ensur[ing] that small and medium-sized enterprises have an equitable 
opportunity to participate in the Canadian economy” and “provid[ing] 
consumers with competitive prices and product choices”.56

Second, it runs headlong into section 36 and the fact that the Act already 
incorporates the notion of compensation for parties injured by anti-com-
petitive conduct.  This right is extended by subsection 36(1)(b) to breaches 
of an order granted under other sections of the Act, including section 79. It 
seems particularly hard to argue that a right to compensation for injury suf-
fered as a result of a breach of section 79 is inconsistent with the purpose of 
the Act, when the statute already allows a right to compensation for injury 
suffered as a result of the breach of an order granted to remedy a breach of 
section 79.

Moreover, even if the current structure of the Act does not embrace cor-
rective justice, Parliament can (and should) adjust the Act to encompass 
such a purpose. If Parliament were to amend the Act to allow a private 
right of action for damages to compensate for losses suffered as a result of a 
breach of section 79, it would be impossible to argue that the purpose of the 
Act does not encompass compensation for parties injured by anti-competi-
tive conduct. In this sense, arguments about current legislative purpose are 
not particularly compelling when the question relates to proposed legisla-
tive reform.

B) Leave Should Not Be Required

We are of the view that there should not be any leave requirement imposed 
on a private action for damages. Such a requirement would undermine the 
goal of increasing enforcement and of developing the jurisprudence. 

The current leave requirement has been criticized as unduly onerous.57  
And, indeed, of the 26 applications brought under section 103.1 that have 
resulted in a decision, leave was refused outright in 18 cases, leave was 
refused without prejudice in 1 case, leave was granted but rescinded in 2 
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cases, leave was granted in part in 2 cases, and leave was granted in full in 
only 4 cases.58 Several other applications were abandoned or settled before 
a decision was rendered. Assuming a similar approach would be applied 
to applications for leave to bring an action for damages, one has to assume 
that the leave requirement would undermine the goal of increasing enforce-
ment. Moreover, in the 26 applications, the Tribunal’s decisions have rarely 
commented on the merits of the case, which further undermines the goal of 
increasing the amount of jurisprudence.

A number of commentators, arguing in favour of imposing a leave 
requirement on a right of action for damages, have raised the spectre of a 
flood of meritless litigation.  They assert that private parties will use litigation 
“strategically”, bringing frivolous claims that will act as an inefficient drag 
on beneficial commercial activity and/or that the threat of such unmeritori-
ous claims will have a “chilling” effect, frightening companies away from 
desirable behaviour.59  However, they provide no cogent evidence of these 
frivolous claims—a failure that has been noted by the Standing Committee 
on Industry, Science and Technology.60 We are not aware of any reason to 
believe that the availability of a private right of action in any of Australia, 
the European Union, the United States, or any of the other jurisdictions 
discussed above has had an adverse effect on economic activity in those 
countries. In the absence of such evidence and in the absence of a com-
pelling explanation as to why Canada’s experience would be any different, 
the argument about the risk of such a “chill” does not seem to be one of 
substance.  

Moreover, other commentators argue that any risk of such over-deter-
rence can be reduced to an acceptable degree through a well-designed 
private right of action (e.g. one in which remedies are limited to actual 
damages and one in which there are meaningful cost consequences to the 
unsuccessful litigant).61

C) The Courts Should Have Concurrent Jurisdiction

The final question to address is whether the Tribunal should retain 
exclusive jurisdiction for hearing cases asserting a breach of the abuse of 
dominance provisions. We believe that it should not, and that concurrent 
jurisdiction should be granted to both the provincial superior courts and to 
the Federal Court to hear plaintiffs’ claims.  We have three reasons.

First, the Competition Tribunal has no procedural mechanism by which 
a class action or representative action could be brought before it. Given 
that claims for harm done to consumers or workers by an alleged abuse of 
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dominance are likely to be brought exclusively by means of a class proceed-
ing, if jurisdiction to hear claims for abuse of dominance were extended 
solely to the Tribunal, claims by consumers or workers would be effec-
tively precluded—a result which does not seem justifiable from a policy 
perspective.

Second, the Tribunal cannot hear common law or provincial statutory 
claims. It is likely that claims for abuse of dominance will be brought con-
currently with other claims, arising at common law or under provincial 
statutes (e.g., conspiracy, interference with economic relations, negligent 
misrepresentation, and breaches of consumer protection legislation). Pro-
vincial superior courts could deal with all of those claims in one proceeding. 
However, if jurisdiction over the abuse of dominance claim is granted exclu-
sively to the Tribunal, a multiplicity of proceedings will necessarily result.

Third, the judges who sit on the Tribunal are few in number, which 
means that the pool of jurists who are called upon to hear cases brought 
before it is very small. If one of the purposes of creating a private right of 
action for abuse of dominance is to foster the growth of a robust body of 
jurisprudence, then limiting the voices who can contribute to that dialogue 
to fewer than half a dozen would seem counter-productive.

The most commonly-cited reason for maintaining the Tribunal gener-
ally and for maintaining its exclusive jurisdiction over abuse of dominance 
matters more specifically is that it includes economists whose expertise is 
particularly valuable in abuse of dominance cases.62  Some have argued that 
criminal conduct requires limited economic evidence, whereas everything 
else—including abuse of dominance—requires significant economic evi-
dence63 and that, accordingly, the courts’ ability to adjudicate conspiracy 
claims should not be used as a basis for concluding that they would be 
equally able to adjudicate abuse of dominance claims.

However, the premise for that argument is incorrect. Expert economic 
evidence is almost always required in price-fixing claims under section 36. 
Consider for example the following statements made by courts in section 
36 cases:

Indirect purchaser actions, especially in the antitrust context, will often 
involve large amounts of evidence, complex economic theories and multiple 
parties in a chain of distribution … [emphasis added]64
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In preparation for certification, expert materials will have to be prepared to 
address the economic impacts of the conspiracy, including the economic 
impact on umbrella purchasers.65

The resolution of these issues will require extensive, expert economic 
evidence.66

Even if it were true that judges hearing price-fixing cases do not need 
to grapple with complex economic evidence, judges in both the superior 
courts and the Federal Court are routinely called upon to consider complex 
expert evidence from a wide range of disciplines, including economics. To 
suggest that those courts are somehow less capable than the Tribunal of 
understanding such evidence is without foundation.

Conclusion

Abuse of dominance appears to be plagued by underenforcement in 
Canada. While more resources have recently been allocated to the Bureau, 
there is good reason to doubt whether that additional funding will be suf-
ficient to remedy the problem.  With a widespread consensus that private 
litigants need to be part of the solution, the time seems ripe for Canada to 
join other jurisdictions with sophisticated competition law regimes and 
introduce a private right of action for damages suffered as a result of abuse 
of dominance. That right of action should be unshackled from any leave 
requirement, with jurisdiction over the claim being granted concurrently 
to the provincial superior courts and the Federal Court. After four decades 
years of inadequate enforcement, and close to 20 years of commentators 
and policy-makers advocating in favour of this legislative change, there is no 
reason to delay any further.
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