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PUBLIC INTEREST AND NON-PRICE CONSIDERATIONS
IN MERGER CONTROL

Professor loannis Kokkoris !

There has been an increasing trend recently in subjecting merger control
assessment to factors that are not merger specific per se. Such factors relate
to public interest considerations, national security considerations, as well as
other types of factors that competition authorities take into account in assess-
ing a merger’s competitive impact. In a number of cases, merger control has
been used to introduce or complement wider industrial policy or other pri-
orities that are unrelated to the economic impact of the mergers in question.
This paper will examine the question of competition law objectives in regard
to their theoretical coherence and consistency and will in that context investi-
gate whether the introduction of a wide range of considerations could possibly
have a detrimental effect and ultimately possibly be at the expense of trans-
parency, practical applicability, predictability and justiciability. It undertakes
in-depth analysis of the role of public interest considerations such as national
security and media plurality in EU and UK merger control, as well as recent
attempts to consider non-price considerations such as privacy under the guise
of the competitive effects of the transaction in question in the EU, the UK, the
US and elsewhere. Ultimately, the author concludes that in the interests of
practicality, predictability and justiciability, merger control for competition
law purposes should focus on the market impacts of the transaction, in both
price and non-price dimensions, but that other factors that may well feature
in conceptions of the “public interest” writ large ought to be addressed pursu-
ant to separate legislation and by other law enforcement agencies.

On observe derniérement une tendance croissante a soumettre 'évaluation
du controle des fusions a des facteurs qui ne sont pas propres aux fusions en
tant que telles. Ces facteurs sont liés a des considérations d’intérét public, de
sécurité nationale, ainsi qu’a d autres types de facteurs que les autorités de la
concurrence prennent en compte pour évaluer l'incidence d’une fusion sur
la concurrence. Dans un certain nombre de cas, le contrdle des fusions a été
utilisé pour introduire ou compléter une politique industrielle plus large ou
d’autres priorités qui ne sont pas liées a I'incidence économique des fusions
en question. L’auteur du présent article examine la question des objectifs du
droit de la concurrence sous l'angle de leur cohérence théorique et, dans ce
contexte, se demande si l'introduction d’un large éventail de considérations
pourrait avoir un effet préjudiciable et, en fin de compte, se faire au détriment
de la transparence, de applicabilité pratique, de la prévisibilité et de la jus-
ticiabilité. 1l entreprend une analyse approfondie du réle des considérations
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d’intérét public comme la sécurité nationale et la pluralité des médias dans le
controle des fusions de 'UE et du Royaume-Uni, ainsi que de récentes tenta-
tives de considérer des facteurs autres que le prix, comme la vie privée, sous le
couvert des effets concurrentiels de la transaction en question dans I'UE, au
Royaume-Uni, aux Etats-Unis et ailleurs. En fin de compte, lauteur conclut
que, dans lintérét de lapplicabilité pratique, de la prévisibilité et de la justi-
ciabilité, le controle des fusions aux fins du droit de la concurrence devrait se
concentrer sur les effets de la transaction sur le marché, tant en ce qui concerne
les prix que les aspects non tarifaires, mais que d’autres facteurs susceptibles
de figurer dans les conceptions de I'« intérét public » au sens large devraient
étre traités dans le cadre d'une législation distincte et par d’autres organismes
chargés de lapplication de la loi.

1. Introduction

There has been an increasing trend recently in subjecting merger control
assessment to factors that are not merger specific per se. Such factors relate
to public interest considerations, national security considerations, as well
as other types of factors that competition authorities take into account in
merger assessment. This trend has been intensifying across many jurisdic-
tions. From the perspective of businesses and their private legal practitioners,
the desirability of this trend is to be assessed first and foremost by its impact
on the transparency, practicability, predictability and justiciability of the
merger control process. All of these factors are at risk under this increas-
ing trend of focusing on non-economic issues when transactions are being
assessed. In a number of cases, merger control has been used to introduce or
complement wider industrial policy or other priorities that are unrelated to
the impact of the merger in question on competition in the affected markets.
Such priorities have given rise to complicated remedies, potentially exceed-
ing the scope of the theory of harm.?

The analysis will consider whether a possible multiplicity of aims for com-
petition law merger control would constitute a desirable state of affairs, and
if so, how the hierarchy of objectives should be addressed in cases where
they conflict. Analysis thereof should ideally demonstrate how multiple
aims do/may coexist in and inform antitrust enforcement and provide valu-
able insights into whether the process and the resulting outcome(s) can be
deemed satisfactory in terms of transparency, practicability, predictability
and justiciability. For this purpose, the necessary contextualisation will focus
on the European Union (“EU”) and United Kingdom (“UK”) landscape and
further undertake some comparisons between United States (“US”), EU and
other competition jurisdictions where appropriate.
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The paper will examine the theoretical coherence and consistency of
competition law objectives and investigate whether the introduction of a
wide range of considerations could possibly be at the expense of the trans-
parency, practicability, predictability and justiciability of competition law in
the merger control context. The analysis will reflect on whether the widen-
ing of the scope of merger control to include non-price considerations such
as privacy, and public interest considerations such as national security and
media plurality could have an adverse impact on these factors. Ultimately,
the author concludes that in the interests of transparency, practicality, pre-
dictability and justiciability, merger control for competition law purposes
should focus on the market impacts of the transaction, in both price and
non-price dimensions, but that other factors that may well feature in con-
ceptions of the ”public interest” writ large ought to be addressed pursuant
to separate legislation and by other law enforcement agencies. If competi-
tion authorities are to be asked to address such conceptions, this needs to
be done pursuant to appropriate legislative interventions and be kept to the
necessary scope that a competition authority is equipped to address.

2. Competition law objectives

The consumer welfare paradigm, and its corollary focus on economic
efficiency, has been gradually increasing in significance in EU competition
law and policy. This has been manifested, for example, in the European
Commission’s application of a more economics-based approach (“MEA”)
to merger review since reforms announced in 2002,’ which saw a turn away
from structural presumptions and a rules-based approach toward an assess-
ment of the economic impact on a case-by-case basis. The application of the
MEA in Europe resulted in the introduction of a single economic goal—the
consumer welfare (allocative efficiency) standard—and an increased reli-
ance on econometric methods for determining whether to block a merger
or to impose conditions. The debate over the suitability of that standard in
the US therefore has implications for the recent EU debate over the appro-
priateness of the MEA, and the recent announcement in the EU of a swing
back toward more rules-based and structural approaches to competition
law enforcement.* Furthermore, the discussion is taking place in the light
of the emergence of suggestions for a widening of the scope of relevant
competition objectives and calls for taking into account considerations that
were hitherto not included in what was traditionally perceived as the scope
of EU competition law goals.

The debate about the definition and interplay of the current goal(s) in EU
competition law and policy has never been a muted one. This had already
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been so before the shift towards “economisation” that picked up speed in
the aftermath of transatlantic divergence in dealing with prominent cases,’
and before the rise to (apparent) prevalence of the consumer welfare stan-
dard. The particularity of EU competition law lay in its also being perceived
as a means to achieve (internal EU-wide) market integration. This was
explicitly reflected in primary EU law,’ so that the common/internal market
integration goal was considered prevalent compared to other objectives.
The latter have for example included promoting the protection of small and
medium-sized undertakings; safeguarding economic freedom (of market
participants)’ bearing the influence at least to a certain extent of the ordo-
liberal school of thought; non-discrimination and fairness. In that sense it
could be argued that the market integration goal was ab initio neither an
exclusive goal nor a strictly economic one, certainly not in the sense of a
fixation on price-related criteria similar to that prevailing in the US.

With the drive for an MEA, the European Commission seemed to have
embraced the consumer welfare (allocative efficiency) paradigm in what
appeared to be an effort to emulate mutatis mutandis the US antitrust
approach that had been dominant for several years at that time.® As will be
shown below, there are a number of concerns in relation to the adequacy
of the consumer welfare test. Indeed, this discontent has been reflected
most recently in the announcement by the EC’ of a return to a more rules-
based and structural approach to abuse of dominance law and one wonders
whether merger control is next.

A) Roots of discontent with consumer welfare

Any examination of the consumer welfare criterion must first acknowledge
a certain controversy surrounding its proper definition as an antitrust goal.
The resulting lack of clarity regarding its meaning is accentuated through
inconsistent judicial application both terminologically and substantively."

B) Consumer Welfare capturing only price effects
of a static nature?

There have been a significant number of criticisms of consumer welfare
and its appropriateness as an antitrust goal.'' Doubts have been expressed
as to whether adequate solutions can be expected either from invoking con-
sumer surplus to measure consumer welfare (in light of the limitations this
would have in the case of industries characterised by dynamic rather than
static price competition) or from seeking to “equate a reduction of con-
sumer welfare with an increase in price or reduction in quality” (as in that
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case other aspects of competition, such as variety or innovation, are not
reflected).!?

The critique relates to the perceived focus of consumer welfare on price
as well as on detrimental conduct of a static rather than a dynamic nature.
Seeking to identify quantifiable harm to consumers causes the focus to move
towards harms of a static nature and away from dynamic issues such as, for
example, innovation, quality and potential competition. The net effect of a
focus on consumer welfare, according to critics, has been to distract com-
petition law enforcers from addressing exclusionary conduct—including
mergers - that ought to be at the forefront of antitrust enforcement."

C) Consumer Welfare and ‘indeterminacy’

A further recurring criticism regarding consumer welfare relates to what
detractors of the paradigm refer to as its ‘indeterminacy’.'* The critique
focuses on the link between consumer welfare and the enhanced certainty
that it should ideally deliver, as argued by its proponents. According to
critics, the certainty achieved by the reliance on the consumer welfare para-
digm is below expectations in light of the particularly abstract nature of the
key notions of ‘welfare’ and ‘efficiency’ that lie at the heart of the concept.”

The latter point, that is, the fashioning of the concept as an ‘economic
abstraction™ is further linked to the perception of consumer welfare as an
exclusionary tool that allegedly does not allow for anyone else other than
overwhelmingly economists to put forward convincing and credible con-
sumer welfare arguments in the majority of (at least the demanding) cases.
The projection of this argumentation extends to issues of legitimacy, exclu-
sion and ultimately democracy' to the extent that the consumer welfare
standard is perceived as ultimately allowing economists and lawyers to
‘advanc[e] their own self-referential goals, free of political control and eco-
nomic accountability’.'® Referring to (US) antitrust enforcement in general,
Wau states that the dominance of the consumer welfare standard ‘has led
enforcers to place an emphasis on price-fixing cases or horizontal mergers
that can be shown to have clear price effects over more complex, but poten-
tially much more important cases.™

Irrespective of the discussion on the desirability of a widening of the range
of the aims of competition law, and echoing critique on US antitrust policy
in this regard—and most, if not all, proponents of alternative paradigms
seem to agree on this, regardless of how intensive a broadening of antitrust
objectives, to include non-economic ones, they may propose—the quest for
economic efficiency (and its beneficial impact on citizens) in the author’s
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view remains and should remain the primary concern for antitrust policy
across jurisdictions.

A possible benefit for both proponents of consumer welfare as the sole
goal of EU competition law and policy, as well as possibly for the whole of
the competition law community and the consumers themselves, could lie
in the need to re-approach consumer welfare more rigorously. Consumer
welfare has already been at the centre of a certain degree of controversy in
EU law,” and current developments might contribute to seeking further
and in-depth adjustment of the concept to the particularities and specific
concerns of EU competition law and policy.

D) A move towards competition law embracing
multiple objectives?

As EU competition law and policy has been applied against the backdrop
of a multiplicity of goals for a considerable time, experience may prove to be
beneficial in balancing possibly conflicting objectives. Nevertheless, in that
regard, conceptual and terminological clarity of the paradigm, sound eco-
nomics and legal analysis and awareness that the weighing process might
bear implications on the degree of justiciability and the effectiveness of
institutional design, are of the essence. This is even more so in light of the
recurring criticism regarding the perceived inconsistency in enforcement
generated by the multiplicity of aims in the past.

The discussion of the suitability of EU competition goals and the pursuit
of non-economic goals in EU competition law can be fruitful as a means of
both identifying misconceptions of the notion of consumer welfare as well
as areas in need of clarification and improvement.?' It will be interesting
to observe which direction the discussion will take in the near future. One
implication is already obvious: what could, in the recent past, be interpreted
and criticised as an EU law-specific discussion against the backdrop of the
creation of the internal market and away from focusing on solely economic
objectives and the application of up-to-date economics, is now openly dis-
cussed on both sides of the Atlantic. Criticism and/or discomfort regarding
the alleged “pollution” or “dilution” of EU competition law by to a greater
or lesser extent “political”, “social”, “moral” or at least not “purely” econom-
ics-related (stricto sensu: price- and efficiency-related) considerations (such
as the ones related to, e.g,, ordoliberal school of thought insights, internal
market integration, protection of small- and medium-sized enterprises efc.)
seems to originate rather more from a practical point of view than from a
fixation on a so-called purity of EU competition law. The discussion about
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the merits of and the problems associated with an approach towards com-
petition law objectives that encompasses multiple goals will have to provide
satisfactory answers to these criticisms.

Issues relating to the feasibility of a multi-faceted approach need to be
addressed. For example, according to Lianos,” a shift (or more precisely,
an examination of the possibility to shift) to a ‘polycentric’ competition
law, i.e., a competition law embracing more than a single aim and going
beyond the boundaries and the constraints posed by the perceived reliance
of ‘monocentric’ competition law on ‘the price-based revealed prefer-
ence approach of a representative consumer on a specific relevant market,
without factoring in the analysis the action and interests of real individuals
simultaneously active in various social spheres’,” should not be considered
as a call for an overextension of competition law objectives in the direc-
tion of an all-encompassing strive for covering a heterogeneous multitude
of aim-related considerations. As Lianos correctly points out in reference
to Judge Easterbrook, this would ultimately lead to a loss of relevance and
of focus in the quest to identify what needs to be governed and taken into
account by the law.?* Lianos admits that the question as to whether the
move from monocentric to polycentric competition law can be achieved is
pretty much an open one at this stage. Whilst his main argument focuses on
the stance and resistance to such a move to be expected from competition
authorities and academic commentators, the main concern should rather
be primarily linked to the feasibility and desirability of such an endeavour.
The emergence of elements relating to various aims that are not necessarily
optimally covered within the scope / under the consumer welfare paradigm
and the price theory approach (and the perceived willingness of competi-
tion authorities in Europe to take the elements in question into account)
is far from being straightforward and even less so from being tantamount
to an affirmation of a perceived necessity to abandon the primary role that
the orientation towards consumer welfare has played in competition law
enforcement in Europe so far. Furthermore, enforcement in this context
(cf. e.g., the German Competition Authority—Bundeskartelamt or “BKA” -
decision in Facebook)® is not necessarily uncontroversial and in some cases
with good reason.

This is not to suggest that the discussion in question should be muted. It
needs, however, to be framed in such a manner as to not be conducted in
a way that can potentially jeopardize the predictability of enforcement for
market participants.
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3. Antitrust populism

The purpose of the present section is to shed some light on the concept of
populism and how it has been manifested in the antitrust / competition law
context. The discussion will take into account the current debate in US anti-
trust and seek to contextualise its relevance against the specific backdrop of
EU competition law and the discourse on competition law objectives, par-
ticularly the suitability of the consumer welfare paradigm.

In terms of its historical background, the rise of populism in the US in an
antitrust context has been widely associated with the prior or concurrent
emergence or strengthening of—mostly politically influenced—populism.*
The difficulty in defining populism has been manifest and does not nec-
essarily point in a single direction: populist trends have been identified in
both the left as well as the right part of the political spectrum and each has
different implications for antitrust law generally, and for merger review in
particular.

The main ‘populist’ trends in US antitrust result at the moment in calls
against ‘bigness” on the one hand, and against enforcement on the other.”
As noted by Lao,? certain proponents of antitrust populism in the US seem
to be critical of size as such. Reference seems to be usually made to new
economy, digital and high-tech markets, with a view to advocating a move
away from the consumer welfare standard to the extent that the latter does
not accommodate an approach attacking the size of the undertakings in
question per se and which could possibly consist in interventions of a struc-
tural kind without the need to demonstrate additional anti-competitive
conduct or effects as identified by the current standard.”

Although the public discussion in Europe regarding the best way to
address the challenges posed by tech giants and increased market power has
been intense, it is rather doubtful whether the impact of similar thinking
is nearly as significant as its US counterpart: populism in the EU-related/
centered discussion, at least in an academic context, does not occupy centre
stage (yet); it is, however, possible/conceivable that there is a surge of popu-
list approaches in the EU as well, if the discussion on competition aims and
policy in general is conducted along the lines of the US debate.

On the other hand, in light of the fact that to a certain extent the chal-
lenges posed by digital markets and platforms are largely terra incognita for
competitive assessment, it is necessary cautiously to refrain from turning
the discussion into a polarizing binary argument. Further caution is advis-
able against an overreach of attributing populist tendencies to parties and
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practices concerned, as name-calling would in all likelihood have a stifling
and counterproductive effect on the ongoing discussion.*

A) Caution should be exercised with regard to the potential
emergence of populism in the present debate

In a sense, the recent intensification of the discussion on the widening
of the scope of competition law objectives is not surprising: the financial
and economic crisis and its effects as well as the continuing rise of global
market players and new economy markets have also increased expecta-
tions—particularly of consumers and the public in general—with regard to
more ample as well as more effective enforcement of competition rules. The
recent resurgence of populism, particularly in the US, seems—despite the
differences between the two major competition law regimes in the US and
the EU respectively—to have led to a strengthening of a widely shared per-
ception that competition rules and the enforcement thereof are or should
be a panacea that should successfully address all concerns and issues that
can be prima facie even remotely linked to the size and power of big enter-
prises: the chief implication of such a stance is a call for a wider perception
of competition law aims.

As mentioned above, the discussion about the merits of a wider set of
competition law objectives should not be considered concluded in light of
the present challenges. It is also advisable to exercise caution with regard
to the framing of the discussion in terms of populism, at least in the sense
of the term employed in relation to the respective debate in US antitrust.
However, it is far from certain that, should more extreme positions occupy
the forefront of the debate, the risk of populist notions having an impact on
the ongoing discussion could be successfully averted. In any case, as further
discussed below, a complete move away from consumer welfare or a sig-
nificant dilution thereof vis-a-vis other objectives might prove to be more
disruptive than seeking to continue applying the standard in question and
possibly supplementing enforcement through specific regulation regarding
digital markets/platforms where appropriate.”

B) The discussion should not refrain from identifying
possible areas for improvement

Consumer welfare has proven to be a rather flexible tool/standard and
has—successfully—been employed to address anti-competitive practices in
an EU context. The risks of abandoning or weakening the consumer welfare
standard are considerable; in this author’s view they should not be under-
estimated and they do not for the time being seem to offset the perceived/
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expected advantages of such a shift. Furthermore, the widening of the range
of competition law objectives entails certain risks and can lead to a dilution
of competition enforcement that is not facilitated sufficiently by the tools
traditionally considered to pertain to competition law. This is not to say
that the particularities and challenges stemming from the emerging digital
markets are to be overlooked: the economic analysis of these markets is far
from having been concluded and it is hence advisable to refrain from engag-
ing in drastic changes with regard to the identification of the optimal (in the
case of multiple aims: balance of) competition law objective(s), particularly
in light of the fact that the enforcement by the Commission does not seem to
suffer greatly from dealing with the competitive issues under the consumer
welfare paradigm. However, if the challenges in question are proven to be
insurmountable, an entrenchment and opposition to a possible rethinking
of the need to introduce specific legislative improvements and/or examine
the approach to enforcement should not be ruled out.

We turn now to traditional facets of non-price competition before looking
into public interest considerations such as national security and media plu-
rality as well as privacy considerations. As we will see, the current consumer
welfare paradigm seems ably to address traditional facets of non-price com-
petition when viewed in a broader context that permits non-econometric
evidence. That being said, the examination of national security, media
plurality and privacy concerns appears to be at odds with the expertise of
competition law enforcement agencies, and sometimes the goals of con-
sumer welfare.

4. “Traditional” facets of non-price competition

A deterioration of a firm’s competitive offer to consumers may take
several forms. The most usual form will be an increase in the price of the
relevant products. In addition to price, competitive harm as a result of a
merger can arise in relation to relatively short-term non-price parameters
such as the quantity sold, service quality, and geographic location, as well as
relatively longer-term parameters such as product range,” product quality,*
productive capacity and innovation.* The ability of firms to adjust these ele-
ments, and also the time within which they can do so, will depend upon the
market concerned.”

The importance of non-price factors in the assessment of competitive
effects can be pronounced. For example, in the assessment of coordinated
effects in mergers, tacit collusion in cartels, and abuse of collective domi-
nance, coordination is thought to be facilitated to the extent that the



2023 CANADIAN COMPETITION LAW REVIEW 187

products are homogenous, or where the level of differentiation between
firms is stable. In such a context, there are limited non-price incentives for
buyers to switch while price differentials are fixed and prices are raised. If
the non-price (differentiation) factors are not immediately observable, then
coordination using non-price focal points, combined with the required
information gathering can be difficult to do tacitly. If there are too many
non-price differentials that must be kept constant in a coordinated outcome
it can be difficult to agree rules without explicit communication even if the
features can be monitored.

Non-pricing factors of competition have been incorporated in legislative
texts as well. On August 19, 2010, the US FTC and US DOJ issued their
revised Horizontal Merger Guidelines. These updated Guidelines incorpo-
rated non-price considerations in merger analysis. The revised Guidelines
stated at the outset that “[e]nhanced market power can also be manifested
in non-price terms and conditions that adversely affect customers, includ-
ing reduced product quality, reduced product variety, reduced service, or
diminished innovation. Such non-price effects may coexist with price effects,
or can arise in their absence.” They also added that a merger that results
in “a reduced incentive to continue with an existing product-development
effort or reduced incentive to initiate development of new products” may
constitute a substantial lessening of competition.”

While price is certainly an important factor for many consumers, a
simple focus on price presents a number of problems. Consumers may face
a non-price-related detriment such as access, poor quality, lack of infor-
mation, reduced choice, or less innovation. Price may not be the primary
factor in determining consumption decisions in all markets. Price may not
be the main means of competition between the incumbents in the market.
A single consumer may suffer different detriments in different markets.

Thus, alternative means of competition can range from entirely non-
economic ones to those that retain focus on economic objectives without
however focusing exclusively on the price criterion.

The UK merger guidelines have also incorporated consideration of both
price and non-price parameters in their assessment of the competitive
impact of a merger on customers:

o price and output—generally, it is thought to be easier for firms to
adjust price than to adjust output;

« other non-price short-term decision variables such as service quality
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and product range®® (the authorities may often treat these as being
determined simultaneously with price and output®);

« medium-term decision variables such as product quality; and

o long-term decision variables such as geographical location, capacity
and innovation.”

Theories of harm may also set out the aspects of competition which the
authorities expect to worsen as a result of the merger. A firm’s competitive
offer to consumers may take several forms: in addition to price, non-price
parameters might include the quantity sold, service quality, product range,*
product quality,* geographical location, productive capacity and innova-
tion.* The ability of firms to adjust these elements, and also the time within
which they can do so, will depend upon the market concerned.

Averitt and Lande illustrate the importance of non-price factors in compe-
tition assessment by giving the example of a merger in the book publishing
sector. They note that, while such a concentration may not necessarily result
in higher prices, it is likely to lead to a decrease in editorial diversity and
‘thus, to a narrowing of the competing marketplace options expressed in
terms of the types of titles offered’ which can be challenged under the ‘ordi-
nary, universal standards of Section 7, once that Section has been properly
construed to recognize the role of options and of non-price competition.™**
Stucke and Grunes take the same position in discussing how US antitrust
law can be modified so that it can include in the relevant analyses the mar-
ketplace of ideas.*” These arguments, which suggest a change in approach
and thus a different interpretation of the relevant legislative instruments in
order to assess the impact of a concentration on editorial competition, are
equally valid for the Commission’s relevant decision-making.

The Commission itself acknowledges in its Guidelines on the assessment
of horizontal and non-horizontal mergers the non-price dimensions of
effective competition such as high quality, a wide selection of goods and
services, and innovation, and takes the stance that its mission is to prevent
mergers that would be likely to deprive customers of these benefits by sig-
nificantly increasing the market power of firms. An increase in market
power in that regard refers to ‘the ability of one or more undertakings to
profitably increase prices, reduce output, choice or quality of goods and ser-
vices or diminish innovation’ [emphasis added].*® It has convincingly been
argued that these dimensions of competition are ‘of particular importance
in the Internet, broadcast television, and radio industries, where the compe-
tition extends beyond advertising prices.”” In that respect, considering the
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inclusion in a merger analysis of markets in which the quality rather than
the price of the products offered is relevant and examining the impact of a
concentration on non-price competition are legitimate subjects for compe-
tition law inquiries.

A focus on non-price factors of competition as essential in assessing con-
sumer harm has also been incorporated in the debate regarding the aims
of competition law. The proponents of the “consumer choice” standard
(as opposed to the consumer welfare standard), for example, argue that it
would better accommodate medium term aspects such as variety and long
term aspects such as innovation that seem to pose difficulties when assessed
by means of the consumer welfare standard.*® Proponents have referred
to particular cases in which the “consumer choice” criterion would seem
to be crucial, such as Microsoft,* where in its media player tying decision
the European Commission focused on the anti-competitive effect stem-
ming from preventing customers to base their choices on their non-price
preferences, hence taking into account factors the consideration of which
would be rendered easier if a consumer choice paradigm were explicitly
introduced. Similar traits are detected by the proponents of the switch to a
consumer choice goal in EU* and US cases.”

Because the consumer welfare standard encompasses both price and
non-price elements, the two standards diverge when there is a deterioration
of the quality of the post-merger product, even if there is no price increase.

In another alternative to the consumer welfare standard (which effec-
tively ignores any improvement to the welfare of producers), we could
consider also producer surplus, and would assign weights to the benefits to
consumers and producers respectively, with each effect weighted accord-
ing to its impact on the social welfare. Benefits to consumers are generally
weighted more heavily than benefits to producers.” This so-called “bal-
ancing weights” approach was adopted, for example, by the Competition
Tribunal in Canada in its re-consideration of the Superior Propane case in
2002.*

5. Public interest as non-price competition consideration

The concept of public interest varies considerably from one jurisdiction
to the other. There is wide diversity of what jurisdictions consider to be rel-
evant to the public interest, starting from total welfare criteria to economic
and non-economic (e.g., plurality of media, public security) considerations.
The concept of public interest differs from one legal system to the other:
some jurisdictions use a very precise and narrow definition, while others
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use an open list of public interest considerations, or a broader, more flexible
definition. There is no exact definition of what public interest is, and, there-
fore, the interpretation is left to the relevant authority.

Pursuant to an OECD report,* the public interest is assessed by either the
competition authority, which also conducts the substantive competition test
(single authority model) or by another institution or body, like a sectoral
regulator or a government department (dual responsibilities model). The
different institutional settings lead to different enforcement challenges.

To illustrate these challenges, we provide below a brief account of the
approaches that some of the main regimes take in relation to national secu-
rity and media plurality.

6. Proliferation of National Security Considerations
A) European Union

In the EU regime, Article 21 of the EU Merger Regulation (“EUMR”)
allows Member States to adopt, with regard to concentrations with an EU
dimension, measures to protect certain interests other than competition, as
long as these measures are necessary and proportionate to their aim and
compatible with EU law. Article 21 EUMR distinguishes between “recog-
nised interests” (all of which are considered prima facie legitimate), namely
security of supply, plurality of the media and prudential rules, and “other
public interests”, which require ex ante review by the Commission.

Examples of Member States attempting to intervene under Article 21 in
the Commission’s review of a proposed merger include the following:

o  Spain cited Article 21 as justification for imposing certain conditions
on E.ON’s bid for Endesa (Case COMP/M.4110), as well as on Enel
and Acciona’s bid for Endesa (Case COMP/M.4685), although both
transactions had already been cleared unconditionally on competi-
tion law grounds by the Commission.

o Polandimposed divestment conditions on the Unicredito/HVB merger
(Case COMP/M.3894) under Article 21, despite the fact that the full
transaction had already been authorised by the Commission on com-
petition law grounds.

o TItalycited Article 21 as justification for refusing to authorise the Alber-
tis/Autostrade merger (Case COMP/M.4249),based on public concerns
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unrelated to competition law. This occurred during the Commissions
review of the transaction, which was subsequently cleared.

Furthermore, nearly half of the Member States® have screening
mechanisms in place to assess non-competition law considerations of
concentrations focusing on national security aspects. That being said, the
existing screening mechanisms are characterised by differences in scope
and procedure: ex-ante/ex-post; voluntary/mandatory notification general/
sectoral coverage; companies/assets; applicable to investments from other
Member States and third countries or third countries only, etc.*

The Commission has suggested taking further measures as regards those
investments from third countries that may raise security and public order
concerns. First,an EU Communication has suggested further concrete steps
for Member States and, where relevant, the Commission, to screen certain
foreign direct investments into the EU.”” The Commission recently issued a
Regulation®® in order to establish a framework for the Member States, and
in certain cases the Commission, to screen foreign direct investments in
the European Union, while allowing Member States to take into account
their individual situations and national circumstances.” The Regulation
provides that the Commission may carry out a screening on the grounds of
security and public order, in cases where a foreign direct investment may
affect projects or programmes of Union interest. It also establishes essen-
tial elements of the procedural framework for the screening of such foreign
direct investments by Member States, including transparency obligations
and the obligation to ensure adequate redress possibilities with regard to
decisions adopted under these screening mechanisms. At the same time, it
maintains the necessary flexibility for Member States in screening foreign
direct investments, allowing them to adapt to changing circumstances and
their specific national context. Finally, the Regulation sets up a mechanism
for cooperation between Member States, notably for the cases where foreign
direct investment in one or more Member States may affect the security or
public order of another Member State.

These changes may introduce an additional roadblock in the approval
of concentrations and risk predictability, increasing the level of complex-
ity and causing legal uncertainty. While beyond the scope of this paper,
future research could assess the impact of the Regulation and also incorpo-
rate all assessments made under the new regime. In addition, such research
could analyse all decisions under Article 21, whether based on security of
supply, plurality of the media, prudential rules, or “other public interests.”
It will be interesting to determine what facets of the public interest, beyond
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competition, will come to be protected, as well as the extent to which politi-
cal and other subjective concerns may (or may not) creep into the analysis.

B) United Kingdom

In the UK, prior to the entry into force of the Enterprise Act 2002, mergers
were reviewed under a broad public interest test, which included compe-
tition considerations. With the adoption of the Enterprise Act 2002, two
significant changes took place. Firstly, the primacy of a competition-based
test was stated. Secondly, a list of public interest considerations that could
be taken into account in merger assessment was included in the Act. The
UK merger control regime thus explicitly allows for intervention in mergers
by the Secretary of State on national security and media plurality grounds;
also, there is a safeguard procedure, under which ministers can give notice
of an additional public interest ground, if it happens to arise in a particular
case, and seek the approval of Parliament to use it. The Secretary of State can
also intervene in a very limited number of cases on public interest grounds
where the jurisdictional thresholds for merger review are not met.

A recent case, Hytera’s proposed acquisition of digital radio manufacturer
Sepura, invoked a public interest intervention notice on national security
grounds. There have been six other such interventions on national security
grounds, including defence mergers General Dynamics/ Alvis,° Finmecca-
nica/ AgustaWestland,* Finmeccanica/ BAE Systems,”* Lockheed Martin/
Insys®® and General Electric/ Smiths Aerospace.** Those transactions were
ultimately cleared by the Office of Fair Trading after the parties offered
remedies.

The current UK merger control system does not apply, however, to:
o Mergers involving most small businesses;

o Investments in new projects, such as new-build nuclear power sta-
tions—until they begin operation; or

« Transfers of “bare assets’, such as machinery or intellectual property,
which do not amount to an “enterprise”

In a recent significant legislative development,”® the UK government
addressed these gaps in the applicability of the regime and amended the
turnover threshold and share of supply tests within the Enterprise Act
2002.% This is to allow the government to examine and potentially inter-
vene in mergers that currently fall outside the thresholds in two areas: (i) the
dual use and military use sector, and (ii) parts of the advanced technology
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sector. For these areas only, the Government proposes to lower the turn-
over threshold from £70 million to £1 million and to remove the current
requirement for the merger to increase the share of supply to or over 25%.5

In the longer term, the government intends to follow the example of other
developed countries and make more substantive changes to how it scruti-
nises the national security implications of foreign investment. The reforms
have a particular focus on ensuring adequate scrutiny of whether signifi-
cant foreign investment in critical businesses raises any national security
concerns and providing the ability to act in circumstances where this might
be the case. The expectation is that the need to act would be relatively rare,
but the risk that this can turn into a tool to implement industrial policy and
other political considerations does exist.

The proposals are concerned only with national security, and arguably
are designed to be focused and proportionate in their scope and application.
The potential reforms in the UK regime include:

o an expanded version of the ‘call-in’ power, modeled on the existing
power within the Enterprise Act 2002, to allow the government to
scrutinise a broader range of transactions for national security con-
cerns within a voluntary notification regime and/or;

« a mandatory notification regime for foreign investment into the
provision of a focused set of ‘essential functions’ in key parts of the
economy. Mandatory notification could also be required for new proj-
ects that could reasonably be expected in future to provide essential
functions and/or foreign investment in specific businesses or assets.

A research project as mentioned above would assess these proposals and
all assessments made under the new regime. The impact of Brexit could also
have a bearing on the approach of the Competition and Markets Author-
ity in the UK (responsible for merger control) and the government under
the new regime and the research project could endeavour to assess whether
Brexitis contributing toa more insular and protectionistapproach by the UK
regime, or to divergence from EU and other international norms. Already,
the proposals put forward for the proliferation of grounds upon which a
merger can be reviewed have led to uncertainty in those areas—clear guid-
ance as to the grounds upon which additional discretion will be exercised
will be important in order to ensure that such reviews remain practicable
(to the extent possible), predictable and capable of judicial review.
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C) USA

United States agencies do not consider public interest factors beyond the
interest in the enforcement of the antitrust laws, and believe that enforce-
ment decisions should be based solely on the competitive effects and
consumer benefits of the transaction under review.

However, the Committee on Foreign Investment in the United States
(CFIUS) is an inter-agency committee authorized to review transactions
that could result in the control of a U.S. business by a foreign person in
order to determine the effect of such transactions on the national security
of the United States. During the review period, CFIUS members examine
the transaction in order to identify and address, as appropriate, any national
security concerns that arise as a result of the transaction. CFIUS can decide
within an initial 30-day review period but in certain circumstances CFIUS
may initiate a subsequent investigation, which must be completed within
45 days (or within 60 days if complex), but only once the formal notice has
been accepted.®® These deadlines affect the timing of the approval of transac-
tions and can be extended by questions and in practice the process can take
several months.

If CFIUS finds that the covered transaction does not present any national
security risks or that other provisions of law provide adequate and appro-
priate authority to address the risks, then CFIUS will advise the parties in
writing. If CFIUS finds that a covered transaction presents national security
risks and that other provisions of law do not provide adequate authority to
address the risks, then CFIUS may enter into an agreement with, or impose
conditions on, parties to mitigate such risks or may refer the case to the
President for action.

Where CFIUS has completed all action with respect to a covered transac-
tion or the President has announced a decision not to exercise his authority
with respect to the covered transaction, then the parties receive a “safe
harbour” with respect to that transaction.

Again, a potential research project could discuss the cases that have been
assessed by CFIUS as well as by FTC/DOJ and analyse the approach they
took. It could focus on CFIUS assessments and the implications they can
have for consolidation in various industries. and discuss recent caselaw with
a view to assessing whether the US regime is unduly protectionist when it
comes to merger control, or if the CFIUS process is transparent, practicable,
predictable and capable of judicial review.
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D) China

Since the Anti Monopoly Law (AML) ® of the People’s Republic of China
came into force in 2008, China’s competition law authority, the State Admin-
istration for Market Regulation (“SAMR?”), has reviewed over 750 merger
cases. It is noteworthy that there have been a number of merger cases that
show the use of antitrust law for political or other extraneous purposes. In
2013, the competition authority at the time,” the Ministry of Commerce
(“MOFCOM?”) published four conditional clearance decisions: Glencore/
Xstrata, Marubeni/Gavilon, Baxter/Gambro and MediaTek/MStar. Each
decision turns on its own facts but recurring themes have been identified:”

o SAMR has shown itself prepared to find market power notwithstand-
ing relatively low market shares;

o there is a continued attraction for the imposition of elaborate and
onerous hold-separate arrangements as a condition for clearance;

o as a precondition to clearance, SAMR has sought commitments to
supply key products to the Chinese market on favourable terms;

o SAMR will not shy away from imposing extraterritorial remedies
even where the competition economics basis for seeking the commit-
ment might not be that clear-cut; and

» coordinated-effects theories of harm arise with some regularity in the
published decisions.

All foreign investment in China is subject to discretionary approval by
SAMR or one of its local branches. In some sectors, special regulatory
approvals may be required by other administrative agencies as well. Foreign
investment is also regulated on a sector-by-sector basis by SAMR as out-
lined in the Foreign Investment Industrial Guidance Catalogue, which has
periodically been revised in recent years. Under the Foreign Investment
Industrial Guidance Catalogue, some sectors are closed to foreign invest-
ment or subject to foreign ownership restrictions, while foreign investment
in certain industries is encouraged through preferential policies.”

China also has a national security review regime, which is relevant if
the transaction will result in the acquisition of “actual control” by the
foreign investor of a Chinese domestic business involved in the military
sector (including enterprises located near key and sensitive military facili-
ties and other enterprises active in connection with national defence), key
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agricultural products, as well as sectors involving key energy infrastructure,
transport, technology and equipment manufacturing. If a transaction needs
to be reviewed on national security grounds, it will be conducted by an inter-
ministerial committee, which will be led by the NDRC as well as SAMR.

In addition, the Rules on Mergers with and Acquisitions of Domestic Enter-
prises by Foreign Investors (the M&A Rules) also require a notification to
SAMR where a transaction will result in a foreign investor obtaining a con-
trolling equity interest in a domestic Chinese enterprise under any of the
following circumstances:

o the domestic target operates in a ‘key industry’;
« the transaction has an impact on state ‘economic security’; or

o the domestic target possesses a well-known trademark or established
Chinese brand.

Under the Security Review Circular, whether a proposed M&A transac-
tion constitutes a threat to national security will be determined by looking
at its potential impact on:

o The production and supply of products and services and the relevant
facilities necessary for national defence within China;

o National economic stability;
o Order within society;

«  Chinas ability to research and develop key technologies relating to
national security.”?

The national security review is conducted in two phases: a ‘general review’
(Phase I), which lasts up to 30 working days and a ‘special review” (Phase
IT), which lasts up to 60 working days. Where the Committee cannot reach
consensus, the transaction may be referred to the State Council for final
determination, for which there is no time limit for a decision. Where the
Committee determines that a transaction gives rise to national security con-
cerns, parties may be required to abandon or (in cases where completion
has already occurred) unwind the transaction, or to put in place remedial
measures to address the concern.

MOFCOM’s™ decision in Maersk/MSC Mediterranean Shipping/CMA
CGM is an example of industrial strategy infiltrating merger control
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decision making. In June 2014, MOFCOM declared its decision to block
the network centre jointly established by A.P. Moller—Maersk A/S, MSC
Mediterranean Shipping Company SA and CMA CGM SA.”> This was the
second prohibited case™ since the Anti-Monopoly Law of the PRC came
into effect in 2008. MOFCOM argued that the network centre constituted a
merger under China’s anti-monopoly law.””

MOFCOM was concerned that the establishment of the network centre
would eliminate or restrict competition in the Asia-Europe Route container
liner shipping service market.” More specifically, MOFCOM observed that
the transaction would strengthen the merged entity’s controlling power
over the market, significantly increase market concentration, and further
raise entry barriers, to the detriment of rivals, consignors, port operators
and other stakeholders.”

The US Federal Maritime Commission (FMC)* had approved that same
transaction, however, in March 2014, holding that the agreement would
neither reduce competition, unreasonably increase transportation costs nor
reduce transportation services.*! In June 2014, the EC decided not to open
an investigation into the proposed alliance.® Under European competition
law, shipping alliances, such as those discussed in this case, do not qualify
as mergers but are subject to Article 101 of the Treaty on the Functioning of
the European Union. Besides, certain consortium activities benefit from a
block exemption.**

There have been criticisms that MOFCOM’s decision to block the trans-
action was largely motivated by industrial policy.** Competition concerns
played an important but not necessarily a decisive role in MOFCOM’s
review process. The China Shipowners’ Association proactively lobbied
MOFCOM to block the deal.®> Before making the final decision, MOFCOM
consulted with the Ministry of Transportation and the NDRC.* The lack
of transparency in the rationale of MOFCOM to block this transaction
can fuel concerns of industrial policy inappropriately influencing merger
control decisions. This in turn impacts adversely on the transparency, pre-
dictability and justiciability of merger review.

Globally, there is therefore potentially a degree of overlap between
national security reviews and review under the competition law regimes,
and the relationship between these potentially overlapping review regimes
is yet to be clarified in a number of jurisdictions. What is clear, however,
is that national security reviews are typically not undertaken solely—or
in some cases at all—by the competition law enforcement agencies that
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are typically responsible for merger review, and that the criteria on which
national security is judged are not related to competitive effects.

We turn now to media plurality as a non-price competition element that is
taken into account in merger assessment under the public interest umbrella.
As media plurality assessment is quite jurisdiction specific, we will discuss
the approach in the UK regime.

7. Media plurality as a public interest consideration
in the UK

As noted above, prior to the entry into force of the Enterprise Act 2002,¥
mergers were reviewed in the UK under a broad public interest test, which
included competition considerations. With the adoption of the Act in 2002,
the primacy of a competition-based test was made explicit, but a list of
public interest considerations that could be taken into account in merger
assessment includes media plurality grounds. In the case of a media merger
for which a public interest intervention notice is issued, the Office of Com-
munications (OFCOM) should provide a report to the Secretary of State on
“the effect of the consideration or considerations concerned on the case.”®

The public interest regime created by the 2002 act represents a paradigm
shift in several respects. Firstly, the notion of public interest under the 2002
act basically excludes the competition law-based ‘substantial lessening of
competition’ (SLC) test from its scope. In other words, the Act draws a clear
distinction between competition law considerations and other ‘public inter-
est considerations’ in merger control, instead of an overarching notion of
public interest. Secondly, from an institutional point of view, while the Act
leaves no room for political intervention with respect to SLC-based merger
assessments, it mainly preserves the former institutional approach regarding
public interest assessments. Arguably, the earlier institutional setting “pro-
tects” the competition law regime from political interventions.* However, it
also strengthens the idea that public interest interventions are mainly politi-
cal, thereby not objective.” Finally, the Act sets public interest criteria as an
exceptional intervention mechanism. The latter is two-folded. Firstly, the
Act limits its public interest considerations to particular concerns specifi-
cally listed under the Act. Secondly, it confers an exceptional power on the
Secretary of State to seek subsequent parliamentary approval in order to add
a new public interest criteria to the list. **

The considerations currently listed under section 58 of the 2002 act
consist of national security, media plurality and the stability of the UK
financial system. Originally, national security was the only public interest
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consideration listed in the act. Subsequently, media plurality was added as
a public interest consideration by the Communications Act in 2003. Finally,
the stability of the financial system was added by order as a public interest
concern during the Lloyds/HBOs merger in 2008.>

Media plurality is not a pre-defined concept under the Enterprise Act 2002.
The term is mostly described in statutory texts, court decisions, reports and
policy papers with reference to its attributes and functions. In its lexical
meaning, it is simply the state of being “more than one”.”” However, in the
context of media plurality, the term also resonates with ‘pluralism” which
is defined as ‘the existence of different types of people, who have differ-
ent beliefs and opinions, within the same society’.* In that sense, it can be
said that media pluralism is more than just counting the number of media
owners but is also about a variety of other factors which come into play such
as diversity of sources and range of content available to society.”

Media plurality assessment in the UK is essentially equivalent to what is
meant by “media pluralism”*® Nevertheless -surprisingly - the distinction
between the terminology (namely, between “pluralism” and “plurality”) has
not been greatly debated in the decisions of UK courts and enforcement
authorities.” Instead, media plurality has been understood as a very broad
concept. For example, Lord McIntosh*, during the parliamentary debates
of the Communications Act in 2003, interpreted the term as follows:

“Plurality is a very subjective notion. It is not susceptible to the same kind of
economic analysis as competition issues. It is very much a matter of judg-
ment of what “feels” right. For this Bill, our approach has been to examine
each media audience, including cross-media audiences, and to judge the
level of plurality that we consider necessary. It is important to recognise that
setting artificial limits on markets can make them economically less efficient.
But we need to protect plurality and recognise that there is a minimum level
of plurality below which we must never go.”

Protecting media plurality is clearly associated with preserving the dem-
ocratic process and the functioning of political institutions,'” including
protecting and promoting diversity within and amongst media enterpris-
es.!” In its 2015 Framework, OFCOM stated that “plurality is not a goal
in itself, but a means to an end.”'* Taking these points together, media
plurality in the legal context can be defined as the existence of a sufficient
number of different types of people who have different beliefs and opinions
in control of media enterprises with a view to ensure diversity within and
amongst media enterprises and to prevent too much influence of a person
on public opinion and the political agenda.
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8. Measuring Plurality

In BskyB/ITV, the UK Competition Commission (CC), one of the prede-
cessor competition authorities to the Competition and Markets Authority,'”
took the concept of ‘plurality’ as referring to both the range and the number
of persons in control of media enterprises.' Significantly, as stated above,
CC made a distinction between ‘internal’ and ‘external’ plurality.'® ‘External
plurality’ was defined as plurality which could be described by the range of
information and views across different media groups, while ‘internal plural-
ity’ was defined as plurality which could be described by the range within
individual media groups.'®

CC measured plurality of news in three steps. Firstly, it attempted to
analyse the existing level of plurality by using certain indicators such as
market shares and surveys.'”” Secondly, it tried to identify the contribu-
tion of merging parties (as distinct entities) to that level of plurality. In its
analysis, CC gave particular regard to the combined market shares of the
parties in the market for ‘television news viewing’ and cross-media owner-
ship. Finally, it accounted for the degree of internal plurality, particularly
editorial independence in media enterprises under common ownership.'®®

In Fox/Sky, OFCOM’s 2015 Framework was used as the principal frame-
work to define substantial quantitative and qualitative criteria. Quantitative
criteria were listed as availability, consumption and impact.'” In its deci-
sion, CMA referred to availability as meaning “the number of providers
at the relevant consumption point.” Consumption was used in reference
to the “frequency with which these sources are used and the time spent
using them”. Lastly, impact referred to the way the content of the news
affected the “formation of people’s opinions” (e.g., trust). As stated in Fox/
Sky, the problem with quantitative metrics is that they are not sufficient
in themselves to establish a theory of harm."* CMA, in that regard, made
a distinction between the “contextual factors that provide background to
inform the availability, consumption and impact metrics” and “qualitative
evidence, being evidence that is relevant to our assessment and is not easily
quantifiable.”!!

CMA’s detailed analysis on the assessment of diversity in the viewpoints
that are available and consumed basically takes account of availability, reach,
consumption and multi-sourcing pre- and post-transaction."* As for avail-
ability, CMA decided that there were a significant range of news sources
available. However, it also pointed out that merely counting numbers would
not give any insight on influence.'” As for reach, CMA concluded that Sky
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reached 9 percent of the population in the UK. Its primary competitors
were BBC (62%) and ITN (43%). Significantly, the CMA employed a cross-
platform reach metric, allowing it to measure the total Fox, News Corp and
Sky reach of 31 percent of the UK population.'* According to that metric,
the combined entity would be the third biggest in terms of reach, coming
after BBC (77%) and ITV (39%).""> CMA defined consumption as “fre-
quency with which they access [a particular media source] and the length
of time [viewers] spend reading or viewing it.”!¢ In terms of consumption
criteria, CMA stated that Sky was only slightly less consumed than ITV.
The CMA said that it noted “Sky News has been seen by third parties as a
positive competitive force in the provision of news.”!” According to share
of reference for consumption criteria, BBC accounted for 42 percent of the
population, followed by ITN (11%) and Sky (6%) in 2016.

Internal plurality issues were also discussed in detail for the first time
in Fox/Sky. The discussion in the decision provided an in-depth view of
the content of internal plurality. In its analysis, CMA firstly discussed a
board resolution adopted by Fox that aimed to prevent editorial influence
on Sky News by Fox."'® CMA stated that such a board resolution would
be insufficient to prevent a reduction of internal plurality because the
board resolution could be easily revoked, there were unclear procedures on
appointing the head of Sky News (who might therefore be worried about
having to please Fox), and the body which would have enforced such rules
was inexperienced."”

In the second place, CMA looked into the culture of editorial indepen-
dence at Sky News.'? The Authority, while admitting the existence of such
a culture, pointed out that as the appointment of the senior staff could be
influenced by the Murdoch Family Trust (MFT) the said culture could be
changed over time.” Thirdly, CMA assessed audience expectations and
commercial incentives. The parties put forward the idea that a change in
editorial matters did not make sense from an economical point of view
because customers would switch upon such change.'” However, CMA con-
cluded that influence as such may be subtly exercised in a way that it would
not change viewers’ perception of the channel’s impartiality, because, it
asserted, the channel could attract other viewers following a change in edi-
torial matters.'” Finally, the Authority considered regulatory restrictions
which would preserve internal plurality within the organization. However,
it found that protection against editorial alignment was limited, as the
Broadcasting Code allowed for a significant margin of discretion in edito-
rial matters.'” The Authority, in particular, underlined the indirect ways
Fox could influence Sky News on editorial matters.'>®
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The common criticism for the assignment of the CMA to media plural-
ity cases is that the CMA does not have extensive expertise in such cases.'*
On the other hand, CMA’s media merger inquiries are examples of CMA’s
ability to assimilate and analyse extensive amounts of data. The 411-page
Fox/Sky final report in particular, illustrates CMA’s maturity in conducting
a Phase-2 public interest inquiry as well as its ability to build upon insights
from the previous case-law in media mergers. A second criticism is that the
CMA’s role in media plurality cases contradicts its statutory duty to promote
competition.'” The balancing act of competition concerns and media plu-
rality considerations is not a straightforward task.'?

However, it must be emphasised that the CMA does not make the final
decision on such considerations. It is for the Secretary of the State to balance
the various public interests at stake. The Secretary of State’s decision-mak-
ing role in media plurality cases can also be criticised on multiple grounds.'”
The first and the most obvious problem is the high risk of politically biased
decision making. NewsCorp’s bid to acquire the full control of BskyB in
2010 was highly illustrative of that point. The immediate comments after
the announcement of NewsCorp’s bid to acquire 60.9% of BskyB shares'*
suggested that the bid was problematic, at least on political grounds."' The
initial concern for the regulators was on cross-media ownership issues. This
was mainly because NewsCorp was then the biggest newspaper company
in the UK, accounting for one third of the whole market, and Sky was the
biggest broadcaster. However, eventually, two other incidents determined
the fate of the case. Firstly, the then-Secretary of State Vincent Cable stepped
down because of a statement to some reporters, indicating that he had
“declared war on Rupert Murdoch™?? just after he issued a European Inter-
vention Notice'** on 4 November 2010. Secondly, a phone-hacking scandal
within the “News of the World”, a subsidiary of NewsCorp, was uncovered
during the investigation which eventually led to the withdrawal of the bid."**
The latter also provoked a public inquiry led by the Lord Justice Leveson
(“Leveson Inquiry”)."*

To a certain degree, the appointment of the CMA to assess the public
interest in media cases creates a measure of consistency and continuity,*
and therefore alleviates somewhat the extent of concerns of unpredictability
in political decision making."’

After discussing the approach taken to media plurality in the UK, we turn
below to the approach competition authorities take to privacy consider-
ations in merger assessment.
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9. Privacy as a non-price competition parameter

Privacy considerations as a competition assessment factor are a recent
development in the substantive assessment of mergers, and one that is likely
to become increasingly relevant as a non-price consideration.

The incorporation of data privacy into a competition assessment usually
follows two approaches. The first approach is based on the theory of con-
sidering privacy as a fundamental right and how privacy can constitute a
unilateral theory of harm in merger assessment by focusing on the impact
of the merger on privacy."*® On this theory, the competition authorities can
restrict and block mergers on the basis that they threaten the data privacy
of individuals and refuse to allow the merger until the parties ensure the
implementation of data safeguards. That is, the competition authorities
themselves would protect privacy rights in personal data.

A second, more common, approach has been the incorporation of data
privacy into the competition effects analysis. This approach looks at the
protection of personal data as one of the parameters of competition: will the
merger lead to reduced privacy protection as a form of quality and is this
relevant as a choice criterion for consumers?"** To the extent that privacy
concerns motivate consumer behaviour, this approach fits privacy into the
traditional competitive effects framework.

The OECD report on ‘Data-Driven Innovation: Big Data for Growth
and Well-Being’ highlighted a significant uptick in data-driven mergers.'*
Prime examples of such mergers include Google/Double Click, Facebook/
Whatsapp, and the recent acquisition of LinkedIn by Microsoft."*' Such
mergers are partly driven by the desire to acquire and combine new data
assets viewed as a key source of competitive advantage in developing and
providing digital services.'*?

10. The role of ‘privacy’ in merger control proceedings

The European Commission considers that ‘price’ is not the sole crite-
rion of merger review but on the other hand, there are inclusions of some
‘non-price competitive’ parameters that need careful consideration while
reviewing any merger.'*

In the data-driven economy, where the products are often free (e.g., Inter-
net searches), then the competition effects analysis shifts necessarily towards
non-pricing parameters. However, the competition authorities seem to lack
the tools and methodologies to assess privacy as a non-price parameter of
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competition. This is because the dominance of ‘neoclassical price theory’
for the normative understanding and methodological tools of competition
analysis focuses only on price.'*

The assessment of non-pricing parameters especially ‘privacy’ in mergers
seems well accepted theoretically, but there are practical impediments to
its application. Firstly, how to measure a reduction in privacy is uncertain.
Secondly, even if such measures would exist, it is not for a competition
authority to define an optimal level of privacy or to judge what reduction in
privacy is acceptable. Thirdly, the linkages between data-sets would mean
that other efficiencies would have to be balanced against any intrusion on
privacy. Fourthly, the potential remedies companies would offer to relieve
the competition concerns, or to safeguard a specific level of privacy, could
lead to uneven restrictions on privacy on actors in the same market, thus
itself distorting competition.** For this reason, some jurisdictions such as
Canada, for example, have established a separate authority responsible for
data protection as such, while the competition authorities examine privacy
only insofar as it is seen as a parameter of competition.

The inclusion of privacy and protection of personal data in the current
merger review framework as a non-price parameter of quality is very much
in consonance with the consumer welfare goal. The devaluation of quality
is readily understood as a factor that lowers consumer welfare. That being
said, there exists an issue of evaluating and assessing competition based on
non-price factors such as quality, which differ according to different con-
sumers. How to measure the market’s collective perception of quality, when
money is not changing hands?

When a merger is price-centric the competition authorities can readily
formulate a theory of harm, but the same has been difficult where the merger
is found to be non-price-centric.

The earlier formed and tested theories of harm, in the Commission’s deci-
sions, usually focus on the customer side of the multi-sided market. Privacy
considerations arise in data markets which frequently relate to two-sided
markets (e.g., platform-based markets), however. Any harm to consumers
on that side comes about indirectly through the raised prices of the custom-
ers to the merged entity."*® In a number of two-sided markets, consumers
do not face a monetary payment (e.g., the online marketplace)."” If it is
possible to come to terms with the notion that access to personal data can
be seen as the price the consumer pays to access a zero price service, and
not just an aspect of the quality of that service, as has been traditionally the
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analytical perspective of non-price considerations, a theory of harm can
then be formulated.**®

The assessment of privacy in merger control seems acceptable as a matter
of principle but no success has yet been achieved in assessing privacy as a
theory of harm in a merger case. Firstly, how to measure a reduction in
privacy is uncertain. Secondly, even if such measurement techniques were
to exist, a competition authority has no expertise to define an optimal level
of privacy or to judge what reduction in privacy is acceptable. Thirdly, the
potential remedies companies would offer to address the competition con-
cerns from merged data, or to safeguard a specific level of privacy, could
pose significant implementation challenges as a remedy."** The latter chal-
lenge could be addressed through the requirements imposed on a number
of companies in the big tech sector by the recent regulatory initiatives in
the EU and elsewhere."® Competition authorities will need to address these
challenges in order to incorporate privacy considerations in merger assess-
ment in a way that will be transparent and will not adversely affect legal
certainty.

11. Conclusion

There are increasing calls for the expansion of merger analysis beyond
price, to take into account non-price aspects of competition, as well as non-
competition related considerations such as national security and media
plurality. It is important to assess whether such considerations are indeed
competition law concerns or present an opportunity to achieve other policy
aims by using the merger control regime. In some cases (e.g., data privacy)
this approach is justified on the basis of “traditional” competition/merger
control analysis. In some cases, the legislation mandates the competition
authorities to consider factors outside of the competition sphere (e.g., issues
of media plurality). Finally, there are some cases where merger control has
been used as a pretension for achieving or contributing to other policy aims
(e.g, industrial policy such as the Maersk/MSC Mediterranean Shipping/
CMA CGM case in China).

It is unclear whether at this stage of the development of competition
law and policy in the EU the question of identifying the central objective
of competition law matters [that much] in terms of the actual enforce-
ment and if it does so, to what extent this is the case.” A possible answer
to this query needs to take into account institutional aspects and identify
possible repercussions and from adding non-competition related factors
into the competitive analysis. Ultimately, in the interests of transparency,
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practicality, predictability and justiciability of competition laws, I have con-
cluded that merger control for competition law purposes should focus on
the market impacts of the transaction, in both price and non-price dimen-
sions, and that other factors that may well feature in conceptions of the
“public interest” writ large, such as national security or media plurality or
privacy as a fundamental right, ought to be addressed pursuant to separate
legislation and by other law enforcement agencies.
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