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Introduction

The abuse of dominant market position provisions of the Competition Act were a new addition with the 1986

revision to the Act. They replaced the previous criminal offence of monopolization, which had not been

effective in controlling market behaviour. This article does not purport to be a detailed discussion of the

abuse of dominance provisions, which may be found elsewhere.' Nevertheless, abuse of dominance is the

broadest, and appears to be the most actively enforced, of the reviewable conduct provisions. In light of

almost a decade of experience with the provisions, and the development of some jurisprudence thereunder,

it is appropriate to consider how Canada's monopoly law is developing.

After almost a decade of living with the abuse of dominance provisions, we have, along with a number of

settled proceedings and one now ongoing, only three decisions of the Tribunal. That is not a particularly

solid foundation upon which to reach conclusions. Nevertheless, these cases do give some guidance as to

how the Tribunal approaches some aspects of the provision.

A preliminary conclusion that one can draw is that, when looking to whether or not a respondent enjoys

market power, or its acts have or are likely to result in a substantial lessening of competition, the question

of how many other participants there are actually active in the Canadian marketplace is going to be of

tremendous significance. The Tribunal has not shown very much interest in arguments that alleged

exclusionary conduct has not demonstrably injured consumers, or that competition for rather than within

the marketplace is effective in maintaining a competitive environment. The consequence of that approach,

if it does indicate a trend, is that firms enjoying large market shares are at real risk of having fairly common

distribution and contracting practices (exclusive dealing, most favoured nations clauses, meet or release

clauses, "long" term contracts) successfully attacked as anti-competitive acts. By contrast the competitors

or potential competitors of these firms tend to receive the protective benefit of the abuse of dominance

provisions, whether or not there is any clear evidence that their participation within the marketplace would

lead to tangible consumer or efficiency benefits.2



Autumn 1995 00

CANADIAN COMPETITION RECORD

The Section

Pursuant to Section 79 of the Act, where one or more persons substantially or completely control a class

or species of business throughout Canada or any area thereof; have/has engaged or is/are engaging in a

practice of anti-competitive acts; and the practice has had, is having or is likely to have the effect of

preventing or lessening competition substantially in a market, the Tribunal may make an order. A non-

exhaustive list of anti-competitive acts is set out in section 78 of the Act, which include:

(a) Squeezing, by a vertically integrated supplier, of the margin available to an unintegrated customer

who competes with the supplier, for the purpose of impeding or preventing the customer's entry into,

or expansion in, a market.

(b) Acquisition by a supplier of a customer who would otherwise be available to a competitor of the

supplier, or acquisition by a customer of a supplier who would otherwise be available to a competitor

of the customer, for the purpose of impeding or preventing the competitor's entry into, or eliminating

the competitor from, a market.

(c) Freight equalization on the plant of a competitor for the purpose of impeding or preventing the

competitor's entry into, or eliminating the competitor from, a market.

(d) Use of fighting brands introduced selectively on a temporary basis to discipline or eliminate a

competitor.

(e) Pre-emption of scarce facilities or resources required by a competitor for the operation of a business,

with the object of withholding the facilities or resources from a market.

(f) Buying up of products to prevent the erosion of existing price levels.

(g) Adoption of product specifications that are incompatible with products produced by any other person

and are designed to prevent his entry into, or to eliminate him from, a market.

(h) Requiring or inducing a supplier to sell only or primarily to certain customers, or to refrain from

selling to a competitor, with the object of preventing a competitor's entry into, or expansion in, a

market.

(i) Selling articles at a price lower than the acquisition cost for the purpose of disciplining or eliminating

a competitor.
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The Cases

The first abuse of dominance case was brought against The NutraSweet Company (the "NSC")2 The NSC

was alleged to have abused its dominant position with respect to the supply of the intense sweetener

aspartame. Its conduct was alleged to have excluded other aspartame suppliers from the marketplace. NSC

had a Canadian patent which expired in 1987. Its U.S. patent was not to expire until 1992. At the time

of the hearing (early 1990) NSC satisfied 95 percent of Canadian demand for aspartame. NSC had chosen

to brand its aspartame, advertise its brand, and pay customers an allowance for displaying the brand on

their packages.

NSC's principal competitor had a small production facility which was just reaching its output capacity by

the time of the hearing. Canadian demand for aspartame was some 5 percent of total world demand. U.S.

demand was 75 percent of world demand. European demand was 15 percent of world demand, and the rest

of the world represented some 5 percent of total aspartame used. NSC's contracts with Canadian customers

tended to be requirements contracts (the majority for one year, some for a few years), and included a
trademark display allowance which was paid by NSC for display of NSC's logo on the consumer packaging

and in advertising. Some of the contracts contained most favoured nation and meet or release clauses. The

evidence was that these were requested by the customers.

The Tribunal found that NutraSweet had abused its dominant market position by taking actions which had

the tendency to exclude other aspartame suppliers. It made an order prohibiting repetition of the conduct

found to be exclusionary.

The second abuse of dominance case was brought against Laidlaw,4 in respect of its alleged abuse of dominant

position in the "dumpster" garbage collection business in some communities on Vancouver Island. Again,

Laidlaw was alleged to have engaged in conduct which kept competitors out of the business. The various

anti-competitive acts alleged against Laidlaw included:

(a) Purchasing rival firms, and the employment of broad non-competition covenants.

(b) Purchasing rival disposal systems under the threat of extensive and expensive litigation from Laidlaw

should they not "sell out".

(c) Signing contracts with individual users serviced by municipal garbage collectors, and then threatening

the municipality with legal action should it award a garbage collection contract to another firm.

(d) Obtaining written contracts from customers on the "pretext" that a mere formality was involved,

or some other alleged misrepresentation.
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(e) Signing three year contracts with "evergreen" renewal clauses.

(f) Obtaining contracts granting Laidlaw a right of first refusal (or right to compete) on the customer's

business even after termination of the contract for other purposes.

(g) Obtaining contracts with exclusivity provisions.

(h) Obtaining contracts permitting price increases unless the customer objected to notice of such increases.

(i) Obtaining contracts with liquidated damages clauses'for early termination in the amount of 6 times

the monthly fees or 30 percent of monthly fees multiplied by the remaining months of the contract.

(j) Threatening litigation to enforce supply agreements, even when the agreements were very likely

unenforceable at common law.

Laidlaw agreed to drop its right of first refusal and right to compete (meet or release) clauses, which the

Tribunal, somewhat peculiarly, stated were "certainly anti-competitive" because they allegedly permitted

Laidlaw to engage in price reductions only selectively, and prevented secret price-cutting.

As in the NutraSweet case, the Tribunal found that Laidlaw's contracting practices, and various aspects

of its conduct outlined above, constituted abuse of its dominant position. Laidlaw was prohibited from

continuing conduct found to be anti-competitive.

The most recent abuse of dominance case to be heard by the Tribunal involved a challenge to A. C. Nielsen's

conduct related to the business of providing consumer product sales information based on check-out scanner

data.5 Nielsen had entered into exclusive contracts with grocery and drug retailers to purchase their

scanner retail check-out data, which it used as the primary basis for its leading market research tool.

Manufacturers who wish to know how their products fare in the marketplace contract with Nielsen to obtain

survey data based on supermarket and drugstore check-out scanner information, together with supplementary

information gathered from, amongst other sources, warehouse shipments and in-store surveys.

The Director alleged that Nielsen's exclusive agreements with retailers to purchase this data (and as well

most favoured nation agreements with retailers which required a new competitor to pay at least as much

as Nielsen would pay to get access to the information), its long term (up to five years) contracts with

customers (particularly customers which Nielsen thought would likely be targeted by a new competitor),

and its tendency to arrange that its contracts expire at different times, constituted anti-competitive acts

designed to exclude competition in the scanner based market research market.

As in NutraSweet and Laidlaw, the Tribunal found that Nielsen's conduct did constitute abuse of its dominant

market position. It required that Nielsen not enter into or enforce contracts for the exclusive purchase of
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scanner check-out data from supermarkets or drug stores, and it permitted customers to terminate existing

supply contracts on eight months' notice if they wished to do so. As well, Nielsen was required to provide

some historic information to a rival seeking to enter the market, in order to assist that entry.

Control

Conduct constituting abuse of dominant market position tends to be fact specific. To explore the content

of the statutory tests in the abuse of dominance provision it is necessary to examine the decisions of the

Tribunal in NutraSweet, Laidlaw and Nielsen, to give some context and content to the statutory tests.

The first statutory test is that in order to make an order the Tribunal must first find that one or more

persons substantially or completely control a class or species of business. In NutraSweet the Director

submitted that control must mean control over supply. NutraSweet submitted that control must mean

market power, or the ability to set prices above competitive levels for a considerable period. The Tribunal

accepted NutraSweet's conceptual submission, but looked to various indicia of market power, such as

production capacity, market share, and ease of entry (including sunk costs, length of time necessary to enter,

process patents or other technological barriers, and regulatory approvals) in determining the existence of

control.

This conceptual approach was accepted in Laidlaw as well:

Market power in the economic sense is the power to maintain prices above the competitive level without losing
so many sales that the higher price is not profitable. It is the ability to earn supra-normal profits by reducing
output and charging more than the competitive price for a product.'

However, the Tribunal in Laidlaw stated that prima facie a large market share likely meant that a firm

will have market power. The Tribunal stated that the determination of control required an analysis of

whether the firm involved enjoys economic market power, and that a high market share alone will give

rise to a prima facie conclusion that a party is "dominant".7 A market share below 50 percent does not

give rise to such a prima facie conclusion.

Laidlaw enjoyed a market share of between 85 percent and 90 percent. Laidlaw's competitors, however,

enjoyed considerable excess capacity, which would normally permit them to discipline Laidlaw's pricing, and

might therefore have permitted Laidlaw to argue that its high market share did not give it market power.

The Tribunal pointed out that the impact of the excess capacity was tempered by the existence of Laidlaw's

long-term contracts, and by the apparent unwillingness of its competitors to use price as an inducement

to attract customers. It is peculiar to determine one firm's market power by reference to a voluntary

decision by its competitors not to price aggressively, even as one aspect of the determination.

The Tribunal in Nielsen adopted the control test as set out in NutraSweet. That is, that control involves

market power - the ability to set prices above a competitive level for a considerable period of time. It noted
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that one must usually look to indicia such as market share and barriers to entry to provide an indication
of market power. Nielsen argued that notwithstanding that it was the only supplier of the product in the
market in Canada, the retailers controlled the necessary input. As well, the customers were large, powerful
manufacturers of consumer goods and therefore Nielsen's market power was relatively low. The Tribunal
rejected Nielsen's argument, noting that in Laidlaw it had concluded that a prima facie determination of
market power can be made by considering market share. Here, Nielsen had 100 percent of the scanner
based market tracking service business in Canada, and consequently prima facie it enjoyed market power
in the absence of evidence that there were no barriers to entry. In fact, the Tribunal stated that Nielsen

did not even attempt to argue that there were low barriers to entry.

The argument that the owners of the information, the retailers, were powerful enterprises which could check
Nielsen's market power, was rejected by the Tribunal as a factor diminishing Nielsen's market power. The
Tribunal stated that the retailers' own power might let them enjoy some of Nielsen's monopoly profits
themselves, but did not diminish Nielsen's market power. If, however, the theory holds that monopoly rents
can only be achieved once, it is not clear why there would be a negative effect on competition, regardless
of Nielsen's conduct. Therefore, Nielsen either may not have had market power, or its conduct may not
have lessened competition. However, the Tribunal was not hospitable to that argument.

It is worth noting that the Supreme Court of Canada, in the case of Nova Scotia Pharmaceutical Society
v. the Queen,8 indicated that the word "undue" in the conspiracy section of the Act requires only the ability
to behave independently of the market in a passive way. By contrast it noted that under the abuse of
dominance provision the Director must show substantial or complete control over a class or species of
business, which is greater market power than simply behaving independently of the market. Such a
formula, the Supreme Court stated, requires that the dominant person be able to influence the market. It
suggested that a higher test, that is that a greater potential for impact on competition, is required under
the abuse of dominance provision than is required under the conspiracy provision, for conduct to be actionable.
Nevertheless, given the presumptions stated by the Tribunal as to market power and market share in
NutraSweet, Laidlaw and Nielsen, firms with a large market share start off well behind the "eight ball"
in attempts to demonstrate a lack of control or market power.

Class or Species of Business

As an aspect of determining market power it is necessary to define the business in respect of which the
respondent is alleged to be dominant, or have control or power. In NutraSweet, the Director submitted that
a class or species of business should be examined in the commercial sense, as was done in R. v. Eddy Match
Co.9 NutraSweet submitted that the statutory formula "class or species of business" should be treated as
synonymous with the concept of a product market. The product market approach was accepted by the
Tribunal. In its examination of the question of product market, the Tribunal stated that the questions of
substitutability and price elasticity of demand (and supply) were central to such an analysis.
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In the Nielsen case the Tribunal concluded, as in NutraSweet, that class or species of business means a
product market, but not a geographic market. In Nielsen the respondent argued for a commercial approach

to defining class or species of business, while the Director reversed the position he took in NutraSweet, and

argued that class or species of business was synonymous with product market.

In considering the facts of the Nielsen case, the Tribunal noted that, since small changes in relevant price

would not cause buyers to move from a scanner based tracking service to other sorts of product tracking
services, those other types of services were not the same class or species of business as the product offered

by Nielsen.

The decision of the Supreme Court in the Nova Scotia Pharmaceutical Society0 case contains a good review

of issues and investigations related to product market definition.

Anti-Competitive Acts

In addition to controlling a class or species of business the statutory test requires that respondents must

engage in a practice of anti-competitive acts. As noted above, section 78 lists various acts, but that is an
illustrative, not exhaustive, list.

In NutraSweet the Tribunal noted that there must be an anti-competitive purpose associated with an anti-

competitive act. Anti-competitive purpose may be drawn from evidence of subjective intent in documents

or statements of the Respondent," as well as from the acts themselves, together with their necessary and
foreseeable consequences. The Tribunal noted that a consistent pattern in the anti-competitive acts referred
to in section 78 (except section 78(f)) is that the dominant firm's competitor is the target, not the fellow

actor, although horizontal arrangements are not necessarily excluded from sections 78 and 79. The purpose

common to all anti-competitive acts, except that listed in section 78(f), is to cause an effect on a competitor

that is predatory, exclusionary or disciplinary.

By way of specific anti-competitive acts, the Tribunal in NutraSweet noted that exclusivity is consistent with

the other anti-competitive acts in section 78. Similarly, predatory pricing, in addition to the specifically

noted sale below acquisition cost (section 78(i)), may constitute an anti-competitive act.

In Laidlaw the Tribunal noted, with respect to anti-competitive acts, that acquisition of most competitors

can constitute an anti-competitive act or acts, particularly if the purchases were made under economic

duress of threatened aggressive competition. As well, long-term exclusive contracts can constitute anti-
competitive acts (as was found in NutraSweet), although such agreements are often efficiency enhancing.

Each case will turn on its own facts. Evergreen contracts, contracts of adhesion, meet or release clauses

all may constitute anti-competitive acts in some circumstances. Finally, the Tribunal noted that anti-

competitive intent may be proved by direct evidence, but can also be drawn from the challenged actions,

as a person may be deemed to have intended the effects of his or her actions.
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In Nielsen, the Director alleged that Nielsen's exclusive contracts with retailers for the purchase of their

check-out data, clauses in contracts which would result in a significant reduction of revenue from Nielsen

if retailers sold data to third parties, and "long-term" contracts with customers, all constituted anti-competitive

acts. That is, their purpose was, as found by the Tribunal, to withhold scarce resources from the market

and to prevent competitive entry into the market. Similarly, Nielsen's strategy of staggering contract
renewals reinforced these anti-competitive acts, because without data from a variety of retailers it would

be impossible for a competitor to enter into the marketplace.

Nielsen had argued that its principal potential competitor, Information Resources Inc. ("IRI"), had itself
introduced the concept of exclusive purchase contracts in Canada, in 1985, and Nielsen was acting in self-

defence by responding with similar arrangements. The Tribunal stated, however, that obtaining a dominant

position in order to defend against another firm potentially becoming dominant is not an acceptable business
justification. The Tribunal also rejected Nielsen's argument that its exclusive contracts were necessary to
prevent free riding, noting that most of Nielsen's investments were not of the sort on which a competitor

could free ride. It further noted that even if exclusive contracts were justified in the early stages of

establishing Nielsen's business, that defence might not be available later once it established a dominant

position. The Tribunal noted that the proof of the existence by Nielsen of motivations for long-term contracts

unrelated to any anti-competitive purpose would be relevant to an evaluation of whether the conduct

constituted anti-competitive acts, but the mere proof of some legitimate business purpose would not be
sufficient to disprove the fact of anti-competitive acts. Ultimately, the Tribunal concluded that Nielsen

entered into its various contractual arrangements with the intent and effect of excluding competition.

Practice

The next aspect of the statutory test, once the Tribunal has found that there is control over a class or species
of business, and found anti-competitive conduct, is that the Tribunal must find that the person engaging

in the anti-competitive acts has done so as a practice. The definition of practice has not been much

advanced by the Tribunal's abuse of dominance decisions. In NutraSweet and Nielsen, the Tribunal provided
some limited guidance, stating that for a practice to exist there must be more than an isolated act, and
that different anti-competitive acts, taken together, could constitute a "practice".

Substantial Lessening of Competition

The final, and key, statutory precondition which must be met for the Tribunal to make an order under the

abuse of dominance provisions is that there must be a finding that the respondent has or is likely to engage

in acts which will have the result of lessening competition substantially. This is the heart of the provision,

as it deals with whether the conduct is likely to injure the economy. Unfortunately, the Tribunal in
NutraSweet did not discuss in any detail what might constitute preventing or lessening competition

substantially. It stated that "in essence, the question to be decided is whether the anti-competitive acts
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engaged in by NSC preserve or add to NSC's market power". The Tribunal reviewed a number of factual

matters, and concluded that there was a likelihood of such prevention or lessening of competition, without

any real analysis of the concept of what constitutes a substantial lessening of competition. In particular,

there was no discussion of, or conclusion that, consumer welfare was adversely affected by NutraSweet's

activities.

In the Nielsen case the Tribunal adopted the approach taken in NutraSweet. It attempted to explore

whether the anti-competitive acts engaged in preserved or added to Nielsen's market power. Nielsen had

argued that its arrangements had not prevented or lessened competition substantially because IRI was able

to compete with Nielsen for exclusive contracts when they came up for renewal. That is, Nielsen was

competing for the market with IRI, rather than within the market. The Tribunal rejected that argument,

stating that Nielsen had not demonstrated how or why that type of competition for exclusive contracts would

produce the result that one looks to competition for, being lower prices and better products. The answer

to that question as posed by the Tribunal may well be that in competing for the market a more efficient,

effective, innovative firm will be able to pay more and bring more to the table, and therefore its conduct

may result in lower prices (perhaps through its payments to retailers who will, if they are themselves in

a competitive environment, use those payments in their own competitive marketplace) and more innovative

services to consumers, and greater efficiency in the economy. The Tribunal seemed to reject the concept

that competition for the market can be as important to the competitive process as competition within the

market. It also, effectively, seemed to equate the question of a substantial lessening of competition with

the question of whether a competitor has been kept out of the market, which may be a very narrow view

of what is involved in the process of competition.

Finally, and perhaps of greatest significance, the Tribunal put the onus on the respondent to demonstrate

why competition for the market would contribute to a competitive marketplace. That is, there was a

presumption not of efficiency but of foreclosure, which the respondent was required to rebut.

In any question of monopolization, the difficult question is how to draw the line between hard competition,

and conduct seeking to prevent competition. The NutraSweet and Nielsen cases do not provide much insight

into how the Tribunal will make that determination. In Laidlaw, there was even less guidance as to what

might constitute a substantial lessening of competition. The Tribunal stated, in relation to the fact that

at some times Laidlaw enjoyed a 100 percent market share, that a 100 percent market share is a prima

facie lessening of competition which is substantial.

Limitations

Even if all the preconditions for the making of an order under the abuse of dominance provision are met,

the section permits the Tribunal to decline to make an order, if it is of the view that no order is appropriate.

It has never declined to make an order. In Nielsen, it stated that the occasions upon which the Tribunal
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would exercise its discretion not to issue an order would "surely be rare". It also noted that simply because

the Director could not prove that the requested order would be effective, that did not constitute a reason

not to make an order.

Section 79 also provides a variety of specific qualifications or limitations on the orders which may be made:

(a) Any order, except a simple prohibition of anti-competitive practices, shall be made in such terms

as will, in the Tribunal's opinion, interfere with the rights of the Respondent, or others, only to the

extent necessary to achieve the desired purposes (section 79(3)).

b) In determining whether the practice has lessened, is lessening or is likely to lessen competition

substantially, the Tribunal shall consider whether the practice is a result of superior competitive

performance (section 79(4)).12

(c) It is not an anti-competitive act to do something pursuant only to the exercise of any right or the

enjoyment of any interest derived under an intellectual property statute (section 79(5)). It is unclear

what the courts will ultimately determine is an act engaged pursuant only to an exercise of any

right or enjoyment of any interest under an intellectual property statute.3

(d) No application may be brought more than three years after the practice has ceased (section 79(6)).

(e) No abuse of dominance application may be brought in respect of the same facts which give rise to

a conspiracy proceeding or merger application (section 79(7)).

Joint Dominance

The abuse of dominance provision is typically applicable to the actions of a single dominant firm. However,

the language of the provision permits applications against "one or more persons". The difficult question

is what level of coordination between two or more persons will be necessary to find that they are, together,

abusing a dominant market position. In NutraSweet, Nielsen and Laidlaw, the respondent acted alone. In

Canada (Director of Investigation and Research) v. AGT Directory Limited et al. 14 a consent order was made

against the various Yellow Pages publishers in Canada, who were found to be jointly dominant in the Yellow

Pages business. However, the matter was decided on consent, without argument. Further, there were

actual agreements between the publishers upon which to found joint action. It is unclear what sort of

coordinated activity, short of agreement, will constitute joint dominance. It is submitted, however, that

conduct which might fall short of conspiracy, but which is something more than mere conscious parallelism,

should be the sort of conduct to which the section is directed.15
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Conclusion

Abuse of dominance will continue to be a relatively active area of enforcement.6 The Director has announced

this as a policy priority. In many respects this is the very heart of the Act, and after almost ten years

of living with the provision it is appropriate to attempt to get a sense as to what conduct may result in

an order from the Tribunal.

With a large market share, such everyday arrangements as exclusive contracts, multi-year contracts, meet

or release clauses and most favoured nation clauses will be suspect. Justification for conduct based on

defending one's market position, attempting to prohibit free riding, and seeking to develop efficiency based

on exclusive relationships will be suspect. The fact of a large market share, some barriers to entry, and

any conduct which may look to be exclusionary will create an uphill battle for the respondent. Efficiencies

will, apparently, not be presumed to be the norm, and the Tribunal will tend to be of the preliminary view

that the more competitors there are actively engaged in the marketplace, the better.

The preliminary conclusion to be drawn from the early cases is that enterprises which enjoy the lion's share

of sales are at serious risk. Since a high market share may be prima facie evidence of control of a market,

and perhaps even of a substantial lessening of competition, and since firms will be presumed to intend the

consequences of their actions, virtually any aggressive conduct by firms with a large share of the market

may attract a successful challenge. The real issue for competition law is to find a good way to distinguish

between tough, aggressive competition, and abuse. So far, it is submitted, the cases have not been able

to articulate the distinction. As a result, competitors seeking to enter have been benefited but it is not

as clear that the process of competition, or consumer choice and price, or efficiency in the marketplace have

been improved.
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Canada v. Brunet, [1909] A.C. 330 (P.C.), which indicate that intellectual property rights are frequently circumscribed,
and that, since the grant, particularly of a patent, includes the right to prevent others dealing with the goods, that
larger right necessarily includes the smaller right of preventing those goods being dealt with except under expressly
prescribed conditions. The impairment competition inherent in the rights expressly provided for in the Patent Act
is not undue. (See Columbus Gramophone Company v. Vanner, supra and Kimberly-Clark of Canada Ltd. v. Molnlycke
AB (1982), 61 C.P.R. (2d) 42. See also Zelon Industries v. Bonar & Benis (1978), 39 C.P.R. (2d) 5; Berleuer Gramophone

Co. v. Scythes (1916), 31 D.L.R. 787 (Sask. S.C.); and NutraSweet, supra, note 3).
14 Canada (Director of Investigation & Research) v. AGT Directory Limited (18 November 1994), No. CT9402/19
(Comp. Trib.).
15 See R. v. Canadian General Electric Company Ltd. (1976), 15 O.R. (2d) 360 at 406-408 (H.C.) and Basic British
Slag Ltd. v. Registrar of Restrictive Trading Agreements, [1963] 1 W.L.R. 727 at 734, 747 (Eng. C.A.).
16 In addition to the NutraSweet, Nielsen and Laidlaw cases, the Director settled a planned abuse application against
Yuk Yuk's Inc., related to alleged abuse in the comedy night-club business, by way of undertakings (see "Yuk Yuk's
tether no laughing matter" The (Toronto) Globe and Mail (3 October 1991)). In November 1994, a consent order
prohibiting conduct by Yellow Pages publishers was entered, and in December 1994, a contested proceeding against
Yellow Pages publishers was commenced. An abuse of dominance case against the members of the Interac payments
network is in the process of being settled.
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DIRECTOR OF INVESTIGATION AND RESEARCH v. SOUTHAM:
WHERE DO WE GO FROM HERE?

By: C.J. Michael Flavell, Q.C. and Christopher J. Kent

Flavell, Kubrick & Lalonde, Ottawa

On August 8, 1995, the Federal Court of Appeal released its long awaited judgment in the case of Southam

et al. v. Director of Investigation and Research.' In Southam, the Federal Court considered two appeals

against the decision of the Competition Tribunal, pursuant to which Southam Inc. was ordered to divest

itself of one of two community newspapers that it had purchased in the British Columbia Lower mainland.

The Director of Investigation and Research's appeal, which was based on his allegation that the Tribunal

erred in failing to apply its stated approaches to product market definition, was allowed by the Court.

Southam's appeal, which focused on the appropriateness of the remedy allowed by the Tribunal, was dismissed.

The focus of this paper is on the Director's appeal.

The Court's reasons for allowing the Director's appeal, particularly its comments pertaining to market

definition, are interesting from a competition law perspective. However, the decision may be more noteworthy

for its conclusion that no curial deference is owed to decisions of the Tribunal involving market definition.
This conclusion was based on two factors. First, the Federal Court of Appeal unanimously differed with

its majority opinion in Upper Lakes Group v. Canada (National Transportation Agency),2 a case that was

decided only three months earlier, and which held that market definition was a question of law and not

one of fact. Second, it was held that the question of market definition was not within the domain of

expertise of the Competition Tribunal and, therefore, the Tribunal was not entitled to curial deference in

this respect.

Both of these conclusions are significant, in the sense that they represent major departures from existing

Federal Court jurisprudence. This paper will argue that, although confusing in places, the Federal Court's

decision in Southam raises some valid points that require to be addressed. The first point is that the

present approach of mechanically characterizing matters as questions of fact and questions of law does little

to achieve what such an exercise should achieve. As the Southam case demonstrates, Tribunals are currently

benefiting from automatic deference by virtue of issues being characterized as questions of fact even though,

in some circumstances, there may be no legitimate reason to accord deference for such findings. Second,

the mere fact that a Tribunal is "specialized" should not necessarily be determinative of its expertise with

respect to a certain matter. If legislators do not impose minimum qualifications for administrative tribunal

members, Southam would suggest that courts should be able to scrutinize the qualifications of the tribunal

members in assessing expertise. It could also be argued that a Court's own expertise in a given subject

area should be relevant to the level of deference accorded.



Autumn 1995

CANADIAN COMPETITION RECORD

"Question of Fact" Versus "Question of Law"

The first segment of the Federal Court's analysis in Southam dealt with whether the Tribunal's definition

of the relevant market is properly characterized as a question of law or a question of fact. This issue was

important in Southam for two reasons. First, the Director did not seek leave of the Federal Court of Appeal

in launching its appeal. Such leave would have been required pursuant to section 13(2) of the Competition

Tribunal Act, if the matter under appeal was a question of fact. Second, and more importantly for the

purpose of this discussion, in accordance with a long line of jurisprudence, this characterization is important

for determining the applicable standard of review. For questions of law, the standard has been stated to

vary between "correctness" and "patent unreasonableness", depending on whether the body being reviewed

has greater expertise than the reviewing court on the issue in question, depending on whether the issue

arises as a result of a statutory right of appeal or an application for judicial review and depending on

whether a statutory privative or "finality" clause exists.3

For questions of fact, it is evident from jurisprudence that two principles have generally guided the Court's

approach to the standard of review for factual matters: (1) if there is a factual component to the matter

under review, the entire matter is characterized as a question of fact; and (2) deference is automatic for

matters found to be questions of fact. As far as the first "guiding principle" is concerned, an illustrative

example of the Federal Court's historical tendency to characterize matters "factual", even if a significant

component of the process of determining the matter is analytical, is the case of Sacilor Industries v. Anti-

dumping Tribunal.4 In Sacilor, it was argued, inter alia, that the Anti-dumping Tribunal erred in finding

that the dumping of certain carbon and alloy steel plates caused material injury to the production in Canada

of like goods. According to the Applicant, the true cause of injury was the build-up of inventories in

anticipation of a market growth that did not occur. In rejecting this argument, the Federal Court of Appeal

stated:

I do not find it helpful, in these circumstances, to talk in terms of "direct" and "indirect" causes; nor does the
glorification of those expressions with latin tags (causa causans, causa sine qua non) bring any enlightenment.
In law, as opposed to metaphysics, the study of causes is the examination of the potency of certain facts in
the production of certain results. Realistically, this is a question of fact.'

The point to note for the purpose of this discussion is that the determination of causation was found be

a question of fact, notwithstanding that the determination involved two distinct processes: (1) determining

all of the base facts (i.e. market shares, the degree of import penetration, losses of market share on the

part of the domestic industry, etc.); and (2) analyzing all of these facts to determine whether or not they

demonstrated "causation" between the dumping and the injury.

Despite this rather significant qualitative difference in mental steps involved in certain matters considered

to be "questions of fact" the tendency of Federal Court jurisprudence has been to apply a deferential standard

of review automatically to all aspects of a matter characterized as a "question of fact". In the context of
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appeals, it has been held that findings of fact made by a trial judge are not to be reversed unless it can

be established that the trial judge made a "palpable or overriding error" that affected his or her assessment

of the evidence.6 In the context of applications for judicial review, paragraph 18.1(4)(d) of the Federal Court

Act allows for judicial review only if the tribunal in question:

...based its decision or order on an erroneous finding of fact that it made in a perverse or capricious manner
or without regard for the material before it.

In some Federal Court cases, it has been noted that the very wording of paragraph 18.1(4)(d) (or its predecessor)

invites automatic deference. In Rohm and Haas Canada Limited v. Anti-dumping Tribunal, for example,

Mr. Justice Jackett stated:

In my view, none of the alleged "erroneous" findings can be said, on a fair reading of the Tribunal's "Statement
of Reasons" to meet the second of these requirements. It was not suggested that the Tribunal was guilty of
perversity (i.e., wilfully going contrary to the evidence) or of capriciousness. As to the words "without regard
for the material before it", in my view, they connote that the Tribunal has ignored (i.e. refused to take notice
of) that material or some significant part of it and not merely that the Supervisory court would have evaluated
it differently than the Tribunal did. So understood, notwithstanding Mr. Richard's able argument, I see no
room for the application of those words to the manner in which the Tribunal made any of the findings of fact
hereinbefore set out.7

More recently, the same court has equated the standard called for in paragraph 18.1(4)(d) with patent

unreasonableness.
8

The Federal Court of Appeal ultimately concluded in Southam that the question of market definition is one

of law and not one of fact. In reaching this conclusion, the Court distinguished "primary facts" from the
"analytical framework" applied by the Tribunals to determine the relevant market, as required by the

Competition Act. Briefly stated, a "primary fact" is a fact that requires no analysis in order to be determined.

An example of a finding of primary fact is the occurrence of a physical phenomenon. As Mr. Justice Robertson

stated in Southam, primary facts are the facts that are observed by witnesses and that are proved by

testimony. In other words, primary facts are determined through perception as opposed to analysis. The

only judgment that is necessary on the part of the trier of fact is to determine whether he or she believes
the evidence demonstrates the existence of the primary fact.

Where, however, a trier of fact is required to determine whether a statutorily prescribed "state of fact"

exists, the intellectual exercise on the part of the trier of fact is often more complex. While the process

generally involves a factual component - i.e. determining all of the primary facts that are necessary to make

the finding required by the statute it also involves analytical steps as well. As part of the exercise of

determining whether Southam's acquisition would substantially lessen competition, for example, the Tribunal

was required to determine whether the products offered by the merging entities were in the same product
market. The Court in Southam noted that there are a number of tests or analytical frameworks that could

be adopted for the purpose of defining a relevant market, including assessing the "cross-elasticity" and the
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'reasonable interchangeability of use". Whether the test of framework actually adopted or applied is proper

was considered by the Court in Southam to be a question of law. As such, Mr. Justice Robertson concluded

in Southam that the process of determining the relevant market in a given case is a question of mixed law

and fact. By implication, the appropriate standard of review depended on what aspect of the process (i.e.

the analytical framework or the primary facts) was in question.

The logic in distinguishing between findings of primary fact and the choice of an analytical framework to

apply to primary facts becomes more clear when one considers the rationales for deference on the part of

a reviewing court for each situation. Where primary facts are at issue, the trier of fact is in the best position

to perceive evidence and to judge credibility by virtue of it being the forum where evidence is presented

first-hand. In such circumstances, the automatic deference that has been associated with section 18.1(4)(d)

of the Federal Court Act, and that has been accorded by appeal courts, makes sense.

Where what is at issue is the appropriateness of the analytical framework applied by a tribunal to certain

facts, and not the primary facts themselves, it makes no sense to justify according deference to the tribunal

by virtue of the tribunal's closer connection with the facts of the case. Simply put, a tribunal draws no

benefit from being the trier of fact when what is at issue is the appropriateness of an analytical framework

applied to a given set of primary facts. Rather, it is the tribunal's superior ability to analyze the facts that

justifies deference under such circumstance. The point is that deference in the latter case should not be

automatic. Putting aside the existence or non-existence of privative language in constitutive legislation,

the process of determining whether deference is due in such circumstances is the same as the process

followed for purely legal questions: the nature of the question, the nature of the tribunal's mandate and

the nature of the tribunal's expertise in conducting such analysis are relevant to determining whether

deference is due. In this sense, another justification for the Southam approach is that it makes no logical

sense to do what the Supreme Court did in U.E.S. v. Bibeault, i.e. reject the formalistic "collateral question"

doctrine in favour of a "functional and pragmatic approach" to determine whether an issue is jurisdictional

in nature, and then revert to formalism in determining the standard of review for intra-jurisdictional

questions.

Southam is not the first Federal Court case that has recognized the need to distinguish between primary

factual findings and findings that require analysis, although, to our knowledge it is the first majority opinion

that has dealt with the issue in terms of "primary facts" and "analytical frameworks". In Singh v. Canada

(M.E.I.), for example, Madame Justice Reed distinguished between "primary facts" and "inferential facts"

as follows:

What are characterized as findings of fact can of course be divided into two classifications: findings of primary
facts (e.g. whether a physical phenomenon occurred) and inferences of fact which are drawn from the primary
facts. Courts are reluctant to interfere with findings of primary facts made by tribunals, as are courts of appeal
with those of a trial judge. The readiness to review the inferences which are drawn from primary facts is,
however, another matter. In areas where a tribunal has particular expertise or experience in drawing the
kinds of inferences which need to be drawn for the making of the decision courts are inclined to treat those
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inferences with deference. If however the inference is of a type which is based on the common experience of
mankind, then, the court, as Mr. Justice Macguigan said in Soto Giron, is in as equally good a position to make
it as the tribunal. In that case deference is often not shown2

It seems, as previously discussed, that there has not been widespread acceptance of such a degree of nuance.

The Southam decision is not free from ambiguity. On several occasions, the Court states that, not only

is the Tribunal's choice of an analytical framework a question of law, but so too is the application of such

a framework." At the same time, the Court cites the Supreme Court of Canada's decision in R. v. Nova

Scotia Pharmaceutical Society for the proposition that:

Gonthier J's judgment indicates that the process and criteria used by a lower tribunal to determine the legal
meaning of statutory language is reviewable by an appellate court as a question of law. However, the application
of that legal meaning to a particular case (i.e. the "full inquiry") is a question of fact or, more precisely, a
question of mixed fact and law (emphasis added).

Readers are thus left with the somewhat difficult task of reconciling the Court's statements on this issue.

The fact that the Court referred on several occasions (toward the end of its discussion) to the issue of what

constitutes the relevant market in a given case as being a question of mixed law and fact, would tend to

favour an interpretation of its earlier comments (i.e. that application of a framework is purely a question

of law) as unfortunate oversights. Indeed, it would only make sense that where primary facts and analytical

frameworks interface - i.e. where a tribunal is applying an analytical framework to the facts of a particular

case the process would have factual as well as legal dimensions. Under such circumstances, whether

deference should be accorded automatically or only after examination of the tribunal's relative expertise and

mandate should logically depend on whether the essence of the complaint is against the tribunal's primary

factual findings, or the tribunal's choice of inferential/analytical process. Obviously, the Federal Court of

Appeal considered the complaint in Southam to pertain essentially to the Tribunal's choice of analytical

framework and therefore went on to examine the Tribunal's expertise in the matter, prior to according

deference.

Curial Deference

The second section of the Southam decision dealt with the issue of whether the Tribunal was entitled to

curial deference with respect to the issue of market definition. Applying the functional and pragmatic

approach set out in U.E.S. Local 298 v. Bibeault, the Court's conclusion was that no deference was

appropriate."

The Court noted that the functional and pragmatic approach requires an analysis on three levels. The first

prong of this analysis involves an examination of the purpose of the underlying legislation and the reasons

for the Tribunal's existence. In this regard, the Court acknowledged that the Competition Act aims at the
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public interest in preventing anti-competitiveness and that the Tribunal is a specialized tribunal with broad

powers to act in the public interest. This being said, the Court cautioned that closer scrutiny of the scheme

of the Act was required before arriving at a final determination with respect to deference.

The second prong of the Court's functional and pragmatic analysis involved an examination of the composition
of the Tribunal and the decision-making power of its constituent members. It was in this context that the

Court made some of its most interesting and controversial comments. In particular, the Court noted that,
unlike any other federal tribunal, the Competition Tribunal is composed of both judicial and lay members.
The court noted that by virtue of section 12 of the Competition Tribunal Act, judicial members are vested
with the exclusive jurisdiction to determine questions of law. Thus, the issue of market definition had to

be decided by the judicial members of the Tribunal, of which there was one in the Southam case. On this
basis, the Court assessed the expertise of the judicial and lay members of the Tribunal separately:

As to the expertise possessed by those appointed by the Governor in Council to the Tribunal, it is trite to note
that the judicial members are not required by law to possess an expertise in competition law. (This is not
to suggest that the judicial members do not bring to the Tribunal a legal expertise relevant to competition
issues). Similarly, its lay members come to the Tribunal with diverse backgrounds. Some might possess an
expertise in economics. Others are drawn from the business community because of their practical understanding
of markets. Some lay members may well be perceived as representing the interests of opposing groups, e.g.
business and labour.

Judicial and lay members are appointed for a seven-year term. Currently, of the eight lay members only one
is retained on a full-time basis. The remaining serve on a part-time basis as required. The judicial members
are relieved of their Federal Court duties only to the extent that it is necessary to fulfil their duties as members
of the Tribunal. To those familiar with federal regulatory agencies such as the CRTC and National Transportation
Agency, the statutory differences between these tribunals and the one under consideration are very real.

The Court ultimately concluded that judicial members of the Tribunal cannot be deemed to bring special

expertise in competition law to the Tribunal. Thus, curial deference was not owed and the applicable
standard of review was correctness. The Court also stated, in obiter dictum, that it was not of the opinion
that market definition was within the realm of expertise of the Tribunal's lay members.

At a logical level, the Court's willingness to look beyond the veneer of the Tribunal being a "specialized
tribunal" and to scrutinize the true expertise of Tribunal members can be defended. This does not mean
that a reviewing court has to evaluate the curriculum vitae of each and every member of the panel that
has rendered the decision under review. The argument is that where tribunal members are appointed for
limited periods of time, the expertise that a tribunal member holds in a certain domain becomes less a
function of that member's tenure on the tribunal and more a product of the background that the person

brings to the position when he or she is appointed, although both are relevant. Thus, under such circumstances,
the presence or absence in [constituent] legislation of minimum qualification standards to be imposed on

tribunal members is a good primary indicator of whether deference is warranted or not.

This type of reasoning can be extended to a number of other scenarios. For example, it has been stated
in many Supreme Court cases that deference should only be afforded if a reviewing court has less expertise
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with respect to an issue than the tribunal whose decision is under review. In United Brotherhood v. Bradco,

for example, Mr. Justice Sopinka stated:

...the expertise of the tribunal is of the utmost importance in determining the intention of the legislator with
respect to the degree of deference to be shown to a tribunal's decision in the absence of a full privative clause.
Even where the tribunal's enabling statute provides explicitly for appellate review, as was the case in Bell
Canada, it has been stressed that deference should be shown by the appellate tribunal to the opinions of the
specialized lower tribunal on matters squarely within its jurisdiction.

On the other side of the coin, a lack of relative expertise on the part of the tribunal vis-a-vis the particular
issue before it as compared with the reviewing court is a ground for a refusal of deference (emphasis added). 12

In the situation of a reviewing court with expertise that is greater than or equal to that of the tribunal

that rendered the decision under review, it has been argued that deference should not be accorded. In the

trade context, members of Binational Panels, charged under the North American Free Trade Agreement with

reviewing determinations of the Deputy Minister of Revenue and the Canadian International Trade Tribunal

involving U.S. parties, are required under paragraph 1 of Annex 1901.2 of NAIFTA to have "general familiarity

with international trade law". No such qualification requirements are imposed on the Deputy Minister of

Revenue or on Canadian International Trade Tribunal members under Canadian law. It has therefore been

argued that, because binational panels are themselves expert in international trade, no deference should

be accorded by such panels to CITT decisions on questions of law.13

From a practical perspective, in-depth examination of qualifications and relative expertise does present

some rather significant problems. For one thing, some argue that it is not the place of courts to judge the

qualifications of order-in-council appointees. The other major practical problem created by a more

interventionist approach to the issue of relative expertise is that it could potentially reduce the certainty,

consistency and predictability in decision-making. In the decision of a North American Free Trade Agreement

panel in the case of Bailer Twine, in dismissing an argument that the panel should accord less deference

than the Federal Court to a decision of the CIT], by virtue of the greater expertise of panelists in international

trade, the Panel responded:

There is also a practical need for holding that binational panels should apply the same standard of review
as that used by the Federal Court. There is a need for certainty, consistency and predictability in decision-
making. In anti-dumping cases, where the Tribunal's investigation involves companies from countries that
are both NAFTA Parties and non-Parties, the Tribunal's final injury determination could result in simultaneous
review before both the Federal Court and a binational panel. Taking the Complainant's argument to its logical
conclusion, the result would be that different standards of review would be applied to different participants
in exactly the same circumstances. There is no indication in the NAFTA or in the SIMA that such a result
was intended. To hold that the Tribunal is not entitled to the same degree of deference accorded by the Federal
Court would unjustifiably open the door to forum shopping.14

This concern is very legitimate, and is not just limited to the trade context. One must ask, however,

whether certainty and consistency will ever be achievable in Canadian administrative law, particularly

since courts appear to be already organizing tribunals hierarchically in terms of expertise.15
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The third and final segment of the functional and pragmatic analysis in Southam dealt with the nature
of the problem. In a nutshell, the Court concluded that market definition is a legal construct and not an
economic one. As such, the Court concluded that no deference is owed to the Tribunal involving market
definition. This aspect of the Court's decision may be more debatable, as it is difficult to conceive of any
determination that involves complex economic analysis, such as calculating cross-elasticities, as being "judicial".

Conclusion

The subtitle of this article is "Where Do We Go from Here?" because the Southam case is likely going to
force Canadian courts and counsel to come to terms with two difficult but fundamental administrative law
issues: (1) whether a legal approach, akin to the "functional and pragmatic" approach should be taken with
respect to determining the standard of review for all intra-jurisdictional determinations except for findings
of primary fact; and (2) whether reviewing courts should be able to conduct a micro-inquiry into the expertise
of the tribunals whose decisions are under appeal or review, and the expertise of the courts themselves on
a particular matter. Leave to appeal to the Supreme Court of Canada was filed on October 13, 1995;
needless to say, lawyers and businesses that deal with administrative law issues would be well advised to
monitor the Southam case.

Notes
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7 Rohm and Haas Canada v. Anti-dumping Tribunal (1978) 22 N.R. 175 at 177.
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The adoption of the appropriate framework and its proper application remain a question of law. Whether the
facts in a particular case satisfy the requirements of any one framework is a question of fact or more precisely
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requires the exercise of personal judgment on the part of the decision-maker, as is the case when arriving at
primary determinations of fact.
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I prefer to use the term mixed law and fact for two reasons. First, it avoids confusion in cases such as the one
before us is dependent on the type of question under review. Questions of fact, in my view, should be thought
of in terms of primary facts to be established before the law can be applied, e.g. facts which are observed by
witnesses and proved by testimony; see Moreno v. Canada (Minister of Employment and Immigration), [1994] 1
F.C. 298 at 311-12 (F.C.C.A.). Whether these facts, once established, satisfy some legal definition or requirement
is essentially a question of mixed law and fact (emphasis added).

and, on page 39:
But, as noted earlier, the "practical indicia" formulation is but one of several frameworks and its adoption remains
a question of law as does the question of whether the Tribunal properly applied it (emphasis added).

11 Although beyond the central scope of this paper, it should be noted that, contrary to the beliefs of many, it does
not necessarily follow that a standard of review of "patent unreasonableness" is applied whenever a court finds that
"curial deference" is warranted. In the Upper Lakes Group case, supra, note 2, for example, the majority of the Federal
Court of Appeal found that deference was warranted because the case dealt "...with an appeal from a highly specialized
tribunal on an issue which arguably goes to the core of its regulatory mandate and expertise". Going on to discuss
the implication for the standard of review, the Court stated:
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correctness tempered by due regard for the experience and expertise of a senior administrative tribunal in the
interpretation, application and operation of a non-jurisdictional provision of its governing statute (emphasis added).)

Similarly, in Pezim, supra, note 3, although the Supreme Court held that the B.C. Securities Commission was entitled
to "considerable deference" with respect to the matters in question, the standard of review actually applied by the
Court appears to be significantly more interventionist than "patent unreasonableness". For one thing, the Court
conducted a detailed review of the merits of each of the challenged aspects of the Security Commission's decision. Also,
throughout the reasons in Pezim, agreement was expressed with the dissenting judgment of Locke J.A. of the B.C.
Court of Appeal. At page 605 of Pezim, for example, Mr. Justice Iacobucci states, "Like Locke J.A., I find that there
was overwhelming evidence to support each of the Commission's findings and I would not disturb any of them."
Interestingly, the actual standard of review applied by Mr. Justice Locke was clearly far from patent unreasonableness:

[i]n the case of appeals from specialized tribunals...an appellate court should be slow to interfere unless the
tribunal is shown to be clearly wrong either on fact or law (emphasis added).

Once again, correctness, and not reasonableness, appears to be the benchmark.
12 United Brotherhood of Carpenters and Joiners of America, Local 579 v. Bradco Construction Ltd., [1993] 2 S.C.R.
316 at 335.
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3See the binational panel decision of Synthetic Bailer Twine (1995) CDA-94-1904-02 (Binational Panel). This argument

was rejected on essentially two grounds, one legal and one practical. The legal justification given by the Panel was
that, pursuant to Article 1904(3) of NAFTA, the Panel was required to:

...apply the standard of review set out in Annex 1911 and the general legal principles that a court of the importing
Party otherwise would apply to a review of a determination of the competent investigating authority.

Annex 1911, in turn, states that the standard of review for Canada is 'the grounds set out in subsection 18.1(4) of
the Federal Court Act". On this basis, the Panel concluded, at page 11 of its decision, that binational panels were
obliged in law to apply the same standard of review for reviews of CIIT decisions as the Federal Court which, in its
opinion, was "considerable deference". Those defending the position of the applicant in Bailer Twine would suggest
that the problem with this reasoning is that neither Annex 1911 of NAFTA nor subsection 18.1(4) of the Federal Court
Act describe a standard of review - Annex 1911 refers to subsection 18.1(4) of the Federal Court Act and subsection 18.1(4)
lists grounds of review only. Section 18.1(4) of the Federal Court Act does not oblige the Federal Court to accord
"considerable deference" to the CITT or any other tribunal. Rather, it is well established in Canadian law that the
standard of review to be applied to questions of law can only be determined after engaging in functional and pragmatic
analysis. As has been stated in cases such as Bradco, supra, note 12, and Canada(AG.) v. Mossop, [1993] 1 S.C.R.
554 at 590, a fundamental component of such analysis is to determine the expertise of the tribunal, relative to the
reviewing court, and with respect to the particular issue in question.
14Synthetic Bailer Twine, supra, note 13 at 12.
15 Compare the Immigration and Refugee Board, where deference is rarely applied for matters of law, the Canadian
Human Rights Commission, where, as stated by Mr. Justice LaForest, its area of expertise is limited to "fact-finding
and adjudication" and the British Columbia Securities Commission, described in Pezim to have a "very broad discretion
to determine what is in the public's interest".
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1.0 Introduction

The Bureau of Competition Policy,' which is responsible for the enforcement of the Competition Act, has
recently proposed a series of amendments to Canada's competition law. Conspicuous by their absence are

any changes in the merger review process.2 Yet this process has been the subject of considerable criticism.'

The purpose of this paper is to examine the merger review process from the perspective of the structure

of incentives facing the key actor, the Director of Investigation and Research (DIR) and other "players" in

the policy arena that is the merger review process.

The structure of the paper is as follows. Section 2 provides an outline of my argument for changing the

merger review process to require the Director to provide more information about cases he "settles" in his

office. Section 3 describes the nature of the environment in which the Director makes his decisions about

merger cases. Section 4 describes the nature and structure of incentives facing the Director. Section 5

analyzes Type 2 errors in the merger review process. Section 6 considers the question, 'Who can constrain

the likelihood of Type 2 errors?" Section 7 focuses on secrecy, discretion and accountability. Finally, Section 8

offers some suggestions about what should be done to try to "solve" (ameliorate?) the problems identified

in the paper.

2.0 Outline of the Argument

The behavior of the Director of Investigation and Research is fundamental to Canada's merger review

process-largely because of the overall design of the process which is expressed in the Competition Act and

Competition Tribunal Act.4 His5 importance is based on two key elements: (a) his positive duties or

responsibilities as spelled out in the legislation, and (b) the large amount of almost unchecked discretion

which he possesses-also by reason of the Competition Act. The apparent need for this discretion lies in

the nature of the problem of applying competition law to mergers as opposed to, say, conspiracies. See

Figure 1 and Section 3 below.

The nature of the merger review process also requires that the Director's investigations be conducted in

s in most cases prior to the existence of an agreement on the substantive terms of the proposed merger
(and, in some cases, even later but not indefinitely).



Autumn 1995

CANADIAN COMPETITION RECORD

While it was anticipated (when the Competition Act was being drafted) that the Director would have to

exercise considerable discretion in acting as the initial "filter" in dealing with proposed mergers (i.e. deciding

which cases were what Campbell calls "contentious"'), what was not anticipated was that most of the

contentious cases would be "settled" in the Director's office, see Table 1. (These are cases which are resolved

by an Advisory Opinion (a) with monitoring, (b) with pre-closing restructuring, or (c) with post-closing

undertakings.7)

Note that the data in Table 1 indicates that the DIR "settled" 69 merger cases in his office in the period

1986/87 through 1994/95 while only seven were sent to the Tribunal (four contested proceedings; three

consent orders).

The current conventional wisdom is that the Director has had to become an adjudicator in most contentious

cases. That role is said to be "thrust upon" him by the proponents' "fear and loathing" (rational or not)

of having the Competition Tribunal decide their fate.8 Further, those who focus on transaction costs (both

public and private) see this development as desirable.

Three Directors have argued that they were "forced" into this "adjudicatory" role reluctantly.9 In almost

all cases, it is said that the proponents of a legally questionable merger want to avoid having their case

adjudicated by the Competition Tribunal. Thus they press the Director to spell out his concerns about the

proposed merger, i.e. what can they do to alter his view (alleviate his concerns) that the merger as proposed

will violate the Competition Act. Thus the Director is strongly urged to specify remedies to what appears

an anti-competitive merger, e.g. some form of restructuring.10

When the Director "settles" contentious cases in his office-notably those that require pre- or post-closing

restructuring-he is then exercising an adjudicatory function. But "adjudication" in the DIR's office is Y jy

different than it is before the Competition Tribunal. Why? Because in his office, the Director is playing

two conceptually distinct roles: investigator and protector of the public interest embodied in the statute;

and adjudicator between competing views as to whether the proposed merger violates the Act.

Having the Director act as adjudicator (as well as investigator) raises a number of serious concerns:

(1) The Director does not have the same type of independence as do federal judges (or members of the

Competition Tribunal)-see Section 4.3; (2) Secrecy requirements in the Competition Act prevent the Director

from providing detailed Reasons;" (3) The Undertakings obtained by the Director for post-closing restructuring

are not legally enforceable-hence they are open to opportunistic behavior by the proponents of the merger;

(4) The absence of Reasons (and less-detailed information for non-contentious cases) makes it all but impossible

for Parliament (or anyone else) to hold the Director accountable; (5) Virtually unaccountable discretion is

dangerous because no person is an angel,12 and it is unreasonable to expect that the Director will always

be a saint (or at least always &d like one). Indeed, the structure of incentives facing the Director when

he acts as adjudicator lead a reasonable person to conclude that, without some form of mandated disclosure,
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the Director's decisions will tend to be biased toward Type 2 errors (allowing what is, in fact, an anti-

competitive merger).

The merger review process under the Competition Act is biased (predisposed) toward committing Type 2

errors. This conclusion is based on an examination of the institutional design,'13 and by the asymmetry in

the "mobilization of bias" in cases "settled" inside the Director's office. See Section 4 below.

Outsiders can't draw this conclusion from analyzing individual cases (settlements inside the Director's

office) because the blanket of secrecy is too heavy and wide. At the same time, "insiders" (such as lawyers4

or consultants involved in specific cases) are strongly inhibited from talking in public about what they

learned (if there is a bias toward Type 2 errors). This point is documented in Section 6 below.

The absence of adequate public disclosure of information about cases "settled" in the Director's office-even
with a lag and editing for proprietary information of a strategic nature-reinforces the asymmetry in the
"mobilization of bias" in such cases The proponents of a merger likely to have a Type 2 error are almost

certainly able to "outgun" those who seek to reduce the chance of such an error. The benefits of preventing

a Type 2 error is a public good. How can the public, for example, signal its dissatisfaction if Type 2 errors

occur? Even if it had the incentive to complain, it has no information on cases settled inside the Director's
office-even long after the merger has occurred. The proxies for the public who might express this view

are also greatly inhibited by the lack of information (see Section 6).

In general terms, one of the ways to ameliorate a number of problems with the merger review process as

it has operated in practice, and is likely to continue to do so, is to have Parliament mandate what is to be

disclosed for various types of decisions taken by the Director. This conclusion is developed in Section 8 below.

3.0 Nature of the Director's Decision Environment

The Director is involved in making complex and often difficult choices. In general, proposed mergers are

the most complex problem the Director (and his staff) must deal with (a) because of the nature of the possible

violation of the law, and (b) because of the review process established in the statute. See Figure 1. Some of the
most salient characteristics are summarized here.

The Director's decisions are subject to very significant time pressures (and a number of critics want to

reduce the time allowed). The time for analysis and reflection is usually very limited. Yet the potential

payoff from more/better data and analysis appears to be higher in merger cases than in other types of

antitrust cases.

The Director's workload is uneven, indeed it is characterized by sharp fluctuations ("merger booms").15

Further, it is exogenously determined, and there are some statutory deadlines for dealing with certain

externally-initiated events. Also, the DIR has a very limited ability to "time shift' the work he must do
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on a case. (In contrast, in the typical conspiracy case, there is more opportunity for time shifting the

Bureau's work.)

The choices focus on predictions of future behavior, events, circumstances (e.g. intensity of competition,

prices, barriers to entry, government policy [e.g. tariffs, NTBs]). As some wit remarked, "Predictions are

hazardous, particularly those concerning the future." In contrast, conspiracy cases almost always deal with

past and/or ongoing behavior.

The Act only vaguely specifies a critical trade-off (the "efficiency defence") in merger cases. There is no

such trade-off in a conspiracy case.

The relationship between "facts" and "circumstances" concerning mergers is a matter of considerable dispute

among theorists and practitioners. The paradigm itself is the subject of debate. (This is not the case for

conspiracy cases, for example.)

The Bureau of Competition Policy has a monopoly over the supply of merger reviews (unlike the Antitrust

Division of the Department of Justice) or Federal Trade Commission in the U.S. In such circumstances,

redundancy is not a bad thing.1" The DIR has a monopoly over access to the Tribunal to block a merger

or to require it to be modified, but he has a number of techniques at his disposal to (try to) block mergers

he believes are anti-competitive.'7 If he "demands too much," the proponents can "call his bluff' (by attempting

to close the deal) and force the DIR to see if the Competition Tribunal will "back up" his view of the proposed

merger.

Almost all of the process inside the Bureau is to be conducted in secr.e 8 (This also facilitates the possible

misuse of discretion, as we shall see.) The problem is not that the investigation phase is secret, but that

virtually all contentious cases are resolved (even those requiring the proponents of a merger to modify their

behavior) inside the Director's office in secret. Further, little or no information is released about such

cases-even some time after their resolution even in an edited form to protect legitimate proprietary interests.

4.0 The Nature and Structure of Incentives Facing the Director

Given that the Director is a human being who has been called to exercise a great deal of discretion over

an important area of public policy 9 and that there is very little useful information available about the

reasons for his decisions in particular cases, it behooves us to inquire into the role of incentives he faces.

Some of these operate at the "system" level, some at the organization level (i.e. Bureau of Competition

Policy) and some at the personal level. The various incentives (positive and negative) are interrelated in

a complex fashion. Incentives are highly relevant in trying to predic the DIR's behavior "inside the black

box," and thus to ascertain to what extent there is likely to be a bias in his decision making.
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It seems reasonable to design our governmental institutions (including competition policy) on the expectation
that senior officials are neither selfless paragons of public virtue nor lazy, selfish dolts.2 ° We should assume
that their behavior will be shaped largely (but not entirely) by the structure of the web of incentives they
face in their official responsibilities-including reasonable expectations about their professional future.

4.1 Incentives at the System Level

Competition policy has had rather limited popular support during its over century-long existence.21 The
reasons for this go beyond the collective action problem that exists because the policy is a public good in
the technical sense. It appears to lie in the nature of Canadian society and its values which place little
faith in competition as a mechanism for achieving a variety of public purposes, including the efficient
allocation of scarce resources.

Further, for most of its history, most of the federal government's other actions were inconsistent with the
goals of competition policy. Indeed, government in Canada has been a fecund mother of monopoly. It has,
until recently,22 preferred regulation as a mode of social control so that it could use regulation to engage
in the systematic redistribution of income-at high cost to efficiency. Telecommunications2 and agricultural
products supply management schemes are the outstanding examples.

In selecting the person to become Director, the PMO and PCO realize that the individual must meet a host
of constraints (e.g. be a lawyer,24 work for a moderate salary, preferably be bilingual). A key constraint
is the person's "acceptability" to the most politically salient actors of the business community. He/she cannot
obviously be "offensive" to those interests. This militates against a public track record that might be
interpreted as "unsafe." Such interests tend to be highly risk adverse.

4.2 Incentives at the Organization Level

The Director faces heavy pressures exerted by the proponents of mergers. He is the focus of a great deal
of face-to-face pressure (and flattery) from the proponents of a merger and their counsel who are skilled-
some very skilled-in the art of advocacy in such contexts.25 This pressure is usually not fully countered
(balanced) by Bureau staff and consultants. As noted above, there is no organized, knowledgeable, and
highly vocal constituency advocating the consumer interest (or allocative efficiency for that matter). Further,
the proponents can also bring a variety of indirect pressures to bear on the Director: via the Minister-
even if the Minister does nothing; and gossip which affects the reputation26 of the DIR in some circles (in
a political world, perception is reality). (The impact of such efforts depend upon the Director's referent group
-see Section 4.3.)

Despite its financial and potential coercion resources, in merger cases, the Bureau has to rely heavily on
information provided by the proponents. Recently, the Bureau has been making greater use of formal
powers to get information in merger cases.27
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A large part of the output of the Bureau depends more on exogenous, demand-creating forces and effective

organization than the purchase of more inputs.

4.3 Incentives at the Personal Level

The job of Director is not a "permanent" one. Being the Director is now about a five-year position in a

person's career. Moreover, it is not a terminal position, i.e. one normally followed by retirement.

The average length of tenure of DIR's has declined over the past several decades. This raises the question

for any incumbent, 'Where do I go after being the Director?" Based on the past five DIR's, the set of choices

appear to be: (1) the bench (Henry, Wetston); (2) a federal regulatory agency (Bertrand); and (3) private

practice of law (Hunter, Goldman).

While considerable effort has been put into ensuring the independence of the Director (largely in the provisions

of the Competition Act itself), none address the unavoidable fact that the prso who is the DIR has to

consider his/her professional life after leaving that office. Thus it seems reasonable to believe that the

person who is Director must, in some fashion, consider the consequences of his (her) actions as DIR for their

professional future.

The ability to exercise a large amount of almost unaccountable discretion, for most people, is likely to

generate a great deal of utility. In considering personal incentives, we need to ask who are the members

of the Director's referent group-the people he/she looks to for signals of approval, support, respect, affection

that are so important to one's identity and self-respect. As John Dunne has said, no man (woman) is an

island. We are all-in varying degrees--social beings. In exercising his wide discretion, whose respect will

he try to earn? It is not enough to say that the Director is expected to serve "the public interest." That

concept is simply too fraught with difficulties (conflicting definitions; its use in a strategic fashion; lack of

operationality-except when it is used in a teleological fashion).

From where/whom does the Director obtain cues or signals about what is appropriate behavior in dealing

with proposed mergers? The list includes: (1) The proponents of a merger (takeover) and their counsel?

(2) Bureau staff and consultants? (3) Other federal agencies (largely ex post in terms of specific mergers,

although in the case of foreign acquirors Investment Canada officials are involved)? (4) The Minister? He

actually has a limited and asymmetric role; he can request an investigation or a re-investigation when the

DIR proposes to close a case, but he cannot direct the way the DIR disposes of a case. (5) Parliament? But

there are no oversight committees and no provisions requiring periodic review of the Act. (6) The public?

It has almost no useful information to assess the DIR's performance and no incentive to provide feedback.

To do the job well, the Director has to be able to disappoint people who have a huge stake in his decision

and who have some capacity to sanction him (informally, if not formally). On the other hand, if he errs
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on the side of Type 2, very little will be known by the losers and the diffusion of the costs they bear makes

it highly unlikely they will be able to sanction him in any way.

If we must rely heavily on the "character" (sense of honour, professionalism) of the Director, what does

this mean? It would appear to mean relying on the following: (1) The strong previous socialization of

the individual so that the required character is deeply ingrained. (2) The DIR has a strong ego--nQt

dependent upon the approval (public or private) of major business and their legal counsel. (3) The DIR

virtually ignores how his decisions might affect his/her future employment prospects (or he is independently

wealthy). So.. .either we find a succession of saints.. .or we modify the design of the merger review process

so as to alter the incentives so as to reduce the bias toward Type 2 errors.

5.0 Analyzing Type 2 Errors

With respect to the ex ante review of (proposed) mergers (or takeovers), a Type 2 error refers to the costs

to society of allowing an anti-competitive transaction. This concept needs to be clarified by being developed

in more detail.

An "anti-competitive transaction" presumably refers to one which would violate the criteria set out in the

Competition Act. But there are, in effect, three parts to the test in the Competition Act: (1) Is the merger
likely to prevent or lessen competition substantially? (2) If the answer to (1) is "yes," how large (and likely)

are the social gains in efficiency directly attributable to the merger? (3) What is the appropriate trade-

off between adverse effects on competition and efficiency gains (as this, too, is not defined in the Act)?28

5.1 When is the Error Detected?

The reference to Type 2 errors in Campbell's paper9 and most others seldom indicate when we (society)

know that such an error has occurred. The implication is that we (or at least the DIR) does or could know

at the time he makes the decision as to how he will respond to the proposed merger. If he (or anyone else

besides the Creator) couldn't reasonably know at that time (i.e. there is a high probability of committing
a Type 2 error), then we cannot hold him responsible for such errors.

Even if, after several years, it appears that a Type 2 error has, in fact, occurred we confront at least two

major problems. First, we must (a) ascertain the extent to which the meraer is the cause of the substantial

lessening of competition (and not offset by efficiency gains); second, given we solve the first problem, we

must consider what is our capacity to correct the error (e.g. by using the conspiracy, abuse of dominant

position provisions).

Even if an "obvious" Type 2 error is made by the Director during his initial review, it may not actually

result in an anti-competitive merger. Why? Because some fortuitous/exogenous event occurs which nullifies
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the merged firm's market power and/or greatly increases its gains in efficiency. We should put little faith

that this will happen frequently.

Thus the simple concept of a Type 2 error is more complex: it involves determining what did the Director

know and when did he know it (echoes of Watergate).

5.2 Costs and Benefits of Type 2 Errors

The costs of a Type 2 error in merger policy are generally widely diffused: higher prices for the buyers

of the affected industry's outputs and allocative inefficiency which is even more widely diffused.

The benefits of a Type 2 error are, by comparison, highly concentrated and usually large in per capita terms.

The total amount of such benefits may be from a few million to billions of dollars in present value terms

(and the market does capitalize-albeit imperfectly-such gains). People with a large pecuniary (or even

psychological) stake in a public official's decision will devote commensurate resources to trying to influence

the outcome. They can afford to hire those most skilled in these arts.

No Director can be unaware of these facts. But if he tries to establish "filters" to lessen the pressures on

him to accommodate the proponents of mergers likely to produce a Type 2 error, he will almost certainly

be criticized for failing to give a full and fair hearing to those most directly involved. Moreover, the demand

for face-to-face meetings (not just more written submissions) with the DIR alone (no Bureau staff present)

makes it harder for the DIR to say no.30

Further, he is inevitably drawn into bargaining a solution which will meet the Director's (the Act's) concerns

and still permit a merger beneficial to the proponents. It is a short step from establishing conditions under

which the Act will not be violated to engaging in industry regulation via restructuring prior to or after

closing.

6.0 Who Can Constrain the Likelihood of Type 2 Errors?

To err is human. To forgive is divine. Perhaps. But here on earth it is reasonable to see if we can't arrange

our affairs to minimize error (at least to the extent it is efficient to do so).

When we examine Canada's merger review system, both in terms of its deign and actual operation (over

the almost decade since the Competition Act came into force) it is useful to think about which actors

(primarily the attentive public) could have identified and attempted to prevent or correct Type 2 errors

which should reasonably have been foreseen by the DIR. In examining the role of a number of actors, I

suggest three elements are relevant: incentives, information and the institutional base or forum.



Autumn 1995

CANADIAN COMPETITION RECORD

Incentives: What inducements does an actor have for identifying (detecting) Type 2 errors, acting to correct

them, and for helping to prevent such errors in the future?

Information: Even if an actor has an incentive to prevent Type 2 errors, the absence of relevant information

is likely to make error detection impossible or impractical. The point is that useful information is often

costly/difficult to acquire. In the case of merger reviews, the statute is said to prohibit the release of the

kind of information necessary to detect Type 2 errors-except where a case goes to the Tribunal (a rare

occurrence as we have seen).

Institutional Base/Forum: Even if an actor has strong incentives and the necessary information, he/she

may be ineffective in correcting Type 2 errors (even in the future) if he lacks an institutional base or forum

from which he is able to exert sufficient pressure to promptly correct the error or to avoid similar errors

in the future. It is of little benefit to society (this generation at least) for an actor, long crying in the

wilderness, to be able to correct system error several decades later.

Who then might be in position to help correct a strong bias toward Type 2 errors that presently exists in

the merger review process? I have grouped them into three categories: private parties, members of the

"chattering class," and Parliament.

6.1 Private Parties

This category of actors includes proponents of the merger (i.e. the parties to it and their counsel); rivals

of the merged firm; the industrial/commercial customers of the parties to the merger (and its rivals); and

individual consumers (households). The proponents of the merger obviously have strong incentives to favour

a Type 2 error. They also have the information and forum 31 to push for this result.

Rivals to the merged firm may or may not have an incentive to try to stop a Type 2 error. If they believe

that the merger will be used to facilitate coordination in restricting output and raising the industry's price,

they will favor a Type 2 error.32 If they believe that the merged firm will gain market share and profits

at their expense, the merger (initially, at least) may be beneficial to competition. Thus even though rivals

may be quite well informed and usually have an opportunity to provide their views to the Director, the latter

must recognize the incentives rivals face.

Industrial/commercial customers usually have a strong incentive to prevent a Type 2 error, and they are

likely to have some of the necessary information. They cannot, however, challenge the proposed merger

before the Tribunal. If the DIR brings an application, they may get intervenor status. They may have

an opportunity to meet with DIR/staff during the confidential assessment phase. They have little incentive

to try to reform the system since a better system is a public good (hence subject to the free rider problem33).
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Individual consumers (households) have no incentive, information or institutional base/forum with which

to attack Type 2 errors. They are subject to the collective action problem in the extreme.3 4 Their position

is one of rational ignorance and rational inaction.

6.2 The "Chattering Class"

This category includes journalists; academics who focus on competition policy, and the study of public policy

more generally; and social critics (some of whom are constitutionally disaffected and will use any stick with

which to "beat the system").

Very few journalists (or their proprietors/editors) are likely to have an interest in the arcane aspects of the

design of the merger review process. As for specific merger cases, the incentive for the mass media35 is

to report crises, scandal and human interest stories.3 6 They have a very limited capacity to get the necessary

information-unless an insider becomes disaffected and provides the necessary details, but this is likely to

be a rare occurrence. The amount of public information on specific cases-except those going to the Tribunal-

is usually insufficient to permit intelligent "second guessing" of the contentious cases settled in the Director's

office. Further, while journalists have the forum from which to launch a few thunderbolts, they do not have

the expertise to do the job, nor do they have the time to pursue such a potential story in light of its modest

expected payoff.

Academics face a conundrum. Those who have the necessary information (based on being an "insider" on

some cases31) to try to correct Type 2 errors can't use it (except with great caution and then only indirectly).

Those who have not been an insider on some merger cases, usually cannot get sufficient information about

the details of decisions on contentious cases decided by the DIR which might show a bias toward Type 2

errors. They must necessarily focus their analysis on the design characteristics of the system and on the

structure of incentives facing the key actors, particularly the Director. Besides, even where an academic

(or any other consultant) has been an "insider" (e.g. consultant to the DIR or one of the proponents), it is

unlikely that he had a truly synoptic view of the process. In particular, he was not likely to have been

privy to all the information flowing to the Director and which shaped his decision in some way.

6.3 Parliament

There exists no standing committee having oversight responsibility for the Bureau of Competition Policy

(as exists in the U.S., for example). Even if such a committee existed, and it had to rely on public information,

it could not exercise an informed judgment about how well the Director has met his responsibilities.

Opposition members have an incentive to find scandals with which to beat the Government. A Type 2 error

might fall into this category, but it will be very hard for a backbench MP to dramatize the immediate harm

from a Type 2 error. Incentives and forum aside (and Question Period is a potentially effective forum for
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gaining initial visibility for a problem), the Opposition's key problem is the paucity of information on individual
cases (aside from those going to the Tribunal) which might be used to offer a well-informed critique of such

cases. Even with the necessary information, evidence of a Type 2 error is probably a less effective weapon
than others available to an Opposition party or the official critic of the Department of Industry in which

the Bureau is located.

What about the Government and, in particular, the Minister responsible for competition policy? He/she
has conflicting incentives to detect and remedy Type 2 errors. On the one hand, the Minister (and the

Government) can hardly benefit from a scandal if it is widely reported that the DIR "took a dive," i.e. knowingly
committed a Type 2 error. Officially at least, the Minister is committed to the stated goals of the policy. 8

He has given speeches to that effect. On the other hand, a process which seeks to minimize the probability
of a Type 2 error will have two effects. First, it increases the chances of a Type 1 error (about which the
public will not become aroused). Second, it will result in a large amount of face-to-face lobbying by the
proponents of specific mergers and their counsel/advisors and also by major business/trade associations.9

The status quo with respect to merger review, with its bias toward Type 2 errors, is very likely to be superior
than any "reform" alternative from the perspective of the Minister (and Government of the Day) for several
reasons. Requiring the DIR to disclose in writing the facts on which he has relied, the inferences he drew
from them and how he applied the statute to the facts and inferences will be seen as making more work
for the DIR, and he is deemed to already be heavily burdened. Second, more information will provide
ammunition to a variety of potential critics who will set about "second guessing" the DIR. Third, if
the critics' analyses "hit home," or in anticipation of such criticism, the DIR acts to reduce the bias
toward Type 2 errors, the Minister can expect substantial pressures (direct and indirect) to modify the
statute so as to move back toward a more "liberal" merger policy process, i.e. one in which there is a greater
probability of a Type 2 error.

7.0 Secrecy, Discretion and Accountability

We need to re-think the role of secrecy in the Competition Act-largely because it limits society's ability
to hold the Director accountable in those critical decisions where he acts as investigator and adjudicator
(i.e. contentious cases settled inside his office). The granting to a public official (elected or appointed) of
largely unaccountable discretion is inconsistent with basic principles of democratic government.

The granting of discretion by the people through Parliament (great or narrow) is not an act of noblesse
oblige. It is designed to achieve important public policy objectives: efficiency, flexibility to respond to
unpredictable circumstances; subtle balancing of contending interests; the exercise of judgment in the face
of ambiguity/uncertainty and time constraints.

The Director should not be blamed for the fact that he has great discretion. Rather, it is the failure of
Parliament to structure such discretion ° so as to ensure that the Director will be properly accountable for
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the exercise of that discretion. The first (and absolutely essential) step in trying to ensure accountability

of the agent (DIR) to the principal (Parliament on behalf of all citizens) is the provision of information to

the principal. Part of this information must come from the agent-even though we are all aware of the
real possibility that it will have a self-serving "spin" to it.

An important step in re-thinking the secrecy surrounding the merger review process is to think of secrecy

in functional terms. What are its benefits: nature, amount, accruing to whom? What are its costs: nature,

amount, accruing to whom? When is secrecy necessary/desirable-and when it is not? (Much information

is time sensitive and can safely be made public in days, weeks, months or years-although it is sometimes

difficult to specify when something can be brought into the sunshine.) What exactly is to be secret? There

is no need to keep all of a 100-page report secret if the critical passage is a few paragraphs long. From

whom must the information be kept secret?

For many people, pure functionalism is not enough. Values count here as in other areas of public

administration. I propose that the working assumption should be against secrecy; the people's business
should be done in public to the greatest extent practicable. This does not mean that the Director's analysis

of a proposed merger would be public prior to closing, or that even after closing certain proprietary information

of a strategic nature would ever be made public. The point is that much more information about the cases

settled in the Director's office could be made public shortly after the closing occurs. In the very unusual
case, the release of information may have to be delayed until after the necessary post-closing restructuring

has been accomplished so that the seller of the pieces to be spun off is not disadvantaged. However, this

can usually be overcome by giving the seller a little more time to spin-off the business units in question.

Mere protestations of goodwill, competence and integrity by the agent will not usually satisfy the principal

that the agent is fulfilling the principal's purposes and wisely using the resources entrusted to him. Thus

it is common for the principal to require the agents to file regular reports on his activities and for the

principal (or another agent) to review the performance of the agent. The principal, however, destroys the

principle of specialization/division of labour if he engages in "micro-management" of the agent. The principal

and agent must develop a "contract" (formal or otherwise) specifying the delegation of authority, scope of

duties and bases of accountability.41

More generally, the elements of an "accountability regime" include:42 (1) the specificity of the "contract"

between principal and agent; (2) the focus of the terms of accountability of the "contract" (outcomes, outputs,

processes or resources); (3) specification of how performance is to be monitored (frequency; by whom); (4)

the liability of the agent where he fails to perform adequately (i.e. penalties, personal liability, rewards for

superior performance).

Accountability in the public sector is generally more problematic than in the private sector.'- There may

be ambiguity about who are the principals and what are their goals. Is it Parliament or only the Minister
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responsible? The governing statute is often vague or incorporates multiple goals which may (often?) conflict

over some domain. Another major problem lies in measuring performance and ascertaining who is responsible

for doing so. Further, it is difficult to determine how much an individual or particular organizational unit

contributes to the achievement of the specified objectives. The problem is confounded when outcomes are

also greatly influenced by events exogenous to the public official or organization.

Accountability in the public sector is also made more difficult when the official is in charge of a new or

innovative program or activity. In the case of merger review, major changes were embodied in the Competition

Act of 1986." It is not surprising that the Act's designers were not able to anticipate exactly how the process

would work in practice. However, now that we have almost eight years of experience, we probably know

enough to make some changes which will modify the merger review process in ways that will improve it.

8.0 What is to be Done?

On the face of it, it seems clear that Parliament delegated to the Competition Tribunal the task of determining,

authoritatively, if a proposed merger violates the Act. Yet, as the merger review process has operated over

the past decade, it is the Director rather than the Tribunal who must be held responsible for any Type 2

errors because he has, with few exceptions, effectively exercised the adjudicatory function since the Act came

into effect in 1986.

If it is deemed necessary or expedient that the Director also exercise judicial (even quasi-judicial) powers,

then it seems reasonable that he should also have the obligation of a judge and explain carefully and

completely the reasons for his decisions. The need for this is much greater than it is in the case of the

courts. While they are conducted in public and a public record is created, the Director now operates behind

a blanket (not a veil!) of secrecy. The time has come-indeed it is overdue-to modify the merger review

process.

There appear to be two broad alternatives designed to address the problems with the merger review process

outlined above: mandated disclosure or mandated referral to the Competition Tribunal for certain cases.

8.1 Mandated Disclosure Regime

I propose that for all cases requiring a "significant assessment" and which are disposed of by (1) an Advance

Ruling Certificate, (2) a favourable Advisory Opinion, or (3) the file is closed with no action taken, the

Director would be required to make public a "short form" decision disclosure document (DDD) within a

specified time following the decision. For "contentious" cases, those in which the Director issues an Advisory

Opinion with (i) Monitoring; (ii) Pre-Closing Restructuring; or (iii) Post-Closing Restructuring, I propose

that the Director be required to make public a long-form decision disclosure document.
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What information must be disclosed by the Director? The short answer is, "enough information for a neutral

member of the attentive public to be able to intelligently second-guess the Director's decision." Thus it

appears that the long-form DDD should include the following: (1) A description of the facts which entered

the Director's decision in some way (together with the sources of those facts); (2) The Director's interpretation

of the standards/tests embodied in the Competition Act, notably the substantial lessening of competition test

and the efficiency "defence;'46 (3) The Director's assessment of the nature/degree of uncertainty associated

with the most important variables associated with the decision. The public should have no doubt about

how the Director deals with uncertainty since a person's degree of risk aversion is unavoidably a normative
matter and central to assessing the consequences of the most problematic mergers; (4) The Director should

explain how any action he required of the proponents (i.e. pre-closing restructuring or post-closing

undertakings) or subsequently required of the Bureau of Competition Policy (i.e. monitoring) will meet the
requirements of the Act (i.e. ensure that the final version of the merger will not be anti-competitive taking

efficiency gains into account); (5) He should also explain the general nature of what information could not

be disclosed.4 1

Even delayed disclosure (in writing) of the bases for a decision is critical in cases where an official exercises

wide discretion, in this case, where the Director is acting as an adjudicator. It is more than a matter of

providing information by which he may be held accountable-it is also likely to lead him to put in place
internal systems in his organization that make it more likely that discretion will be exercised well. It is

not oly the imminent prospect of hanging that wonderfully concentrates a person's mind. The need to

explain in writing-in some detail-the bases for a difficult decision has the same effect (if not the same

result). Who does not pride themselves on their rationality, fairness, thoroughness when faced with important

decisions in our public roles? What better way to ensure much effort to act in this fashion than to have

to explain the bases of hard choices?

Could the disclosure regime proposed here be "gamed" by the Director? Yes, but only with great difficulty.

The object is to structure the incentives facing the Director to get him to explain honestly and clearly the

bases (reasons) for his decisions. Presumably he has little to fear if his decisions are faithful to the Act.
If the results are still unsatisfactory to his critics, it will also be clear that the problem lies with the authors

of the Act, not the person who administers it well.

One way to restrict the opportunity for "gaming" (in the form of ex post facto rationalizations) would be
to require that mandated disclosure documents (both long- and short-form) be filed under seal when the

Director's decision is made. They would be held in secret until they are to be made public. The time

between decision and public release may be some months, perhaps even a year.

Will much more mandated disclosure increase the public sector's transaction costs of merger review? Very

little-if the Director has, in fact, already been doing the job properly. I would assume that in the cases

that would require the "long form" DDD Bureau staff already produce an analysis which is rather like that
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filed by the Director when he makes an Application to the Tribunal in a contested proceeding (or Consent

Order). Can it be much more work to edit the document so as to remove proprietary or other confidential

information of strategic significance? If such a document is not being prepared which integrates various

pieces of analysis and articulates the bases for a decision-it should be prepared if the Director is to ensure

he is properly exercising the discretion delegated to him.

8.2 Mandated Referral

In lieu of the mandated, long-form DDD for "contentious" cases, the Director could be required to obtain

the approval of the Competition Tribunal where he proposes to resolve a case with either pre- or post-closing

restructuring. However, there would be a new, streamlined hearing process less intrusive than that now

applied to applications for a Consent Order.48

This approach would require extensive changes in the legislation because it would require two sets of

proceedings by the Tribunal each with its own procedural requirements (i.e. time limits, rights of appeal,

and access for intervenors) and legal test to be applied by the Tribunal to the proposed settlement.

It is also likely to be strongly resisted at the political level by the proponents of mergers. It could even

have the effect of greatly increasing the probability of a Type 1 error. Also, this approach might drive the
merger review process "even deeper underground" if the proponents of mergers seek to avoid the less costly

and less uncertain proceedings by the Competition Tribunal.
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Figure 1

Nature of the Competition Policy Review Process*

MERGER CASES

Obviously no advance notification of existing or
previous conspiracies

Program of compliance may be used by counsel
regarding ambiguous proposed agreements-but
there are no guarantees against future prosecution

Director prepares a detailed Statement of Evidence
which is referred to the Attorney General who
decides whether or not to lay charges (or request
the DIR to obtain more information)

Director cannot resolve a case in his office where
he believes the Act has been violated. [He may
recommend to the Attorney General that a "P.O.
only" be obtained per section 34(2).]

Application for a "P.O. only" is in the hands of the
Attorney General (with agreement of the parties)

Normal statute of limitations applies (but a
problem of "stale" evidence)

No official monitoring regime by DIR

Adjudication by the courts

Conviction requires proof beyond a reasonable
doubt (criminal law test)

Two-step appeal process

* Advance notification required for mergers over a
certain size

* Advance Ruling Certificates may be given by DIR
which prevent any future attack on the merger
(unless the DIR has been misled by the
proponents)

* Director may make an application directly to the
Competition Tribunal in a contested case or for
a Consent Order

" Director can negotiate resolutions of cases where
he believes that the proposed merger violates the
law: "fix it first"; undertakings for post-closing
restructuring

* Director may apply for a Consent Order from
the Tribunal (with agreement of the parties)

* Mergers cannot be challenged after three years
of being completed

• Formal monitoring regime for three years by DIR
after review but no challenge or undertakings

• Adjudication by the Competition Tribunal
(composed of judges and lay persons)

• An Order requires proof on the balance of
probabilities (civil law test)

• Two-step appeal process (on a limited basis)

To simplify, I have assumed that all merger cases involve proposed transactions and that all conspiracy cases

involve either a previous agreement among competitors or an ongoing one.

CONSPIRACY CASES
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