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CGI SOCIAL MEDIA INFLUENCERS
& DECEPTIVE MARKETING

Katie Healy

This article analyzes the use of influencer marketing in relation to the mis-
leading advertising provisions of the Competition Act. It focuses on the new
practice of using computer generated images (CGI) of human-like avatars.
These avatars have millions of followers on social media and post content in
which they look and behave like human influencers. This paper argues that
from a competition law standpoint, advertisements involving CGI influenc-
ers can be problematic because they run the risk of misleading consumers.
This paper discusses the potential for misleading advertising practices to
arise in two key arenas. First, deception may arise when influencers fail to
disclose their material connections to the brands for which they are advertis-
ing. Second, endorsements by CGI influencers are cause for concern because
these avatars cannot provide a genuine review of the merits of a given product.

L’auteure analyse le recours au marketing d’influence en ce qu’il a trait aux
dispositions de la Loi sur la concurrence portant sur la publicité trompeuse.
Elle axe larticle sur la nouvelle pratique fondée sur la génération d’images
par ordinateur d’avatars ayant des traits humains. Ces avatars sont suivis pas
des millions de personnes sur les médias sociaux et publient du contenu dans
lequel ils se présentent et agissent comme des influenceurs humains. L’auteure
soutient que du point de vue de la concurrence, les publicités qui comportent
des influenceurs qui sont des images générées par ordinateur peuvent causer
des problémes, car elles courent le risque de tromper les consommateurs. Elle
discute du potentiel de pratiques de publicité trompeuse dans deux domaines
principaux. En premier lieu, la tromperie peut survenir lorsque les influen-
ceurs ne révélent pas leur lien avec les marques pour lesquelles ils font de la
publicité. En second lieu, les appuis par des influenceurs qui sont des images
générées par ordinateur sont des sources de préoccupations, car ces avatars ne
peuvent pas donner un avis réel quant aux mérites d'un produit donné.

onsumer-facing businesses have adopted new marketing strategies
in response to the widespread use of social media.! One of these
strategies involves advertising through social media influencers.
Social media influencers are “regular” individuals turned online personal-
ities who generate and share content with their followers through various
online platforms.? Influencers often specialize in a particular sector such
as fashion, cooking, design, travel.’ Brands compensate influencers to post
advertisements on their social media pages, but consumers may struggle to
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discern that the content is actually an advertisement. This creates the poten-
tial for consumers to be misled.* Thus, a growing problem in the influen-
cer marketing space is the lack of compliance with misleading advertising
provisions under the Competition Act.” This problem is further confounded
with the emergence of computer-generated image (CGI) influencers.

CGI influencers, sometimes called virtual influencers, are a recent phe-
nomenon that operate in a similar way to human influencers—the obvious
difference being that CGI influencers are simply avatars. Consider the
example of Lil Miquela®, a Time’s ranked most influential internet person
personality’, musician, model, and CGI influencer. She interacts with fol-
lowers, writes human-like captions, posts pictures with real humans, is a
social justice activist, and promotes third party brands.® She has been fea-
tured in advertising campaigns by several major brands, including Prada
and Calvin Klein.’

So, what bearing does an influencer robot have on competition law? The
most serious concern is the ability of a CGI influencers to deceive Cana-
dian consumers. The issue of consumer protection is enhanced in instances
where CGI influencers are presented in a way that obfuscates their identity,
allowing them to masquerade online as humans. The risks are twofold: 1)
where the CGI influencer does not disclose material connection to a brand
in a sponsored post, the consumer is at risk of being misled because the
content appears impartial but is not; and 2) a CGI influencer cannot use
a product nor provide an authentic opinion, so it is impossible for a CGI
influencer to genuinely endorse a product.

I. CGI INFLUENCERS

Like human influencers, CGI influencers are highly relatable and can have
sizable followings on social media. CGI influencers are inherently relatable
because of their eerily realistic appearance. Technology is such that con-
sumers may view a photo of a CGI influencer and fail to recognize that the
“person” in the image is not a real human. ' CGI influencers are intended
to be as realistic as possible, not only in their appearance but also in their
online personas. A study examining the similarities between Lil Miquela
and a comparable human influencer found that Lil Miquela aims to appear
human-like by posting highly-relatable content with which her follow-
ers can empathize." Her social media platform deliberately blurs the line
between human and robot. Indeed, her CGI identity was not revealed for
some two years after her emergence, a period during which legitimate ques-
tions about her realness arose.”? “Shudu” is another virtual model whose
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nature was initially kept hidden by her creator. Her creator explained, “CGI
and 3D artists aim for absolute realism... If she was convincing people, I
was on the right track. To perpetuate that she was real was part of my learn-
ing process.”” Comments on the avatar’s posts also suggest that consumers
believe in the realism of the avatar, with millions of social media users
engaging with her content as if she was a human being.

Since social media influencer campaigns are effective in reaching a group
of target consumers, brands can use realistic CGI influencers to accomplish
the same results. The use of CGI influencers offers a number of benefits to
companies. For instance, CGI allows an advertiser to generate a photo with
any backdrop and avoid costs by not hiring models, photographers, styl-
ists, nor paying to rent out a location.!* In addition, brands can avoid the
volatility of human influencers who may speak or behave in a way that does
not align with the brand’s values and may damage the brand’s intangibles."
However, along with these practical benefits of employing CGI influencers
comes the serious risk of violating misleading advertising provisions.

Il. HUMAN SOCIAL MEDIA INFLUENCERS

Both human and CGI influencers have a similar ability to offend the mis-
leading advertising provisions of the Competition Act, so before delving in
to the legal issues raised specifically by CGI influencers, it is useful to under-
stand the phenomenon of human social media influencers, out of which Lil
Miquela and the like were born.

i) Human Influencer Marketing

Influencers are perfectly positioned to connect with a target group of
engaged consumers. Accordingly, many companies choose to collaborate
with influencers for marketing purposes. Influencer marketing is a booming
business, both in Canada and worldwide. The industry is currently esti-
mated to be worth $8 billion USD and projected to reach $15 billion USD
by 2022.' A recent report found that up to 75% of Canadian marketers have
specific budgets dedicated to influencer and/or content-based marketing."”
Influencers are compensated by companies to post content that features
the brand. These partnerships take on different appearances ranging from
formal contracts to more creative structures, such as the influencer receiv-
ing a free product from a company in exchange for making a post about the
product.’® Another common structure involves affiliate links, where influ-
encers include a unique link alongside their content. The link is coded such
that when a consumer makes a purchase using the link, the company can
credit the purchase to the influencer and attribute a commission."
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Because of their perceived expertise in their given area, consumers regard
influencers as a trustworthy source for advice and product recommenda-
tions. Research suggests that both the informative value of the influencer’s
content and the influencer’s credibility* increases follower trust in the influ-
encer’s sponsored posts.! This means that influencers who specialize in a
particular area have the ability to communicate with a group of likeminded
and trusting consumers. Brands should choose to work with influencers
who operate within their relevant industry and easily reach a mass number
of target consumers. These campaigns can be effective because influencers
have the ability to sway consumer purchase decisions by virtue of the trust
placed in them by their consumer followers.”

In addition to the unique ability to reach target consumers, another
advantage of influencer marketing is the ability to evade ad blocking soft-
ware. Nearly half of Canadian consumers employ an ad blocker while using
a desktop computer.? This significantly affects the ability of marketers to
reach consumers through traditional means of advertising**—a problem
which can be easily avoided through influencer marketing. Influencer
content is not caught by the blocker but instead sought out by the consumer.

Social media influencers clearly grant tactical benefits to 21% century
advertisers, but also pose serious concerns from a competition law stand-
point, especially with respect to the disclosure and testimonial components
of the misleading advertising provisions. Consumers can be misled when
influencers do not disclose that their content is actually an advertisement
and not authentic content. Consumers may also be misled by testimonial
or endorsement-like content where the influencer has not actually used
the product they are endorsing. CGI influencers raise many of the same
challenges posed by their human counterparts. Thus, before analysing the
CGI-specific challenges, this paper will discuss the misleading advertising
pitfalls that stem from both human and CGI influencers.

l1l. MISLEADING ADVERTISING
i) Why is misleading advertising a competition law concern?

In consumer-facing industries, advertising is a tool that is necessary to
capture market share. Vendors use advertising in attempts to persuade
consumers to purchase their particular product rather than the product of
competitor.” Where advertising is not truthful or does not meet disclosure
standards, consumers may be swayed to make a choice that they would not
otherwise have made. Misleading advertising impairs a consumer’s ability
to make an informed purchase decision* which not only causes damage to
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the consumer and competing sellers, but also jeopardizes the overall health
of the market. Consumers who have been hoodwinked into making a bad
purchase by dishonest sellers may lose trust in the “integrity of the free
market.””” To achieve an efficient marketplace, consumers must be empow-
ered to make purchases with the assurance that they are not being misled.>®
In addition, honest competitors may lose out on sales to unscrupulous
sellers.” Thus, in Canada, misleading advertising laws provide a mechanism
with which regulators can ensure a fair marketplace—for consumers and
competing businesses alike.

ii) Regulation in the Digital Economy

Regulation is especially critical in the digital economy where it is not
possible for consumers to meet their seller or inspect the product prior to
purchase.*® The internet provides consumers with an unprecedented plat-
form to conduct research about a product before buying. Social media in
particular enables consumers to seek out product information from influ-
encers to whom they can relate. In the Bureau’s view, “[influencers] act as a
curator and a trusted voice for like-minded consumers who do not have the
time, expertise or resources to carefully research and navigate every deci-
sion.”" However, in seeking out product information, consumers may be
exposed to advertisements that are dressed up as unbiased, arms-length
information.” For example, a consumer interested in buying a new item of
clothing may use a social media platform to search “#fashion” and stumble
upon an influencer’s post featuring their outfit. If the post is actually an
undisclosed advertisement for the clothing, the consumer is at risk of being
misled. Clearly, paid advertisements elicit a different response from con-
sumers than non-sponsored content .** As such, if the consumer had known
the seller was behind the information, they may have altered their behav-
iour accordingly either through declining to purchase or evaluating the
product with a more critical eye.” The Competition Bureau is well aware of
the unique risks associated with influencer marketing, evident in the recent
release of a digest dedicated to the topic.*®

iii) The Competition Act: Canadian Misleading Advertising
Legislation

The Competition Act has both a civil and criminal regime for mislead-
ing advertising. Both regimes target the same type of conduct. In the past,
the Competition Bureau has indicated that it will typically opt to bring
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proceedings under the civil regime,* likely because of the practical bene-
fits associated with the lower burden of proof and absence of the mens rea
requirement.”

The civil provision, s. 74.01(1), provides that a person engages in review-
able conduct if they make a representation to the public that is false or
misleading in a material respect.® In assessing whether a representation
is false or misleading, the court will consider the representation’s literal
meaning and the “general impression” it conveys.” In regards to materi-
ality, if a representation is so pertinent that it could influence an ordinary
citizen’s decision to purchase the product, it is sufficiently material.* It is
not necessary to establish that a consumer was actually deceived, nor that
the representation was made to a consumer who was within Canada."!

iv) American Legislation

Canadian competition authorities have not yet acted against social media
influencers—human or otherwise. Thus, some of this paper’s analysis relies
on examples from the United States and therefore warrants a brief comment
on American legislation. The Federal Trade Commission (FTC), the Com-
petition Bureau’s American equivalent, has acted relatively frequently
against social media influencers and brands.* At the highest level, Ameri-
can deceptive marketing offences are largely the same as those contained in
the Competition Act. The misleading advertising provisions of both juris-
dictions prohibit representations that are materially deceptive and likely to
mislead the public.®

IV. THE IMPORTANCE OF DISCLOSURE

The merits of disclosure are relatively straightforward: in order for the free
market to thrive, consumers must be able to evaluate the merits of a good or
service and make an informed choice. Undisclosed advertisements threaten
the ability of consumers to make informed decisions because consumers
may consider the information to be impartial and rely on it to make a choice
they otherwise would not have made.** Advertisements that do not clearly
disclose the connection between a brand and the advertiser pose harm both
to competitors and the marketplace at large.

Consumers who use social media are inundated with content that blurs
the line between advertising and editorial content. It is exceedingly diffi-
cult for consumers to identify advertisements because many influencer
advertisements take the form of native advertising. An example of native
advertising may be a recipe posted on a cooking blog that features a
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particular kitchen appliance. The post is not only a recipe, but also an adver-
tisement for the kitchen appliance. In situations like this, consumers often
struggle to identify advertisements as such because the advertisement is
“presented alongside and intermingled non-sponsored content on the same
platform.”® Native advertising can be used legitimately, but is problematic
where an advertisement too closely resembles a platform’s content.* If the
creator of the advertisement does not adequately disclose that the content is
an advertisement, consumers could be misled.

i) Disclosure: Canadian Legislation & Guidelines

The Competition Bureau has released clear instructions for all parties
engaged in influencer marketing. Influencers must clearly and conspicu-
ously disclose material connections with brands in order to avoid liability
for misleading advertising under the Act.*” A material connection is defined
as, “any relationship between an influencer and a company that has the
potential to affect how consumers evaluate the influencer’s independence.”*
A influencer’s relationship to a brand warranting disclosure may include
compensation in any form (including free “gifts”), a personal connection,
receiving a discount, or any other benefit.*

The Bureau’s guidelines also outline the standards for compliant disclo-
sures. There is no uniform method of disclosure because influencer content
encompasses a variety of online platforms, each with their own nuances.
However, the Bureau’s guidelines outline standards that can be applied
broadly across the web. For instance, influencers must take care that their
disclosures are highly visible and consumers do not have to sift through text
to uncover the disclosure.” They should also avoid the use of ambiguous
disclosure language to ensure that the average consumer will understand
and appreciate the meaning of the disclosure. Phrases such as, “Thank You
Company X!”, “Ambassador”, “Partner”, “Company X”, “SP”, “Spon,™ is
not adequate because the existence of a material influencer-brand relation-
ship is not sufficiently clear. It is worth noting that several platforms have
built-in disclosure abilities, such as a tag on Instagram which allows users
to post sponsored content under the heading “Paid partnership with [XYZ
brand].” While these developments may be a step in the right direction, the
FTC has indicated that these built-in tools do not necessarily suffice.**

There has not yet been insight from Canadian regulators on the topic
of CGI influencers and disclosure. However, CNNMoney reported the
comment of an FTC spokesperson who stated, “the FTC doesn’t have spe-
cific gunidance on CGI influencers, but advertisers using CGI influencer
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posts should ensure that the posts are clearly identifiable as advertising.”?
For disclosure purposes, there is nothing inherently different about the
types of posts made by CGI influencers than those made by human influ-
encers. The misleading advertising provision applies broadly and extends to
all kinds of representations, made by “any means whatsoever,”* suggesting
that whether the representation is made by a natural person is immaterial
to the disclosure requirement.”® Therefore, Canada should adopt the view
that CGI influencers are subject to the same disclosure regulations as their
human counterparts. There are no distinguishing characteristics tied to CGI
influencer posts that warrant a different regulatory approach—with respect
to disclosure.

ii) Prevalence of Non-Disclosure

While the Bureau’s guidelines for disclosure are clear, compliance rates
are dismal. A 2016 American study approximates that only about half of
brands even asked influencers to disclose a material connection.® However,
a2019 Canadian survey indicates that 43% of surveyed consumers are more
likely to trust an influencer’s content if they disclose paid advertisements.”
So why are non-compliance levels so high? There are at least two explana-
tions for the high level of non-disclosure: ignorance of the law or deliberate
deceit. According to a 2018 study, just 23% of Canadian marketers claimed
familiarity with the Ad Standards Canada (ASC) guidelines and 28% were
not even aware the guidelines existed.® ASC is a self-regulatory body for
advertisers and its guidelines on social media influencers have been deemed
a useful resource by the Competition Bureau.® With respect to intentional
non-compliance, the same 2018 Canadian study found that nearly 3 in 10
content creators have been asked by brands not to disclose the fact of com-
pensation. The study caveats that this rate may be higher, considering the
sensitivity of the question.®

Although one might assume that because CGI influencers are controlled
by a creator or brand, their disclosures would be more likely to be compli-
ant. However, a brief examination of Lil Miquela’s Instagram suggests that
this may not be the case. It is not clear whether Lil Miquela has a mate-
rial connection to the brands she references in her content. The CGI model
often tags brands without using any disclosure language.® Although this
evidence is merely anecdotal, it exemplifies the possibility for CGI influenc-
ers to run afoul of disclosure requirements.
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iii) Enforcement Efforts: Disclosure

In late December 2019, the Canadian Competition Bureau sent approxi-
mately 100 advisory letters to various brands and marketing agencies who
engaged in influencer marketing, particularly in the “health and beauty,
fashion, technology and travel” sectors.® According to the related press
release, the letters advised the recipients to review their marketing practices
to ensure compliance.® This marks the first official action taken with respect
to influencer marketing. When considering enforcement of non-disclosures,
it isalso helpful to refer to the Bureau’s guidance on astroturfing. Astroturf-
ing refers to the practice of a person publishing reviews or ratings that “that
masquerade as the authentic experiences and opinions of impartial con-
sumers” without disclosing the compensatory nature of the brand-reviewer
relationship.* While influencers” non-disclosures are not perfectly captured
by this definition, in both instances the concern is that consumers will rely
on the review as an authentic endorsement. The underlying policy justifica-
tion of protecting consumers and honest competitors is the same.

The FTC has been relatively active in taking action against brands and
influencers.® For instance, in September 2017 the FTC took its inaugural
action against individual influencers. Two influencers had promoted their
company CGSO Lotto, Inc to followers on YouTube and Twitter without
disclosing that they owned the company.® Their ownership of the company
was clearly a material connection to the brand. In acting, the FTC aimed
to send a message to other influencers that material connections must be
clearly and conspicuously disclosed in order to protect consumer purchase
decisions.”

The FTC has also acted against advertising agencies who administrate a
brand-influencer relationship. In response to non-compliant disclosures
by YouTube influencers, the FTC investigated Microsoft Corporation, its
advertising agency Starcom Media Vest Group, and Machinima, Inc, the
network which contracted with the influencers. YouTube influencers were
paid by Machinima to endorse Microsoft products but did not attach ade-
quate disclosures to their content. The FTC did not take enforcement action
against Microsoft and Starcom but entered into a consent agreement with
Machinima.®®

Despite the FTC’s frequent enforcement activity, a recent example sug-
gests that these actions are not wholly successful in effecting compliance. In
2017, the FTC took action in response to complaints about influencers’ non-
disclosure, issuing over ninety warning letters to brands and influencers
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regarding non-compliant Instagram posts.” The letters emphasized the
importance of disclosing the brand connection in a conspicuous location
and addressed insufficient disclosures such as the use of “#sp,” “Thanks
[Brand],” and “partner.” To determine the efficacy of the letters, Public
Citizen, a consumer advocacy organization, monitored the Instagram
accounts of forty-six of the letter recipients over a month-long period.”
Public Citizen found that only one influencer consistently used compliant
disclosures. In total, 79% of the advertisements posted during the monitor-
ing period failed to comply with FTC disclosure requirements.”* The FTC
sent twenty-one follow up letters demanding a response from the influencer
detailing the actions they would be taking to ensure future compliance.”
Clearly, the regulation of influencer disclosures have not been mastered by
Canada or the United States. The following section proposes solutions to
the persistent problems underlying non-compliant and non-existent dis-
closures. These solutions can apply equally to human influencers and CGI
influencers.

iv) Proposed Solutions

Disclosure efficacy i.e., the ability of a consumer to recognize content as
an advertisement, is closely connected to language clarity.” In the Influ-
encer Disclosure Guidelines published by Ad Standards,” referenced by
the Competition Bureau, acceptable hashtags include “#ad, #sponsored,
#XYZ_Ambassador, #XYZ_Partner (where “XYZ” is the brand name).””®
However, research shows that a number of these phrasings are not actually
effective at achieving advertising recognition in consumers. Studies show
that “sponsored” increases recognition relative to a control by up to 13.5%¢,
and only 33% of consumers grasp the meaning of “#ad”.”” Research further
suggests that “4PaidAd” is the most effective hashtag at eliciting recognition
of sponsorship disclosure.”

As advertising recognition is an underlying goal of misleading advertising
regulation and a major obstacle to recognition is unclear language, the Com-
petition Bureau should focus its efforts on developing a universal method of
disclosure that is not dependent on language. Several American academics
endorse this strategy, suggesting the best way to achieve effective disclosure
is to forego the language requirement altogether and instead adopt a uni-
versal symbol for sponsored posts that could be affixed to content on any
platform.” This universal symbol approach is attractive for a number of
reasons. First, it eliminates disclosure failures caused by influencers who use
ambiguous language. Second, it deals with the problem discussed above, i.e.,
even when disclosure language is legally compliant, consumers still may not
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register the content as an advertisement. A universal symbol would “elimi-
nate the need for disclosure tags on social media” altogether.** The issue
of influencers who do not disclose intentionally remains, but this approach
would increase consumer protection by eliminating unintentional non-
compliance. This solution represents a streamlined approach that could
affix to human and CGI influencer posts on every platform.

V.ENDORSEMENT

In this section, endorsement refers to the act of appearing in an advertise-
ment and making a public statement expressing support for the product.
With respect to endorsements, the guidance of the Competition Bureau
is clear: “when influencers express opinions online, they must be genuine
and based on actual experience.” For human influencers, this is a straight-
forward task. But what about virtual influencers who are incapable of
experiencing anything?®* Even if CGI influencers disclose their brand con-
nections perfectly in every sponsored post, the problem of their inability to
endorse persists.

i) Legislation

The CGI endorsement dilemma is analogous to the practice of astroturf-
ing, which refers to “the practice of making commercial representations, such
as reviews or testimonials, and having them falsely appear as though they
came from legitimate consumer experiences and opinions.” The problem
underlying astroturfing and CGI endorsements is the same: reviews and
endorsements that masquerade as authentic consumer opinions have the
potential to mislead consumers.

While the Competition Bureau has not specifically dealt with CGI
endorsements, the Bureau has issued guidance dealing with the problem of
astroturfing, stating that, “...consumers are more likely to accept represen-
tations about products made by other consumers when apparently based on
practical use and conveyed with a candor that may itself vouch for the reli-
ability of the representations.”? Astroturfing constitutes reviewable conduct
under s. 74.01. Guidance for the Bureau notes that where circamstances do
not fit within the scope of specific provisions but still constitute mislead-
ing advertising, enforcement will be pursued under the general misleading
advertising provisions, either the criminal or civil track.* Therefore, a rep-
resentation relating to a product made by a CGI influencer would fall under
section 74.01(a). Section 74.01(a) triggers the “general impression test” to
determine whether the impugned representation is materially misleading.*®
In relation to false reviews, the Bureau has stated, “Insofar as the general
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impression is concerned, there can be little doubt that consumer reviews are
seen to reflect the authentic experiences of impartial consumers.” Likewise,
when a CGI influencer posts a sponsored advertisement of them with a
product, the general impression can be characterized as a genuine endorse-
ment of the product. This is especially true where consumers do not know
that the influencer is a CGI. Bureau guidance also notes the existence of an
“actual use requirement” in order to avoid liability for misleading advertis-
ing® The rationale is that it can be reasonably expected that “consumers
would assume that a third party touting a product had actually used or
tested the product before commenting on it.”* Of course, this assumption
is only operable where consumers do not know that a CGI influencer is not
human. To the extent that consumers could believe a CGI influencer is a real
person, product representations made by CGI influencers are misleading.

CGI influencer endorsements raise even graver concerns under American
law. FTC guidelines mandate that an endorser must have been a “bona fide
user” of the endorsed product at the time the endorsement was given.* The
Competition Act and related Bureau publications do not explicitly contain
abona fide user requirement. However, in guidance directed at influencers,
the Bureau has insisted that influencers must “base all reviews and opin-
ions on actual experience.” Furthermore, the Bureau’s guidance regarding
astroturfing clearly demonstrates that representations made about a product
that are disguised as legitimate consumer reviews are not permissible.

i) Commentary

CGI endorsements are especially problematic where it is not clear that
the influencer is a computer-generated image. In these instances, con-
sumer deception can occur quite easily. Online, CGI influencers look and
behave very similarly to humans. CGI influencers are often portrayed par-
ticipating in normal activities, such as spending time with friends, eating
at restaurants, and travelling. The combination of this online persona with
the realistic appearance of the CGI is sufficient to establish the risk that an
average consumer could be misled. A similar argument was advanced in
response to the practice of using computer generated images of deceased
celebrities® to endorse products in the American context:

“... CGIs of deceased celebrity endorsers made by dead celebrities deceive
consumers, especially if the consumer does not know they are being adver-
tised to by an ‘eerily life-like’ CGI. Digitally resurrected CGI endorsers lack
discretion as to whether or not to appear in the advertisement and lend their
credibility to the product. Therefore, the extent to which consumers believe
such discretion exists constitutes consumer deception.”*
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The dead celebrity CGl is arguably less misleading than the CGI influencer
endorsement, because the fact of the celebrity’s death and corresponding
inability to endorse is likely within the public knowledge. Conversely, where
the photo of a comparatively unknown CGI influencer appears on a con-
sumer’s social media page, the consumer may not have knowledge of the
influencer’s inability to endorse. In both instances, the concern underlying
CGI endorsements is that a consumer could * believe the “person” in the
advertisement has chosen to endorse the product. Because this is an impos-
sibility, such endorsements constitute misleading advertising under section
74.01 of the Competition Act. Therefore, advertisers should be wary of using
CGI influencers to endorse products.

One view in the CGI marketing industry is that CGIs are simply online
versions of mannequins—the lifeless figures used to sell clothing in shop
windows.” While this analogy may be attractive on the surface, it is predi-
cated on the assumption that a CGI influencer, like a mannequin, is a blank
slate. However, this argument ignores the reality that CGI influencers have
established personalities and beliefs, interactions with their followers, and
ultimately influence over the consumers that follow them. As one journalist
writes,

... with Lil Miquela they’re trying to win trust and build authenticity by
feigning a real life. Indeed, her life on Instagram is completely plausible,
but that doesn’t change the fact that they want people to trust a person who
is only ostensibly real. They’re creating a human life that’s more human than
any real life can be. Miquela is a perfect blend of fashion taste, opinion, and
lifestyle to connect with her audience.”

To compare a CGI influencer to a mannequin is to ignore the entire
purpose for which creations like Lil Miquela were designed i.e., to connect
with a group of target consumers.

iii) Proposed Solutions

Despite the deceptive marketing concerns raised by CGI marketing, the
use of CGI influencers offers many practical benefits for businesses. Fur-
thermore, the Competition Bureau has taken a recognized the marketing
advantages that advertisers stand to gain by using influencer marketing and
acknowledges that there is nothing wrong with (human) influencer market-
ing as long as disclosure requirements are met.*® Therefore, it is worthwhile
to discuss potential solutions to the problems raised by CGI influencers that
allow businesses to benefit from the new technology while simultaneously
achieving consumer protection.
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a) Additional Disclosure Requirement

The most obvious solution would be to mandate a disclosure of the fact
that the influencer is computer-generated and thus can provide no genuine
opinions on the product.” If this solution were adopted, virtual influencer
endorsements and testimonials would not actually be endorsements—rather
they would be simple advertisements. Requiring an additional CGI-status
disclosure raises several of the issues already established with sponsorship
disclosure with respect to efficacy and advertising recognition. The disclo-
sure would have to be sufficiently clear to ensure consumers recognized
that the CGI influencer cannot make any genuine representations about the
product. Consumer protection could be more easily ensured by mandating
a uniform method of disclosure for CGI influencers. This additional disclo-
sure requirement would be a step in the direction of ensuring consumers
are not unduly influenced by an online personality that is clearly incapable
of assessing a product’s merits. In addition, adding this requirement would
not significantly add to the existing disclosure burden on advertisers and
influencers to disclose material connections.

b) Can CGl influencers be considered actors?

Some CGI influencer sponsored content may be in the form of a testi-
monial which is problematic because CGI influencers cannot give a real
testimonial and the testimonial would thereby be misleading. However,
section 74.02 of the Competition Act permits advertisers to broadcast
consumer testimonials in advertisements as long as it accords with the pre-
viously made testimonial.”® Further the Competition Bureau clarified that
this typically permits the use of actors to portray previously-provided testi-
monials from actual consumers.” This raises the question of whether a CGI
influencer can be construed as an actor. That is, whether a CGI influencer
can post an advertisement that simply replicates an actual consumer tes-
timonial. The Competition Bureau indicated that the use of actors in this
manner may give rise to an inquiry under the Act where “a cosmetic effect
is being portrayed or appearance is otherwise material, as it might be, for
example, in the case of an advertisement for clothing.” This guidance sug-
gests that the act of wearing a piece of clothing is in itself a testimony to the
clothing’s attractiveness. This is relevant because social media influencers
are often used to market products with cosmetic value (e.g., makeup and
clothing) and CGI influencers are frequently used in fashion advertising.'”
Even if disclosure requirements were met and the CGI was simply reciting
an actual consumer review, the portrayal of any cosmetic effect is inher-
ently problematic. Furthermore, even if the product does not have aesthetic
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qualities, the general impression'®! of a CGI posting an actual consumer
review must be considered. This analysis is conducted on a fact by fact basis
and it is highly dependent on the content.

VI. CONCLUSION

It is clear that competition law authorities are aware of the emerging chal-
lenges stemming from the emerging digital economy.'® It is equally clear
that influencers are here to stay. Accordingly, the regulatory approach
must adapt in order to protect consumers and promote fair competition.
The Competition Bureau has taken a step in the right direction with the
creation of the Digital Enforcement Office which is designed to support
the Bureau’s efforts in the digital economy.'” While influencer marketing
is a proven method of business growth'™ and offers many benefits, brands
and influencers must play by the rules or run the risk of engaging in decep-
tive marketing. This paper has demonstrated the problems that may arise
in relation to influencer disclosures of material connections to brands and
advocates for a more uniform method of disclosure which would apply to
human and CGI influencers alike. In addition, this paper has argued that, in
general, CGI influencers cannot genuinely endorse a product because it is
factually impossible. As such, CGI endorsements violate misleading adver-
tising laws. A possible solution to this problem is the introduction of an
additional disclosure requirement, mandating that CGI influencers disclose
that they are not in fact human and thus cannot lend credibility to the merits
of a particular product. The emergence of CGI influencers underscores the
need for competition law to adapt to the digitalizing economic landscape.
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