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This paper is better described as a colloquy rather than an in-depth legal
treatise. It is a perspective of living through and litigating the formative
years of anticompetitive class action cases in Canada. In particular, it
describes the "legal quagmire" created by the US Supreme Court in anti-
trust cases whereby indirect purchasers (consumers) were disenfranchised
at the federal court level in the US and how this legal quagmire could be
avoided in Canada. The paper tracks several of the early consumer anticom-
petitive class action cases in Canada and in particular the Microsoft case
which was successful at the certification level, lost at the British Columbia
Court of Appeal level and restored by the Supreme Court of Canada. The
outcome of the Microsoft case determined that contrary to the US Supreme
Court, consumers can pursue damages claims for anticompetitive conduct
in Canada. Hence, the US legal quagmire was avoided.

Cet article se veut davantage une discussion qu'une analyse juridique
en profondeur. Mon point de vue est fagonni par mon vicu et ma pra-
tique durant les annies formatives que furent les recours collectifs contre
des agissements anticoncurrentiels au Canada. Plus pricisiment, je dicris
le bourbier juridique qu'a crid la Cour supreme des Etats-Unis dans des
affaires antitrust concernant des acheteurs indirects (consommateurs)
brimds dans leurs droits a la cour fidfrale. Dans mon article, j'xplique
comment le Canada peut iviter de s'empatrer de la sorte. Jefais un retour
sur certains des premiers recours collectifs contre des agissements anticon-
currentiels au Canada, notamment le recours contre Microsoft, pour lequel
les auteurs ont eu gain de cause en premidre instance, ont itd ddboutis par
la Cour d'ippel de la Colombie-Britannique, mais & qui la Cour suprome
du Canada a ddfinitivement donna raison. L'arrit contre Microsoft a itabli,
contrairement au jugement de la Cour supreme des Etats-Unis, que les
consommateurs canadiens peuvent rdclamer des dommages-intir~ts pour
agissements anticoncurrentiels. C'st ainsi qubn a pu dyiter ce bourbier
juridique ambricain.

Introduction

he Competition Act and its antecedents makes certain

anticompetitive behavior illegal, generally speaking.
Horizontal price fixing, in particular, is condemned as akin to
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fraud or theft and criminalized.2 The plaintiffs' bar in Canada was not
very active in pursuing anticompetitive cases until the advent of class
actions and, more particularly, until the advent of pan-Canadian class
actions. Prior to the emergence of Canadian class actions, there were
very few anticompetitive cases brought and the only significant modern
anticompetitive case about civil damages was Cement LaFarge v. B.C.
Lightweight Aggregate, which reached the Supreme Court of Canada in
1983.' This case is notable because it determined the parameters of the
tort of conspiracy. The respondent was left out of the price-fixing cement
conspiracy and was driven out of business. The appellants, who pleaded
guilty to a charge of conspiring to prevent or unduly lessen competition
in the production of cement, had made it impossible for the respondent
to continue operating in the field. The Supreme Court of Canada
overturned the lower courts and found that the conspirators were not
liable. A number of commentators were surprised by the decision of the
Court and the factual and legal reasoning.

The Supreme Court of Canada did lay down the law that the tort of
conspiracy exists: (1) if the predominant purpose of defendants' conduct
is to cause plaintiff injury, whether or not defendants' means were lawful;
or (2) where defendants' conduct is unlawful and directed towards the
plaintiff (alone or with others) and in circumstances that the defendants
should know that injury to the plaintiff is likely to, and does, result.

Class Action Legislation and the First
Pan-Canadian Class Actions

In 1978, Quebec was the first province in Canada to legislate class
proceedings.' In 1992 Ontario followed suit,' and although there was
no express provision enabling national class actions, it did not take
Ontario judges very long to find that Ontario class proceedings cases
could be asserted on a pan-Canadian basis.6 In 1996 British Columbia
passed class proceedings legislation.7 Because these three jurisdiction
covered more than 75% of the Canadian population and because the
Ontario courts ruled that Ontario class proceedings could be asserted
on a pan-Canadian basis, the formative Canadian plaintiffs' class action
bar started to form a consortium of counsel to bring class actions for
anticompetitive conduct on a pan-Canadian basis. This was accomplished
by these counsel and law firms commencing parallel actions in each of
these three jurisdictions, with the Ontario class action covering the rest
of Canada. Most Canadian jurisdictions now have class action legislation
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and several of these jurisdictions have provisions in their legislation
allowing pan-Canadian class actions.' British Columbia has recently
passed amending legislation to allow for pan-Canadian class actions.

Why Class Actions?

Class actions can provide an effective and efficient means of litigat-
ing mass claims. They also improve access to justice for individuals who
would otherwise be unlikely or unable to assert their claims. Further-
more, effective class actions can lead to behavior modification of actual
or potential wrongdoers who might be tempted to ignore their obli-
gations to the public. While anti-competitive conduct often results in
modest damages per class member, the number of class members can
be very large and, on occasion, can comprise the majority of both the
Canadian population and Canadian businesses. For example, Pro-Sys
Consultants Ltd. v. Infineon Technologies AG ("DRAM") was a case based
on a price-fixing conspiracy of the DRAM memory chips in desktop
computers, laptop computers, servers and a whole host of other elec-
tronic equipment.9 Approximately 10 years after the case was started, it
was settled by a consortium of class counsel and firms for more than $80
million. Certain large purchasers had very significant individual claims.
In addition, because DRAM was so ubiquitous, the administration of the
settlement provided for each household in Canada to claim $20 compen-
sation by way of an electronic declaration alone. An excess of 880,000
Canadian households came forward and received funds.

The Difficulties and Dilemmas Facing
Class Counsel at the Outset

To understand the difficulties and dilemmas facing Canadian class
action counsel at the time we embarked on this journey, it is neces-
sary to understand the differences between both the statutory class
proceedings regimes that exist in the United States and the differ-
ences in the law that developed. These differences are not only very
considerable but include a very radical United States Supreme Court
ruling that, in my respectful opinion, undermined consumer recov-
ery in antitrust class actions in the United States. The pioneer class
action counsel in Canada felt very strongly that we needed to develop
a "made in Canada" approach to the private prosecution of antitrust
class actions. We enjoyed a substantial head start because of the very
hard and good work performed by the Ontario Law Commission in
their seminal study." Their recommendations were largely accepted by
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the Ontario legislature and the Ontario Class Proceedings Act has been
used as a template for all other Canadian jurisdictions except Quebec.

There are appreciable differences between class action law in Canada
and the United States, especially in regards to class certification. Canadian
jurisdictions have a lower threshold for certification, which is intended
to function as mechanism for screening claims. The Supreme Court of
Canada has said that the certification stage is not to be a battle front
of opposing experts and only "some basis in fact" is needed to support
the constructs of a class action." This level of scrutiny is consistent with
the fact that there is no pre-certification discovery as a matter of right
in Canadian jurisdictions. While Canadian courts have largely avoided
weighing evidence and trying the merits of an action at the certifica-
tion stage, U.S. courts engage heavily with expert evidence at this step.12

The U.S. Supreme Court has said that class certification should only be
granted if the trial court is satisfied after a "rigorous analysis" that the
statutory requirements for certification have been met, and that "such
an analysis will frequently entail overlap with the merits of the plaintiff's
underlying claim."" This inevitably increases the costs associated with
pursuing class certification. As one class action lawyer writes, the poten-
tial results of the U.S. approach to certification "weigh heavily against
access to justice and effectively turn certification into a mini-trial".14

The higher U.S. standard for certification is also attributable to spe-
cific class certification requirements under the U.S. Federal Rules of Civil
Procedure. Most antitrust class actions are brought under Rule 23(b)(3),
because plaintiffs can recover treble damages." One requirement for cer-
tification under this rule is that the common issues "predominate" over
individual issues. By contrast, Canadian class action legislation has not
adopted this same predominance requirement.16 A second requirement
for certification under Rule 23(b)(3) is that a class action be "superior"
to other available methods of adjudicating the controversy. In Canadian
common law jurisdictions, the corresponding requirement is the "pref-
erability" of a class action, which lowers the threshold for certification
compared to the United States.

In spite of the substantial statutory and common law differences
between Canada and the United States on the class action front, it was
essential for the pioneers pursuing private enforcement of Canadian
anticompetitive class actions to have close regard to U.S. antitrust and
class action law. The first and foremost reason for this was that in the
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beginning of anticompetitive class actions in Canada, the U.S. plaintiffs'
class action bar had almost invariably started cases in the U.S. litigating
the same facts and circumstances that underlay parallel anticompetitive
conduct in Canada. Indeed, those of us who were at the forefront of pur-
suing Canadian anticompetitive class actions liaised with law firms in
the U.S. who were prosecuting parallel class actions. Second, U.S. class
action law had a very long historical record compared to the very imma-
ture Canadian class action jurisprudence. Although this could said to be
a truism, it does not mean that the U.S. got it right with respect to one of
the most important pillars of class action law.

Indirect Purchasers: The U.S. "Legal Quagmire"

The United States got into a legal quagmire on the core issue of who
was entitled to sue price-fixing conspirators. Reaching back into the
1960s, U.S. price-fixing conspirators were enjoying a considerable level
of success in defending claims on the basis that the plaintiffs who were
suing them could not prove where the harm fell as between direct pur-
chasers, intermediaries and consumers. This issue was a significant
roadblock for consumers to take advantage of the governing U.S. federal
legislation that permitted a court to triple the amount of actual/compen-
satory damages." This overarching issue occupied the attention of the
U.S. Supreme Court in the Hanover Shoe decision in 1968," and again in
the Illinois Brick decision in 1977.19

In Hanover Shoe the plaintiff was a shoe manufacturer and a cus-
tomer of the defendant and alleged that the defendant had monopolized
the shoe machinery industry in violation of U.S. antitrust law, which
resulted in an overcharge. The defendant argued that the plaintiff class
had passed on some or all of the overcharge and, therefore, was not enti-
tled to recover damages. The court rejected this defence, holding that the
passing on defence was not available. In making its decision, the court
determined that if the passing on defence was permitted, treble damages
actions would become too complicated, and the alleged co-conspirators
"would retain the fruits of their illegality" because indirect purchasers,
having only modest claims, would be unlikely to sue.20

In Illinois Brick, the state of Illinois brought a class action on behalf of
consumers against the manufacturers and distributors of concrete block
in the greater Chicago area. The state alleged that the defendants' illegal
overcharges had been passed on through various levels of contractors
to the plaintiff consumers causing them to suffer a loss. The majority
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of justices on the U.S. Supreme Court held that the passing on theory
must be applied uniformly for plaintiffs and defendants alike. The Court
referred to Hanover Shoe, where the Court found that the defendants
could not resort to a passing on defence and equity required a quid pro
quo, finding that only indirect purchasers had standing to pursue a class
action claim of this nature. Thus, the Court in Illinois Brick held that only
the direct purchasers, and not distributors or others in the manufactur-
ing chain, could be considered injured and assert recovery rights. The
majority relied on two key arguments in support of their decision. The
first argument was that determining exactly where the harm was suffered
was difficult, time-consuming and an uncertain process. The second
argument was that deterrence was better served by letting only the direct
purchasers sue for the full amount of damages even if this meant they
were being overcompensated.

Although Illinois Brick is still applied at the federal level, many states
have passed legislation repealing its effect at the state level. Approxi-
mately 3 dozen jurisdictions have "Illinois Brick repealer laws" restoring
the rights of citizens in those states who are indirect purchasers to pursue
actions to recover antitrust damages under state antitrust laws.21 These
repealer states contain approximately 50% of the population of the
United States.

Since Illinois Brick, there has been profound criticism from many quar-
ters with respect to this facet of antitrust law in the United States.2 2 Most
critics prefer the dissent in Illinois Brick which said that the majority
decision "... severely undermines the effectiveness of the private treble-
damages action as an instrument of antitrust enforcement. For in many
instances, the brunt of antitrust injuries is borne by indirect purchas-
ers, often ultimate consumers of a product, as increased costs are passed
along the chain of distribution. In these instances, the Court's decision
frustrates both the compensation and deterrence objectives of the tre-
ble-damages action. Injured consumers are precluded from recovering
damages from manufacturers, and direct purchasers who act as middle-
men have little incentive to sue suppliers so long as they may pass on
the bulk of the illegal overcharges to the ultimate consumers."23 Another
criticism levelled by the defendants in U.S. antitrust litigation is that they
face the unsavoury possibility of paying triple damages to the direct pur-
chasers in federal court and then single compensatory/actual damages to
indirect purchasers in the state courts.
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The legal artifice of Illinois Brick still exists today in spite of fairly
intense criticism by legal and economic scholars. In 2007, the U.S.
Antitrust Modernization Commission weighed the arguments for and
against allowing indirect purchaser actions in antitrust litigation and
recommended that the U.S. Congress should enact a statute that would
overrule Illinois Brick and allow both direct and indirect purchasers to
sue for recovery of damages.24

Indirect Purchaser Claims in Canada

Several senior Canadian counsel, notably, Harvey Strosberg, Q.C.,
Scott Ritchie Q.C. and J.J. Camp Q.C., who were becoming engaged in
similar and often parallel antitrust cases in Canada wanted to ensure that
the Canadian courts avoided this U.S. legal quagmire. This issue came to
a head in the vitamins case.

The Vitamins Case

Vitapharm Canada Ltd. v. F Hoffmann-La Roche Ltd. was predicated
upon an international price-fixing conspiracy by the large international
manufacturers of vitamins and related products from the beginning of
1988 until the end of 1999.25 A compendium of price-fixing cases in
Canada and the United States collectively alleged damages of several
billion dollars against those manufacturers. Over time, many of the
defendants pled guilty in the United States, Canada and the European
Union to price-fixing the prices of various vitamin products.

A host of vitamins class actions were commenced across Canada
and a carriage motion was litigated in Ontario to determine which
class actions would proceed and which would be stayed.26 The senior
counsel group noted above and their respective firms were awarded
carriage. In preparing for this carriage motion, we conferred on several
occasions and eventually agreed upon a legal strategy to avoid the
U.S. legal quagmire. Our solution was to act for a class of all Canadian
persons and entities in the supply chain who may have suffered damages,
including direct purchasers, intermediaries, and consumers. We retained
expert economists who opined on two important matters. First, expert
economists proposed a workable methodology for assessing the global
vitamins priced-fixed damages for the Canadian economy as a whole.
Second, theyproposed aworkable methodology for assessing the vitamins
priced-fixed damages at each level in the distribution chain. If we could
convince Canadian courts that these econometric models were viable,
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we would overcome one of the principal arguments that the majority
judges in the United States Supreme Court adopted in Illinois Brick. In
our view, we were supported by the flexible damage assessment tools and
processes outlined in the extant Canadian class action legislation.

Our legal strategy was based on two central pillars. First, all Canadian
class members, wherever they were in the distribution chain, should
band together to ensure that a global Canadian damage figure could be
awarded. This way, none of the damages would fall through the cracks
by omitting any level in the distribution chain. Second, we had to satisfy
the courts that there were workable methodologies and available pro-
cesses to allocate the global damage figure amongst the class members
at each level in the distribution chain. To this end, we proposed to seek
directions from the courts after an assessment of pan-Canadian global
damages to determine the appropriate allocation amongst the various
levels in the distribution chain.

Opposing counsel groups asserted that our legal strategy would create
an interminable conflict of interest between the various layers in the dis-
tribution chain. This issue was litigated in a preliminary fashion in the
carriage motion. Mr. Justice Cumming found that there is no divergence
of interests between class members until the point when common issues
are determined, including the assessment of global damages. In fact, he
found that the quantification of global damages would achieve the ulti-
mate, shared goal of a fair resolution of the claims of all class members.
He also found that further economic analysis would be needed to deter-
mine the varying losses suffered by each level in the overall distribution
process after global damages have been assessed. At that juncture, it may
be that one given level in the distribution chain might require separate
counsel, or that subclasses could be formed if appropriate.

As it turned out, our class counsel group achieved settlements on a
global basis for all Canadian class members and then mediated the issue
of the allocation of global damages between the various layers of class
members in front of another Ontario judge. That resolution of the alloca-
tion of damages was accepted by Mr. Justice Cumming, who said in his
reasons approving the settlements, "All groups of class members must be
present to ensure that the wrongdoers do not retain any of the fruits of
their wrongdoing and to protect the rights of the class members to make
a claim against a common fund to address their losses."2 7
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Our counsel group subsequently litigated, either collectively or on a
firm-by-firm basis, several national price-fixing class actions using this
same approach: act for all class members in the distribution chain, assess
global damages on a Canada wide basis, and then agree on a mechanism
to fairly allocate the damages among the various levels of class members.
We thought, wrongly as it turned out, that we had successfully avoided
the U.S. legal quagmire.

The Dog Days

This historical perspective would be very misleading if the reader
believed that we had the wind at our back throughout. There were
periods of time where anticompetitive class actions were tenuous at best.
During the dog days, one defence firm opined that class action claims by
indirect purchasers were probably dead.2 8

In two early decisions, Price v. Panasonic Canada Ltd.29 and Chadha
v. Bayer Inc.,30 were both successfully defended on the basis that the
plaintiffs had not provided a workable method for determining liabil-
ity or damages on a class-wide basis. These cases hearkened back to the
concerns registered by the majority judgement in Illinois Brick, namely,
the difficulty and complexity of proving where any price-fixed damages
would come to rest in the chain of distribution.

The B.C. Supreme Court denied certification in DRAM based largely
on successful defence arguments raised in Chadha. The pan-Canadian
DRAM case was brought against the manufacturers of memory chips
that were integral to the operation of computers, servers, printers and
the like. When it was commenced, several of the defendant conspirators
had pleaded guilty to conspiring to fix prices. This decision not to certify
the British Columbia class action created a great deal of uncertainty in
British Columbia, and elsewhere, as to whether anticompetitive conduct
could be certified in a class action.

The British Columbia Court of Appeal reversed and certified the
action. The unanimous decision recognized that there may be difficulty
proving liability and damages but did not accept the argument's that it
was unmanageable based on the earlier Canadian decisions. It is impor-
tant to note that the DRAM class was composed of all distribution levels
including consumers. Leave to appeal to the Supreme Court of Canada
was refused."
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Along Comes Microsoft

In 2004 class-actions were commenced against Microsoft on a pan-
Canadian basis. The actions were commenced in three jurisdictions,
Ontario, Quebec and British Columbia, with the British Columbia class
action taking the lead. The action was brought only on behalf of final
consumers of Microsoft products as opposed to aggregating all persons
and entities in the chain of distribution. Class counsel had concluded that
virtually all of the recoverable damages were passed on through the dis-
tribution chain to the final consumers. The Microsoft case did however
give rise to the neat legal issue of whether Canadian courts would buy
into the Illinois Brick doctrine, discussed above, that only direct pur-
chasers were entitled to bring price-fixing actions.

It was alleged that beginning in 1988 Microsoft engaged in unlawful
conduct which enabled Microsoft to overcharge for its operating systems
and some of its applications software. It was further alleged that as a
direct consequence of Microsoft's unlawful conduct, the class members
paid higher prices for the Microsoft operating systems and applications
software in issue, then they would have paid absent the unlawful conduct.

As noted, the class is made up of consumers who acquired the Micro-
soft products from resellers and these consumers therefore fall into the
category of indirect purchasers. Preliminary legal skirmishes resulted in
the Court ruling that the class action could proceed for claims for con-
spiracy, international interference with economic interests, restitution
for waiver of tort, unjust enrichment and constructive trust. The certified
cause of action for constructive trust was struck by the Supreme Court
of Canada.3 2 Mr. Justice Myers took over case management and presided
over the trial. He found that the remaining certification requirements set
out in the British Columbia Class Proceedings Act were met and certi-
fied the common issues for trial."

Microsoft appealed certification and a majority of the British Colum-
bia Court of Appeal allowed the appeal, set aside the certification order
and dismissed the action on the basis that indirect purchaser actions
were not available as a matter of law in Canada. A strong dissent was
filed by Mr. Justice Donald.3 4

The majority reasons were a thunderbolt. The majority followed the
logic of the U.S. Supreme Court in Hanover Shoe and Illinois Brick con-
cluding that indirect purchasers of a price fixed product had no valid
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cause of action and stated: "Any passing on of the charge did not give
rise to a cause of action for its recovery by those whom the charge was in
whole or in part said to have been passed on."" This outcome could be
fairly described as a death knell for recovery rights by consumers or any
other indirect purchasers of price fixed goods or services. As one defence
firm published in a newsletter, "[a]s a result, future class sizes and claims
will decrease as indirect purchasers are left with the losses and no cause
of action."36

Again, for the period of time from when the British Columbia Court
of Appeal handed down its reasons in Microsoft until this decision was
reversed by the Supreme Court of Canada, a great deal of uncertainty
prevailed across Canada. For example, several price-fixing certification
applications were adjourned in various Canadian jurisdictions pending
the Supreme Court of Canada decision in Microsoft.

Unanimous reasons written by Mr. Justice Rothstein overturning the
British Columbia Court of Appeal were handed down by the Supreme
Court of Canada in October, 2013, nine years after the actions were com-
menced." The central question was whether indirect purchasers have the
right to bring an action to recover losses that were passed on to them as
a result of a price-fixing conspiracy. Put another way, the central issue
was whether indirect purchasers had a cause of action against the party
who caused the overcharge at the top of the distribution chain that alleg-
edly injured them indirectly as a result of the overcharge being "passed
on" down the distribution chain to them. Microsoft argued the rationale
set forth in the Hanover Shoe and Illinois Brick cases noted above. The
Supreme Court of Canada was not persuaded.

The Supreme Court of Canada dealt with the arguments that prevailed
in the Hanover Shoe and Illinois Brick cases. The Court first dealt with
the argument that allowing indirect purchasers to recover creates the
potential for double or even multiple recovery. It held that practically
speaking the risk of duplicate or multiple recoveries can be managed by
the courts. It would be open to the defendants to bring evidence of this
risk before the trial judge to modify any award of damages accordingly.
The Supreme Court of Canada agreed with the dissenting opinion of Mr.
Justice Donald of the British Columbia Court of Appeal in Sun-Rype,
that "the double recovery rule should not in the abstract bar a claim in
real life cases where double recovery can be avoided"." Microsoft did
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not produce any evidence to show a serious risk of double or multiple
recovery.

Next, the Supreme Court of Canada dealt with the arguments of
remoteness and complexity that also animated the U.S. Supreme Court
cases. Microsoft argued that complexities with tracing the loss down the
distribution chain and the remoteness of proof associated with passing on
give rise to confusion and uncertainty which militate in favour of the U.S.
approach. The Court preferred the dissent in Illinois Brick and said that
the same concerns can be raised in most antitrust cases and should not
stand in the way of allowing indirect purchasers an opportunity to make
their case. The Court held that the indirect purchasers carry the burden
of establishing their loss, which may well require expert testimony and
complex economic evidence, but indirect purchaser actions should not
be barred solely because of the complexity of proving damages.

The Supreme Court of Canada also dealt with the deterrence argument
relied upon in the U.S. cases and found that allowing indirect purchaser
actions would not frustrate the deterrence objectives of Canadian com-
petition laws. The Court again followed the dissenting reasons in the U.S.
Illinois Brick case and held that there is just as much to be said for indi-
rect purchaser actions reinforcing these deterrence objectives.

The Court went on to note that allowing indirect purchaser actions is
consistent with the remediation objective of restitution law. It allows for
compensating the parties who have actually suffered the harm, rather
than merely reserving these actions for direct purchasers who may have
in fact passed on the overcharge. The Court also noted that approxi-
mately three dozen states have passed repealer statutes or otherwise
allowed for indirect purchasers to recover by way of judicial decisions.
The Court also recognized the significant body of academic authority in
favour of repealing the decision in Illinois Brick in order to best serve the
objectives of the antitrust laws.3 9

Conclusion

The pioneers in anticompetitive class actions in Canada needed to
figure out a "made-in-Canada" legal strategy to overcome the U.S. legal
quagmire that precluded consumers bringing anticompetitive class
actions in federal court. We did devise such a strategy that had the impri-
matur of the Ontario courts and a few other courts, until the British
Columbia Court of Appeal in Microsoft reversed. The Supreme Court
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of Canada in turn reversed the British Columbia Court of Appeal and it
can now be safely concluded that in Canada, antitrust class actions can
be prosecuted by anyone in the distribution chain including consumers.

This journey took approximately two decades and at various times the
pioneers in anticompetitive class actions in Canada were either enjoying
the heights of exultation or the depths of despair along the way. From our
perspective, it had a happy ending.40
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