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The Competition Tribunals decision in Commissioner of Competition v.
Parkland Industries Ltd. ("Parkland") is the first and, to date, only contested

application under section 104 of the Competition Act (the 'Act") in the
context of a merger. The decision determined the legal test for an interim
order in the context of a merger and the relationship between traditional
principles of injunctive relief ordinarily applied by the Superior Courts and
an interim order under section 104 of the Act. The Tribunal's decision also
- quite helpfully - explained the legal and contextual framework for each
of the Tribunals remedial powers for mergers under the Act. This comment
discusses these developments.

La dcision du Tribunal de la concurrence dans l'irr~t Commissaire
de la concurrence c. Parkland Industries Ltd. (< Parkland >>) constitue le
premier et - jusqua present - seul cas d'une demande conteste en vertu
de larticle 104 de la Loi sur la concurrence (la < Loi >>) dans le contexte
d'un fusionnement. Cette dcision a instaur le critre juridique suivant
lequel une ordonnance provisoire peut tre dlivr~e dans le contexte d'un
fusionnement, et a tabli la relation entre les principes traditionnels des
mesures injonctives g~n~ralement accord~es par les cours sup~rieures et
une ordonnance provisoire accord~e en vertu de l'irticle 104 de la Loi. La
d~cision du Tribunal fournit galement une explication - qui s'av~re par-
ticulirement utile - de lencadrementjuridique et contextuel de chacun des
pouvoirs de redressement du Tribunal en ce qui concerne lesfusionnements
operas en vertu de la Loi. Le present commentaire dirr~t examine ces dif-
firentes innovations.

he Competition Tribunal's decision in Commissioner of Compe-Ttition v. Parkland Industries Ltd.1 ("Parkland") is the first and,
to date, only contested application under section 104 of the

Competition Act2 (the "Act") in the context of a merger. The Competition
Tribunal's decision determined the legal test for interim orders under
section 104 of the Act for mergers. It also discussed the legal and context-
ual framework for each of the Tribunal's remedial powers for mergers
under the Act.
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This comment discusses these developments, focusing on the legal test
for an interim order under section 104 of the Act and its intersection
with the principles of injunctive relief ordinarily applied by the Superior

Courts.

I. Factual Basis for the Contested Application
under Section 104 of the Competition Act'

Parkland and Pioneer each carried on business as an independent mar-
keter of fuel and petroleum products.4 Parkland and Pioneer had entered
into an asset purchase agreement pursuant to which Parkland agreed to
acquire substantially all of Pioneer's assets.5 The acquired assets included
181 of Pioneer's corporate stations and 212 of Pioneer's supply agree-
ments with independent dealer stations in the provinces of Ontario and
Manitoba.' Corporate stations (which are owned or leased by Parkland)
are supplied and supported by Parkland.7 Independent dealer stations
(which are operated and managed by independent third-party dealers)
are supplied fuel by Parkland pursuant to exclusive long-term agree-
ments between the independent dealer and Parkland.8

The Commissioner of Competition (the "Commissioner") filed an
application pursuant to section 92 of the Act seeking, among other
things, an order prohibiting Parkland and Pioneer from implementing
the proposed merger in 14 local markets in Ontario and Manitoba9 and/

or requiring Parkland to dispose of assets in these markets as would be
required for an effective remedy.1° The next day, the Commissioner filed
an application for an interim order in respect of the proposed merger
pursuant to section 104 of the Act.11 The Commissioner sought an order
directing Parkland to hold separate the assets it proposed to acquire
from Pioneer pursuant to the proposed merger in the 14 local markets
until the Tribunal's final disposition of the Commissioner's application
pursuant to section 92 of the Act. 12 The Tribunal's application for interim
relief under section 104 of the Act was granted in respect of 6 of the 14
local markets at issue, as discussed further below.

II. The Commissioner's Remedial Powers for Mergers

Before Parkland, the Tribunal had not heard a contested application
under section 104 of the Act in the context of a merger. Accordingly,
when setting out and applying the test for an interim order under
section 104 of the Act, the Tribunal discussed the legal framework for
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its remedial powers for mergers and the context in which each remedy is
generally sought by the Commissioner in a merger investigation.

Section 92 of the Act represents the ultimate relief that the Commissioner
may seek to remedy a merger or proposed merger that will prevent
or lessen, or is likely to prevent or lessen, competition substantially.
Through an application before the Tribunal under section 92 of the
Act, the Commissioner may seek dissolution, divestiture or other relief
in the case of a proposed or completed merger (a "92 Application").13

Procedurally, a 92 Application is in many ways akin to the procedure for
an action in the civil courts, encompassing pleadings, documentary and
oral discovery and a trial.

The Commissioner has two available forms of interim relief in the
context of a merger: an interim order under section 100 of the Act (a
"100 Interim Order") and an interim order under section 104 of the
Act (a "104 Interim Order"). In Parkland, the Tribunal regarded these
interim orders as inherently different from each other, not only with
respect to the legal test that must be satisfied to obtain the interim order,
but also in respect of the purpose and context in which each is generally
sought by the Commissioner during a merger investigation and granted
by the Tribunal.14

A 100 Interim Order, if granted, forbids the completion or implemen-
tation of a proposed merger for 30 days subject to an extension of up to an
additional 30 days.15 The Tribunal commented that a 100 Interim Order is
generally sought during the "embryonic stage" of a merger investigation
when the Commissioner's inquiry is ongoing and more time is needed to
complete the inquiry.16 Unlike a 104 Interim Order, a 100 Interim Order
only applies to proposed mergers (it has no application to completed
mergers). Further, and also unlike a 104 Interim Order, a 100 Interim
Order cannot (and would not) be sought by the Commissioner after he
has commenced a 92 Application.17 There are two criteria that the Tri-
bunal must consider in order to issue a 100 Interim Order: 1) whether
an inquiry under paragraph 10(1)(b) of the Act is in progress in respect
of the merger and the Commissioner needs more time to complete the
inquiry; and 2) whether, in the absence of the interim order, the Tribu-
nal's ability to remedy the effect of the merger on competition would be
substantially impaired because an action by a party to the merger would
be difficult to reverse.18 There have only been two contested section 100
applications, both of which predate the 2009 amendments to the Act,
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that created an initial waiting period that may be extended through the
issuance of a Supplementary Information Request under the Act.19

Unlike a 100 Interim Order, a 104 Interim Order is available for all
reviewable conduct under Part VIII of the Act. The Commissioner can
only seek a 104 Interim Order after the Commissioner has filed an appli-
cation for a substantive order under Part VIII of the Act, and in the case
of a merger, a 92 Application.2 Accordingly, the Commissioner's merger
investigation is generally more advanced when seeking a 104 Interim
Order as compared to when he would generally seek a 100 Interim
Order.21 Further, the Tribunal's determination of whether to grant a
104 Interim Order does not refer to the ability to remedy the effect of
a merger. It only refers to the principles of injunctive relief that must be
satisfied in order for a 104 Interim Order to be granted.22 Accordingly,
the conduct of an application under section 104 of the Act is in many
ways akin to the conduct of an interim or interlocutory injunction in the
civil courts.

III. Framework for an Interim Order under
Section 104 of the Competition Act

With respect to mergers, an interim order under section 104 requires
two main elements. First, and as noted, the Commissioner must have
commenced a 92 Application.23 This element is unsurprising as the
purpose of this interim order (as with injunctive relief generally) is to
prevent irreparable harm during the interim period pending the disposi-
tion of the main application. Second, the Tribunal, when exercising its
discretion to make an interim order, must consider the principles ordi-
narily considered by superior courts when granting interlocutory or
injunctive relief.24 In this regard, the Tribunal has consistently applied -
as it did in Parkland - the tripartite test for injunctive relief set out by the
Supreme Court of Canada in RJR-MacDonald Inc. v. Canada (Attorney
General), [1994] 1 S.C.R. 311.25 Accordingly, the Tribunal may issue the
interim order if the Commissioner proves the following elements on a
balance of probabilities:

* there is a serious issue to be tried;
* irreparable harm would ensue if an interim order is not granted;

and
* the balance of convenience favours granting the interim order.21
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The Tribunal's treatment of each of these elements in Parkland is
described below.

(a) Serious Issue to be Tried

The serious issue to be tried element imposes a low threshold, requiring
only a preliminary assessment of the merits to ensure that the underlying
application commenced before the Tribunal raises a serious issue.27 The
Commissioner must demonstrate that the application before the Tribu-
nal is neither frivolous nor vexatious.28 Once the Tribunal determines
that the underlying application before it is neither vexatious nor frivo-
lous, it should proceed to the second part of the test.

In Parkland, the Tribunal concluded that the Commissioner had
raised serious issues to be tried regarding the 14 local markets at issue,
and in particular, significant evidence with respect to his allegation of a
substantial lessening of competition.29 The Tribunal concluded that the
matters at issue raised complex questions of fact and law requiring an
assessment of the credibility and sufficiency of evidence on a number of
issues, including the alleged unilateral and coordinated anti-competitive
effects of the proposed merger in the 14 local markets.30 The merging
parties argued that there was no serious issue to be tried regarding 12 of
the 14 local markets because Parkland had intended to complete certain
divestitures in those markets in any event.31 The Tribunal concluded that
the proposed divestitures were not sufficiently defined and detailed to
allow the Tribunal to conclude that they would remedy competition con-
cerns in those markets.32

(b) Irreparable Harm

Under the irreparable harm element, the Commissioner must dem-
onstrate that irreparable harm would ensue if the interim relief sought
is not granted.33 In outlining this element, the Tribunal distinguished
between "harm" and its "irreparable" nature, and expanded upon the
nature of each.34

The Tribunal clarified that "harm" in the context of a 104 Interim Order
must be established on the basis of clear and non-speculative evidence.35

Generally, irreparable harm must be proven - and cannot be inferred
- when injunctive relief is sought. However, harm in the context of a
proposed merger is prospective by its nature and must, of necessity, be
inferred.36Accordingly, the relief sought in a 104 Interim Order is akin
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to a quia timet ("because he fears") injunction, requiring an assessment
of the propriety of the injunctive relief sought without the advan-
tage of actual evidence regarding the nature and extent of the alleged
harm.3 7 Having regard to the quia timet nature of a 104 Interim Order,
the Tribunal adopted a "cautious approach", requiring a "high degree of
probability" that the alleged harm will in fact occur in order to award
injunctive relief.38 Accordingly, when requesting a 104 Interim Order,
the Commissioner has the burden of showing clear and non-speculative
evidence demonstrating how such harm will occur so inferences can rea-
sonably and logically flow from the evidence.39 In this regard, and from
an evidentiary standpoint, the Tribunal noted that the Commissioner
is assisted by the presumption that his actions pursuant to the Act are
in the public interest.40 However, this presumption does not change the
Commissioner's burden of proof, which is on a balance of probabilities.41

"Irreparable" in the context of a 104 Interim Order refers to the nature of
the harm suffered rather than the harm's magnitude.42 It is harm that cannot
be quantified in monetary terms (whether through damages or costs) or
harm that cannot be cured.43 Importantly, in the context of a contested
merger before the Tribunal, the irreparability arises from the Tribunal's
lack of jurisdiction to remedy interim harm that may be suffered by con-
sumers and the broader economy during the interim period in the event
the Commissioner is ultimately successful in his section 92 application.44

The Tribunal is a creature of statute and only has the powers conferred
on it by Parliament. In this regard, the Tribunal lacks the necessary
authority to remedy harm that may be suffered before the final disposi-
tion of an application before the Tribunal, such as through an award of
damages.45 In the context of the merger between Parkland and Pioneer,
the Tribunal did not, for example, have the jurisdiction to remedy any
harm suffered by consumers that may have paid higher retail gasoline
prices in the 14 local markets in the event the Commissioner was suc-
cessful in his section 92 application. In respect of a completed merger,
the Tribunal may only order any party to the merger or any other person
to dissolve the merger, or dispose of assets or shares in such a manner as
the Tribunal directs.46

With respect to 6 of the 14 markets at issue in the section 104 proceed-
ing, the Tribunal concluded that irreparable harm resulting from the
proposed merger could be reasonably and logically inferred from clear
and non-speculative evidence.47With respect to the remaining 8 markets,
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the Tribunal concluded that clear and non-speculative evidence of the
market share and market concentration figures from which to assess
irreparable harm was lacking.48 In balancing the evidentiary burden of
the Commissioner in a section 104 proceeding, the Tribunal noted that
the Commissioner does not have to prove the relevant geographic market
definition on a balance of probabilities (as that is an issue for the section
92 application).49 However, the Tribunal noted that the Commissioner's
allegations of apprehended harm resulted from inferences of anti-com-
petitive effects heavily dependent on market concentration levels that
could not be dissociated from market definition."0 As a result, the Tribu-
nal concluded that there must be some evidence meeting the clear and
non-speculative standard regarding market concentration and market
definition before the Tribunal could proceed with its analysis and make
reasonable inferences with respect to the alleged irreparable harm.51

(c) Balance of Convenience

Under the balance of convenience element, the Tribunal must deter-
mine which of the parties will suffer the greater harm from the granting
or refusal of the 104 Interim Order, pending a decision on the merits
in the 92 application.5 2 The role of public authorities in protecting the
public interest is an important factor when assessing the balance of con-
venience in injunctive relief generally.53 The Commissioner's actions
pursuant to the Act are presumed to be in the public interest.5 4 Accord-
ingly, the Tribunal concluded that significant weight should be applied to
these public interest considerations in the context of a 104 Interim Order
when weighing the balance of convenience.5

After balancing Parkland's expected losses in the 6 markets with the
harm expected to be caused to the public interest in the absence of the
104 Interim Order, the Tribunal concluded that the balance of conve-
nience weighed in favour of the Commissioner.56 A significant factor in
the balance of convenience analysis was Parkland's cost to implement the
relief sought by the Commissioner in the section 104 proceeding, i.e., a
hold separate order.57 The cost was examined through affidavit evidence,
cross-examination and submissions, leading to an approximate figure
from which the Tribunal could balance against the public interest.58

(d) Tribunal's Discretion to Issue An Order

Subsection 104(1) of the Act provides that the Tribunal "may issue" an
interim order as it considers appropriate. The word "may" indicates that



164 REVUE CANADIENNE DU DROIT DE LACONCURRENCE

the Tribunal's decision to impose an interim order is discretionary (even
if the three elements for an interim order are satisfied).,9 The Tribunal
acknowledged and weighed this discretion before deciding to exercise it
and make the interim order°.6

IV. Conclusion

The Tribunal's decision in Parkland has made a significant contribution
to competition jurisprudence in Canada. It determined the legal test for
a 104 Interim Order in the context of a merger. In particular, it clarified
the burden the Commissioner must meet to obtain interim relief, the
considerations the Tribunal will consider before deciding a contested
application for interim relief and the relationship between traditional
principles of injunctive relief and the nuances of a 104 Interim Order in
the context of a merger. The Tribunal's decision also - quite helpfully -
explained the legal and contextual framework for each of the Tribunal's
remedial powers for mergers under the Act.
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