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LOYALTY IS USUALLY GOOD - THE TREATMENT OF
LOYALTY PROGRAMS UNDER THE COMPETITION ACT

Neil Campbell & Florence (Sze Pui) Chan!

Loyalty programs are pervasive. They are a form of competition which
usually lowers prices and benefits customers. They may also generate effi-
ciencies, encourage the supplying firm to invest in the development and
marketing of new products, and incentivize distributors to promote the
supplier’s products. However, in certain circumstances loyalty rebates may
allow market power to be exercised through raising rivals’ costs and/or
strengthening barriers to entry. This article examines the application of the
exclusive dealing and abuse of dominance provisions of the Competition
Act? to loyalty programs and suggests how the Commissioner of Competi-
tion may choose which enforcement track to pursue when anti-competitive
concerns arise.

On retrouve des programmes de fidélisation partout. Il sagit dune forme
de concurrence qui, généralement, fait baisser les prix et avantage les clients.
Ils peuvent aussi engendrer des efficiences, encourager le fournisseur d inve-
stir dans le développement et la commercialisation de nouveaux produits
et inciter les distributeurs a promouvoir les produits du fournisseur. Toute-
fois, dans certains cas, les remises de fidélité peuvent permettre lexercice
dun pouvoir de marché au moyen de la hausse des cotits des rivaux ou du
renforcement des obstacles a lentrée. Cet article examine lapplication des
dispositions sur lexclusivité et labus de position dominante de la Loi sur
la concurrence aux programmes de fidélisation et suggeére des facons dont
le Commissaire de la concurrence peut choisir la voie dexécution a suivre
lorsque naissent des préoccupations relatives a la concurrence.

1. Introduction

oyalty (or “fidelity”) discounts are in widespread use in both

consumer and business markets. They include a diverse range

of rebates, discounts, allowances or other price-related bene-
fits offered by sellers to buyers in exchange for some form of loyalty in
the purchases they make. The strongest form of loyalty programs offer
price concessions in exchange for exclusivity or for a substantial portion
of a customer’s business. However, traditional volume rebates and fre-
quent-purchasing reward programs also provide buyers with incentives
to increase their purchases from a seller and may be subject to review
under the Act.?
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Loyalty programs are usually pro-competitive. They directly benefit
customers through lowering prices and can be an important form of
competition between suppliers. They may also generate efficiencies for
customers and/or for the supplier offering the loyalty discount. For
example, they may encourage the supplying firm to invest in develop-
ment and/or marketing of additional products.* Similarly, they may
incentivize distributors or other resellers to promote the supplier’s prod-
ucts more vigorously. However, in certain circumstances loyalty rebates
may create, preserve, or enhance market power — most notably by raising
rivals’ costs or strengthening barriers to expansion or entry.* Such situa-
tions may be subject to review under the exclusive dealing and/or abuse
of dominance provisions of the Act.® The history of enforcement activity
under both provisions has been sparse, which is consistent with a legal
framework that limits intervention to situations where there is injury
both to current or potential competitors and to competition in the market
as a whole.

2. Overview of the Legal Framework

In 1975, the “Stage I Amendments” overhauled significant portions of
the Combines Investigation Act.” The “archaic and ineffective” criminal
monopolization offence was replaced by various “reviewable practices,”
including exclusive dealing. Such provisions treat conduct that is only
occasionally anti-competitive as subject to review and remedial orders,
rather than as violations.®

The “Stage IT Amendments” completed the modernization of Cana-
da’s competition laws in 1986.° The changes included a new reviewable
practice of abuse of dominant position and the establishment of a Com-
petition Tribunal (the “Tribunal”) to adjudicate reviewable practices
applications brought by the Director of Investigation and Research (sub-
sequently re-named the Commissioner of Competition (hereinafter “the
Commissioner”)) under the Act.

While loyalty rebates are not expressly referred to in the Act, they
may be reviewable as exclusive dealing and/or as an abuse of dominant
position.'” There are substantial similarities but also a few important dif-
ferences between these provisions.

(3) Exclusive dealing

Exclusive dealing is specifically dealt with in section 77 of the Act,
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along with tied selling and market restriction. The policy consideration
behind this provision has been described as addressing conduct that
“deprives the market of products which are in demand and which would
produce needed price competition in the market”."!

The Act defines exclusive dealing as:

(a) any practice whereby a supplier of a product, as a condition of
supplying the product to a customer, requires that customer to

(i) deal only or primarily in products supplied by or designated
by the supplier or the supplier’s nominee, or

(ii) refrain from dealing in a specified class or kind of product
except as supplied by the supplier or the nominee, and

(b) any practice whereby a supplier of a product induces a customer
to meet a condition set out in subparagraph (a)(i) or (ii) by offering to
supply the product to the customer on more favourable terms or con-
ditions if the customer agrees to meet the condition set out in either of

those subparagraphs;'?

Subsection 77(2) sets out the elements that the Commissioner (or a
private applicant®) is required to prove in an exclusive dealing case as
well as the available remedies:

77.(2) Where, on application by the Commissioner or a person granted
leave under section 103.1, the Tribunal finds that exclusive dealing or
tied selling, because it is engaged in by a major supplier of a product in a
market or because it is widespread in a market, is likely to

(a) impede entry into or expansion of a firm in a market,

(b) impede introduction of a product into or expansion of sales
of a product in a market, or

(c) have any other exclusionary effect in a market,

with the result that competition is or is likely to be lessened substan-
tially, the Tribunal may make an order directed to all or any of the
suppliers against whom an order is sought prohibiting them from con-
tinuing to engage in that exclusive dealing or tied selling and containing
any other requirement that, in its opinion, is necessary to overcome the
effects thereof in the market or to restore or stimulate competition in the

market.!



54 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL. 30, NO. 1
(b) Abuse of dominance

Sections 78 and 79 were introduced to address anti-competitive uni-
lateral conduct that was not specifically covered by other reviewable
distribution practices in Part VIII of the Act. The Commissioner (but
not private parties) may apply to the Tribunal for a remedial order where
a firm (or group of firms) with a dominant position engages in anti-com-
petitive conduct to preserve or enhance market power. More precisely,
subsection 79(1) sets out three required elements that comprise an abuse
of dominant position:

79 (1) Where, on application by the Commissioner, the Tribunal finds
that

(a) one or more persons substantially or completely control,
throughout Canada or any area thereof, a class or species of
business,

(b) that person or those persons have engaged in or are engaging
in a practice of anti-competitive acts, and

(c) the practice has had, is having or is likely to have the effect of
preventing or lessening competition substantially in a market,

the Tribunal may make an order prohibiting all or any of those persons
from engaging in that practice.'®

(c) Analytical framework

There are significant parallels between subsections 77(2) and 79(1). As
stated by the Federal Court of Appeal (“FCA”) in Canada Pipe:'

First, both provisions require an initial determination that the firm in
question occupies a position of dominance: subsection 77(2) refers to
a “major supplier of a product in a market”, while paragraph 79(1)(a)
requires that “one or more persons substantially or completely control...
a class or species of business” Second, both provisions call for the iden-
tification of a particular type of conduct, namely a practice of exclusive
dealing with an exclusionary effect in the case of s5.77(2), and a practice
of anti-competitive acts in the case of s5.79(1). Third, both provisions
require a finding of actual or likely substantial lessening of competition."”

The chart below provides a comparison of the required elements as
well as the available remedies under the two provisions:
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Remedies | Primary | Prohibition order Prohibition order

Remedial

Order

Addi- Any other condition Any order to take such

tional necessary to over- actions, including the

Remedial [ come the effects of the | divesture of assets or

Orders practice in the market shares, as are reasonable
or to restore or stimu- and as are necessary to
late competition in the | overcome the effects of
market the practice

Penalties | Not available Up to $10,000,000

(and for each sub-
sequent order, up to

$15,000,000)
Private Private parties may Not available
Right apply for leave to make
of Action | an application to the
Tribunal if they are
directly and sub-
stantially affected by

exclusive dealing"

The remainder of this paper is organized around the parallel structure
of the two provisions. We discuss the two key cases dealing with loyalty
rebates (Canada Pipe® and NutraSweet®) in this framework since both
were brought under sections 77 and 79 of the Act. While the exclusive
dealing provision only applies to sellers, not buyers, buyer-side exclusiv-
ity practices may also be covered by the abuse of dominance provisions.?
Accordingly, we discuss the treatment of such practices as an abuse of
dominance in the Dé&»B Companies™ case. Before doing so, we provide
a brief factual overview of the NutraSweet, Canada Pipe and De&»B Com-
panies cases.

(d) NutraSweet

NutraSweet was the first abuse of dominance case before the Tribunal.
The conduct at issue involved supply contracts between NutraSweet and
purchasers of aspartame. NutraSweet also offered trademark and logo
display and marketing allowances to its customers. These practices were
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challenged on the basis that they created exclusive supply relationships
and impeded Tosoh, the only other aspartame supplier, from competing
effectively. NutraSweet was also alleged to be selling below its acquisition
cost.

The Tribunal found that NutraSweet substantially controlled, through
its market power, the sale of aspartame in Canada. Further, NutraSweet
engaged in a number of anti-competitive acts, including the logo display
allowances and cooperative marketing allowances which induced
exclusive supply relationships. As a result, competition was prevented
or lessened substantially?* The Tribunal issued an order prohibit-
ing NutraSweet from entering into or enforcing the contract terms in
question with Canadian customers unless those terms also appeared in
contracts between NutraSweet and any competitors of those Canadian
customers.>

(e) Canada Pipe

Canada Pipe was the leading supplier of cast-iron drain, waste and
vent (“DWV”) products to distributors in Canada. These distributors in
turn sold the DWV products to contractors for use in construction proj-
ects. Canada Pipe offered a Stocking Distributor Program (the “SDP”)
which provided quarterly and annual percentage rebates to distributors.
In return, the SDP required that distributors must stock only cast-iron
DWYV products supplied by Canada Pipe. The SDP did not require a
minimum purchase beyond a threshold amount, and the rebates were
the same in value regardless of size of purchase. Distributors were per-
mitted to opt out of the program without penalties other than foregoing
the rebates.

The Commissioner filed an application to the Tribunal under the
exclusive dealing and abuse of dominance provisions alleging that the
SDP: (i) was anti-competitive, (ii) gave Canada Pipe the ability to set
prices above competitive levels, (iii) deterred new entry and expansion
of competitors in the relevant markets, and (iv) allowed Canada Pipe to
exercise its market power.?® The Tribunal concluded that Canada Pipe
had a dominant position in six relevant geographic markets for the sale
of DWV products.”” However, it had not engaged in a practice of anti-
competitive acts, and in any event, there had not been any substantial
lessening or prevention of competition attributable to the SDP.**

The majority of the FCA upheld the Tribunal’s conclusion with respect
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to market power.?? However, the FCA set aside the Tribunal’s decision on
the basis that it had erred in applying the legal tests under the exclusive
dealing and abuse of dominance provisions. The FCA therefore sent the
matter back to the Tribunal for redetermination.

Prior to the redetermination hearing, the Commissioner and Canada
Pipe negotiated a 5-year consent agreement settlement.’® Canada Pipe
agreed to offer a modified rebate program to distributors in Canada as an
alternative to the SDP (which was permitted to continue). The modified
option provided rebates and multiplier discounts to distributors meeting
a minimum purchase requirement, but was not conditional on exclusive
purchases of DWV products from Canada Pipe. The consent agreement
also required that the rebates under the SDP not exceed those available
under the modified rebate program.*

(F) D&B Companies

De&B Companies addressed loyalty-inducing practices in the context of
buyer-side fidelity rebates. The case involved the supply of scanner-based
market tracking services in Canada. D&B Companies, which carried on
business as A.C. Nielsen, used contracts which offered retailers signifi-
cant financial inducements for exclusive access to the scanner data. It also
entered into long-term contracts with manufacturers of consumer pack-
aged goods for the supply of scanner-based market tracking services.”

The Tribunal concluded that Nielsen had a dominant position. It
determined that the long-term manufacturer contracts, along with the
exclusive arrangements for access to scanner data, were intended to
exclude potential competitors generally and one US-based competitor,
Information Resources, Inc., specifically. These anti-competitive acts
were found to have resulted in a substantial prevention or lessening of
competition in the Canadian market for scanner-based market tracking
services. Accordingly, the Tribunal issued an order prohibiting Nielsen
from, among other things, entering into future contracts containing
exclusivity clauses and enforcing exclusivity provisions in its existing
contracts.™

3. Significance of Supplier's Market Position

Under both sections 77 and 79, loyalty-inducing conduct is only
of concern if the supplier has a relatively significant market posi-
tion. It is generally believed that the “major supplier” requirement for
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exclusive dealing is a lower threshold than the holding of a dominant
position. However, it is not clear whether some degree of market power
is required.” In any event, both provisions require that a relevant market
must be defined.*

(a) Market position of supplier

The definition of “major supplier” was considered by the Restrictive
Trade Practices Commission (“RTPC”) in Director of Investigation and
Research v. Bombardier Ltd:”

A major or important supplier is one whose actions are taken to have an
appreciable or significant impact on the markets where it sells. Where
available, a firm’s market share is a good indication of its importance since
its ability to gain market share summarizes its capabilities in a number of
dimensions. Other characteristics of a supplier which might also be used
in assessing its importance in an industry are its financial strength and
its record as an innovator. However, the characteristics which are most

relevant will vary from industry to industry.*®

The RTPC referred to the share of sales of snowmobile products
held by Bombardier in Quebec and the Maritimes (60%) and Ontario
(40%). Further, the RTPC observed that Bombardier held a strong
market position in a large number of local markets based on its suc-
cesses in recruiting strong dealerships. It determined that Bombardier
“is undoubtedly a major supplier at the distributor level”** Bombardier
was also found to be a major supplier at the retail level of the geographic
regions in question.”” While the term “market power” was not used in
this 1980 decision, we expect that under the modern approach to that
concept, Bombardier might have been regarded as having market power
because of its high market shares, subject to consideration of whether
there were also material barriers to entry into these markets.

The Bombardier approach was endorsed by the Tribunal in NutraS-
weet.*! Once the relevant product and geographic market were defined,
the Tribunal found that it was not necessary to look beyond the respon-
dent’s extremely large market share (over 95%) and share of production
capacity in order to conclude that The NutraSweet Company (“NSC”)
was obviously a major supplier in the Canadian aspartame market.* The
Tribunal also concluded that NutraSweet had market power.*

The FCA in Canada Pipe did not discuss the definition of “major sup-
plier” under subsection 77(2) in detail. However, it did note that market
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definition and market power were integral elements in determining
whether the respondent was a “major supplier”** We expect that the
major supplier requirement will be interpreted as requiring some degree
of market power, even if the level is not as significant as for a dominant
position.*

(b) Relevant product market

The statutory language in subsection 77(2) explicitly requires that a
“market” be defined. While the term is not used in the abuse of domi-
nance provision, the phrase “class or species of business” in paragraph
79(1)(a) has been interpreted to mean the relevant product market.*

In determining the relevant product market, an assessment of “whether
there exist sufficiently close substitutes to the product at issue, such that
the market for that product includes those substitutes” must be under-
taken.” The FCA in Canada Pipe agreed with the holding in Southam®
that an assessment of substitutability should consider available direct
and indirect evidence. Direct evidence may include statistical evidence
of buyer price sensitivity and anecdotal evidence, as well as buyers’ tes-
timony on previous or hypothetical responses to price changes. Indirect
evidence includes the extent of functional interchangeability and indus-
try views or behavior.®” The Tribunal in De&B Companies agreed that
where direct evidence of switching behavior in response to small changes
in relative price is unavailable, it is necessary to examine other evidence
regarding both buyers” and suppliers’ characteristics.”

The FCA in Canada Pipe ultimately found that the Tribunal’s conclu-
sions on the relevant product market were reasonable. They were based
on indirect evidence such as “views, strategies, behaviors and identity
of buyers” (evidence that cast iron offered advantages of meeting all
requirements for fire and life safety purposes), “end-use and physical
characteristics” (the durability and lower level noise of cast iron), and
“price relationships and relative price levels” (evidence that Canada Pipe
reacted to new entry by aggressively lowering its prices). Similarly, the
Tribunal in NutraSweet defined the relevant product market narrowly
as aspartame based on a lack of evidence of direct competition between
aspartame and caloric sweeteners, as well as very weak evidence of indi-
rect competition between diet and full-caloric products.” The Tribunal
in D&»B Companies examined evidence on the timeliness, detail, accu-
racy, reliability and cost of collection of retail sales data as well as the
extent to which product movement data can be combined with casual
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data and ultimately concluded that the relevant product market was
scanner-based market tracking services.” In all three cases, the scope of
the product market was generally consistent with the products covered
by the loyalty-related conduct, although this need not always be the case.

(c) Geographic market

While the term “market” in the exclusive dealing provision does not
specifically mention a geographic dimension, it is generally recognized
that this is a fundamental aspect of defining a relevant market. Simi-
larly, the phrase “throughout Canada or any area thereof” in the abuse of
dominance provision has been interpreted as referring to the identifica-
tion of a relevant geographic market.”®

More specifically, the process of geographic market definition has
been interpreted as “an attempt to determine the extent of the territory
where there is competition and in which prices for a product tend to
uniformity”.>* In considering whether an area should be included in the
relevant geographic market, the primary analysis is whether it is “suffi-
ciently insulated from price pressures emanating from other areas so that
its unique characteristics can result in its prices differing significantly for
any period of time from those in other areas”

In NutraSweet, the Tribunal concluded that Canada was a separate geo-
graphic market for the purposes of evaluating the effects of the company’s
marketing practices based on country-specific clauses in multi-country
contracts along with average price differences across multiple jurisdic-
tions.* In De»B Companies, the Director alleged that the relevant market
was Canada, which was not disputed by the respondent.”” In Canada Pipe,
the Tribunal concluded that there were six geographic markets within
Canada, primarily based on significant price variations between regions
and differences in the extent of effective competition in the various
areas.”® The SDP operated more broadly than the six problematic geo-
graphic markets, in contrast to NutraSweet and De»B Companies where
the geographic scope of the market and the exclusivity were aligned.

(d) Market power

The concept of “control” of a class of business under paragraph 79(1) (a)
has repeatedly been interpreted as being synonymous with market
power.” Market power is generally interpreted to mean “an ability to set
prices above competitive levels for a considerable period”.*
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The FCA in Canada Pipe recognized that “market power is not an easy
concept to handle”® A direct approach, such as showing that prices or
profits are actually above the competitive levels, is not always readily
available. In those circumstances, the Tribunal must consider indirect
approaches using indicia such as market share, barriers to entry and
customer countervailing power in order to determine whether market

power exists.*

The Tribunal made a determination of market power in Tele-Direct
based in part on evidence of large accounting profits.® However, in De+B
Companies and NutraSweet, among other cases, there was insufficient
evidence to use the direct approach.® Similarly, the Tribunal found that
evidence of high margins in Canada Pipe was incomplete (e.g. it only
dealt with two of the three products in question). As a result, the Tribu-
nal proceeded to consider evidence under the indirect approach: barriers
to entry, large market share, range of products, national presence, the
limited penetration of competitors and the fact that the market offered
only limited growth potential. This led the Tribunal to conclude that the
respondent did control a substantial part of (i.e. possess market power
in) six cast-iron DWV geographic markets.*®

The FCA in Canada Pipe stated that while “a large market share leads to
a prima facie conclusion that the firm likely has market power”, evidence
of market share alone is not sufficient to support a finding of market
power if barriers to entry are non-existent.®® Evidence of significant
entry into the market can demonstrate that barriers are not problematic,
provided that “[e]ntry, of course, must be both effective and viable to be
significant”®

In Canada Pipe, the Tribunal considered evidence of barriers to entry
such as sunk costs, cost of entry, incumbent advantage and the SDP itself.
The Tribunal found that while distributors and contractors maintained
some leverage, countervailing power was weak because Canada Pipe had
been able to maintain its SDP for an extended period of time despite
large distributors’ preferences for a volume-based rebate.®® The evidence
on barriers to entry was not conclusive. However, Canada Pipe’s large
market share, range of products and national presence, as well as the
limited penetration of competitors, were the basis on which the Tribunal
concluded that it did control a substantial part of the six cast iron DWV
markets.”” The majority of the FCA upheld these findings of the Tribunal
as reasonable.”
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In NutraSweet, the Tribunal found NutraSweet’s very high market share
(over 95% of sales in Canada) along with the entry conditions and certain
constraints affecting its largest customers (i.e. that Coke and Pepsi would
be critically dependent on NutraSweet after the United States use patent
expired because they would have to rely on NutraSweet for significant
volumes of a highly important input) as sufficiently compelling evidence
that “control” was clearly substantial.”!

Similarly, the Tribunal in D&B Companies found that Nielsen prima
facie had market power after observing that “there is no dispute that
Nielsen is the sole supplier in the relevant market and thus has a 100
percent market share””> The Tribunal also noted that entry possibilities
had been affected by the anti-competitive acts of Nielsen. In addition,
survey evidence from customers supported a conclusion of market
power. The customers expressed concerns about their position vis-a-vis
Nielsen, which the Tribunal would not have expected if the customers
were confident that they could look after their own interests.”

The evidence relevant to control or market power under paragraph
79(1)(a) may overlap with the examination of the alleged anti-competi-
tive acts and their effects under paragraph 79(1)(b) and the assessment of
whether there is a substantial lessening of competition under paragraph
79(1)(c). As the FCA commented in Canada Pipe, the same evidence
might be “potentially and unavoidably relied upon at several points in
the analysis, in respect of different requisite elements””*

The Tribunal in Canada Pipe struggled with the tension between the
requirement to consider whether the SDP, which was the alleged practice
of anti-competitive acts, also constituted a barrier to entry contributing
to control or market power. Ultimately, the Tribunal found that the evi-
dence on the barriers to entry was not conclusive and was therefore not
convinced that the SDP program impeded expansion by competitors in
the absence of evidence from them in the form of business plans, finan-
cial forecasts or sales projections. While the Tribunal was satisfied that
the SDP had an impact on the marketplace, it did not find direct evidence
to support the conclusion that the SDP was a barrier to entry. Evidence
of entry after the implementation of the SDP led the Tribunal to note that
entry was possible, even though the possibilities were limited somewhat
by the respondent’s considerable market share.” Based on the foregoing
analysis, the Tribunal concluded that the SDP was not a practice of anti-
competitive acts. However, this finding was overturned by the FCA and
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remanded for reconsideration on the basis that the Tribunal misapplied
the legal test for paragraph 79(1)(b).”

4. Anti-competitive Conduct

The second element under either section 77 or 79 involves an analy-
sis of whether the conduct is anti-competitive. For loyalty-generating
conduct, the focus will be on whether the conduct induces (or requires)
a customer to deal only or primarily in products supplied by the supplier.
However, there is an important difference: anti-competitive conduct
is assessed based on effects on a competitor for exclusive dealing but
with reference to purpose or intent to injure a competitor for abuse of
dominance.

(3) Loyalty-generating conduct

The reviewable practice of exclusive dealing covers both contractual
(or what might be termed “coercive”) exclusivity and inducements
to exclusivity.”® In general, loyalty rebates will be examined under the
inducement branch since the customer will have the option of obtaining
the rebates by choosing to meet the qualifying conditions.

The exclusive dealing provisions explicitly contemplate that partial
exclusivity may be sufficient: reviewable conduct arises where a supplier
requires or induces a customer “to deal only or primarily in products
supplied by the supplier”” Full exclusivity will be readily identifiable,
but it is not yet clear what “primarily” will be interpreted to mean in
practice. It is important to note that the “primarily” requirement is part
of the definition of exclusive dealing. It is therefore assessed at the level of
the supplier’s dealings with individual customers, and is a necessary pre-
requisite before reaching the broader issue of whether there is a sufficient
degree of foreclosure of competitors or prospective entrants.®

In NutraSweet, the Tribunal accepted that the various financial incen-
tives provided to customers (as well as the exclusivity clause in customer
contracts®) constituted exclusive dealing within the meaning of para-
graph 77(1)(b) because “the customers clearly agreed to deal only or
primarily in the products of NSC and in return received various rebates
whose existence depends on exclusive use of NutraSweet brand aspar-
tame”® Similarly, trademark display or logo display allowances required
customers to display the NutraSweet name and logo on their packag-
ing and in print and television advertising featuring products containing
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NutraSweet-branded aspartame in return for substantial discounts from
the gross price of the aspartame. Cooperative marketing allowances
provided a further per pound discount to customers for support of
marketing programs that promoted products of the customer contain-
ing only NutraSweet-branded aspartame.* Since the conduct generally
resulted in full exclusivity, the Tribunal did not need to interpret the
meaning of “primarily”.®

While there is no specific reference to loyalty-generating conduct by
suppliers in the non-exhaustive list of anti-competitive acts enumerated
in section 78, there is a reference to a purchaser obtaining exclusivity
from suppliers:

(h) requiring or inducing a supplier to sell only or primarily to certain
customers, or to refrain from selling to a competitor, with the object of
preventing a competitor’s entry into, or expansion in, a market;®

Given the similarity between this paragraph and the definition of
exclusive dealing, it is likely that loyalty-generating conduct by suppliers
will be assessed similarly under section 79 as it is under section 77.

Dé»B Companies involved a purchaser requiring upstream sellers not
to sell to any competing downstream purchasers. The Commissioner
alleged that Nielsen’s practice of signing exclusive contracts for scanner
data with retailers and offering significant financial inducements for such
exclusive access were exclusionary practices.*® Again, it was not neces-
sary to interpret the term “primarily” because there was full exclusivity.

In 2002, the Commissioner investigated IKO Industries Ltd. (at the
time Canada’s largest manufacturer of asphalt roofing products) in con-
nection with its policy of giving distributors loyalty rebates on residential
asphalt roofing shingles. The rebates were viewed as an abuse of IKO’s
dominant market position which impeded the entry and expansion of
competitors. To address the Commissioner’s concerns, IKO agreed to
modify its rebate program to give customers a choice between the type
of loyalty rebates it had been using and volume-based rebates, and that
the level of rebates would vary in the modified loyalty program with the
volume of percentage of shingles purchased from IKO. According to
the Bureau, these modifications diminished the incentive to exclusivity
inherent in the original loyalty rebates.*” However, the summary of this
case resolution (which was not memorialized in a consent agreement)
does not provide any guidance on the “primarily” test.
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In summary, there has not been any significant jurisprudence regarding
the “only or primarily” element of section 77. Situations where a cus-
tomer purchases all of its requirements from a supplier in exchange for
a loyalty rebate will of course satisfy the “only” branch of this test - even
though the result in the market at large may only be partial foreclosure,
depending on the extent to which customers choose to participate in
or forego the loyalty program. However, it is unclear whether primar-
ily might mean “close to all” (e.g. perhaps 90% or more), “a majority”
(i.e. any level above 50%) or somewhere in between (e.g. a substantial
proportion such as % or %). Given that the degree of overall market
foreclosure may be considerably less than the fraction of purchases of
an individual customer that are captured through loyalty rebates, we
would suggest that a relatively high volume threshold (e.g. at least 75%)
should be employed for the “primarily” test. In the extreme case where
the supplier is selling to 100% of the customers in the market, a supplier
which does not induce those customers to obtain at least 75% of their
purchases through its loyalty mechanism will have left rivals with at least
a 25% plus market share. In the more likely scenario where the supplier is
only selling to a portion (e.g. 80%) of customers in the market, failure to
achieve at least 75% of individual customers’ purchases through loyalty
inducements will leave a correspondingly larger market share for rivals
(e.g. 20% + (25% x 80%) = 40%).

(b) Relationship between the conduct and the supplier's rivals

The FCA in Canada Pipe did not find it necessary to assess the differ-
ences between the provisions in paragraphs 77(2)(a)-(c) and 79(1)(b)
which require a link between the conduct of the supplier and its impact
on current or potential future rivals.* Both contemplate that any type
of exclusionary effect could be relevant, which would include the use
of loyalty rebates to disadvantage rivals through complete or substantial
foreclosure of customers. However, paragraphs 77(2)(a)-(c) require that
the conduct must have an exclusionary effect® whereas the concept of an
anti-competitive act under paragraph 79(1)(b) focuses on the purpose of
the conduct.

(i) Exclusionary effects

The exclusionary effects element of the exclusive dealing provision is
“clearly of a relative nature, as indicated by use of the word ‘impede’ in
paragraphs 77(2)(a) and (b), rather than a more categorical verb, such as
‘prevent”® The FCA in Canada Pipe emphasized that the Tribunal must
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not limit itself to considering barriers to entry and the effects of the loyalty
program (as would be the focus from the perspective of prevention).”
Rather, the proper analysis should be based on a broader perspective
implied by the word “impede” or “lessening’”, which would involve a con-
sideration of “whether, in each of the relevant markets, competitiveness
was substantially lessened in the presence of the SDP, as compared to the
likely state of competition in the absence of this practice™”

Evidence of exclusionary intent without any actual effect would not
be sufficient to justify a remedial order under section 77. Conversely,
lack of exclusionary intent is not a defense if loyalty rebates (or other
forms of exclusive dealing) impede or exclude a rival. Unfortunately, the
degree of impeding or excluding has not been clarified in the case law to
date. In our view, a meaningful materiality standard must be implicit in
these terms; otherwise, competitors would be able to use (or threaten to
use) section 77 whenever facing even modest competitive pressure from
loyalty rebates offered by a major supplier.

(i) Exclusionary purpose

The purpose or character of the impugned conduct must be deter-
mined as part of the legal test under paragraph 79(1)(b). Section 78
provides a non-exhaustive list of anti-competitive acts which all focus
on purpose, rather than effects. Moreover, as the FCA noted in Canada
Pipe, all of the acts (with the exception of paragraph 78(f)), reference
a purpose which involves an “intended negative effect on a competitor
that is predatory, exclusionary or disciplinary”” More recently, the Tri-
bunal in TREB has held that the word “competitor” is not restricted to
competitors of the respondent allegedly engaging in an abuse of domi-
nance.” This has emboldened the Commissioner to challenge conduct
by the Vancouver Airport Authority (the “VAA”) that allegedly affects
competition between suppliers in a market in which the VAA does not
compete.”

Some commentators have expressed concern that the approach adopted
by the FCA places undue emphasis on the “protection of competitors”
instead of the “protection of competition”*® However, as the FCA made
clear in Canada Pipe, there is a separate requirement to consider compe-
tition in paragraph 79(1)(c). In other words, what gives rise to “abuse” of
a dominant position is conduct that is targeted at a competitor, but there
must also be a substantial negative effect on competition in the market in

order for the conduct to be actionable.”
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Loyalty programs that are designed to create or strengthen barriers to
expansion or entry may be viewed as having an exclusionary purpose.
For example, if a loyalty program is established to discourage most
of the buyers in a market from trading with a rival supplier, the rival
may have difficulty making sales or its costs to acquire or retain sales
may significantly increase. Loyalty programs may also be designed to
increase customer switching costs and make it materially more difficult
for rivals to compete for customers and thereby increase a rival’s costs.
However, loyalty programs could also have these effects when a supplier
does not have these improper purposes and is simply pursuing the ordi-
nary incentive that firms have (and that is normally pro-competitive) to
increase sales.

Subjective intent is not required to establish an anti-competitive
purpose under paragraph 79(1)(b).*® As a result, proof of an intended
negative effect on a competitor may be established either directly
through evidence of subjective intent, or indirectly through reasonably
foreseeable consequences of the acts themselves and the circumstances
surrounding the acts.”

A finding of a link between the nature of the conduct and a decrease in
competition is not necessary under paragraph 79(1)(b).'® In considering
whether the SDP was an anti-competitive act, the Tribunal had focused
on four issues: the contractual nature and binding effect of the SDP,
business justifications asserted by Canada Pipe, the impact of the SDP
on competitors, and switching costs.”! However, the FCA held that the
Tribunal incorrectly focused on whether there was a decrease in compe-
tition in the market when assessing the SDP, instead of focusing on the
act itself to discern its purpose. The relationship between the conduct
and the competitor(s) under section 79(1)(b) is ultimately whether “the
act displays the requisite intended effect on competitors; it is not directly
concerned with the state of competition in the market or the general
causes thereof”!” While this approach has been prescribed by the FCA
within the context of the “anti-competitive act” element of the analysis,
it is important to recognize that there is also a causality requirement that
must be established between this element and the separate requirement
of a substantial lessening or prevention of competition.

In NutraSweet, the Tribunal found that exclusive supply agreements,
including the trademark display allowances and cooperative marketing
allowances, had an exclusionary purpose. In the Tribunal’s view, these
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allowances created an “all-or-nothing” choice: if customers did not want
to commit to using the NutraSweet logo or sourcing all of their aspar-
tame needs from NutraSweet, they were forced to go to another supplier
for all of their supply needs because purchasing without the discounts
would be too expensive. As a result, new suppliers would need to be suf-
ficiently established in order for customers to entrust them with all of
their supply needs.'®

The meet-or-release clauses in the exclusive supply agreements
involved a more complex analysis. The Tribunal found that such clauses
were sought by the two largest customers, Coke and Pepsi, but that the
clauses were helpful to NutraSweet in making exclusivity more accept-
able and that they “serve as an inducement for customers to enter into
exclusive agreements” '™ Tosoh claimed that the meet-or-release clauses
effectively gave NutraSweet an advantage over its competitors, and the
Tribunal ultimately found that the purpose of the clause was to discour-
age competitors from submitting bids since they knew that NutraSweet
would be provided with an opportunity to meet any price submitted by
its competitors.'*

In D&~B Companies, the Tribunal found that the exclusive scanner data
contracts, which required that retailers not provide the data covered by the
contract to anyone other than Nielsen, were intended to prevent poten-
tial competitors from obtaining the data needed to offer scanner-based
market research that would compete with Nielsen’s services. This finding
was based on various evidence including Nielsen’s strategy of staggering
contract renewals. In the Tribunal’s view, staggering increased Nielsen’s
bargaining position vis-a-vis retailers and demonstrated an intention to
deter would-be competitors from entering the market because data from
most of the major retail chains was essential to compile useful market
research offerings for consumer products manufacturers. The Tribunal
also considered “preferred supplier” clauses in some of Nielsen’s con-
tracts and determined that their purpose was the same as the contractual
exclusivity provisions, namely to exclude potential competitors.'®

In a submission to the OECD Competition Committee Roundtable on
Airline Competition, the Bureau noted that frequent flyer loyalty pro-
grams in the airline industry may have anti-competitive implications. The
Bureau cautioned that loyalty programs with predatory features might be
considered anti-competitive. For example, an increase in frequent flyer
miles beyond what a dominant carrier would normally offer in similar
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circumstances may be viewed as having the intention and purpose of
eliminating or disciplining smaller competitors or new entrants.'”’

In 2001, the Commissioner brought an abuse of dominance appli-
cation, alleging that Air Canada engaged in predatory conduct on a
number of passenger airline service routes.'® The Commissioner alleged
that Air Canada’s frequent flyer program was a key feature that made
Air Canada’s services more attractive to consumers than those offered
by its domestic competitors and contributed to barriers to sustainable
entry.!” According to the Commissioner, Air Canada’s policy of match-
ing the prices charged by low cost carriers (e.g. WestJet) coupled with
other advantages such as the Aeroplan loyalty program forced WestJet
to choose between losing a substantial portion of its passengers to Air
Canada or further lowering its prices (essentially a “reducing rivals’
revenues” theory of harm)."® The application was bifurcated, with the
first phase focusing on whether Air Canada’s prices were predatory (i.e.,
below its avoidable cost). Although the Tribunal concluded that some
fares were below avoidable cost, it did not specifically address the loyalty
program in its analysis.""' The Commissioner then discontinued the
application before the phase two hearing on dominance and competitive
effects as a result of Air Canada’s filing for protection from bankruptcy.'*?

(c) Business justification

The FCA in Canada Pipe has stated that the business justification
doctrine is not an absolute defence to an alleged abuse of dominant
position.'” Rather, it is a factor in determining whether the overriding
purpose of the impugned conduct is an anti-competitive act or whether
there is a non anti-competitive explanation as to why the practice was
pursued."* A valid business justification must have “a credible efficiency
or pro-competitive rationale for the conduct in question, attributable to
the respondent, which relates to and counterbalances the anti-competi-
tive effects and/or subjective intent of the acts™'"” In other words, proof of
a business justification for the conduct from the respondent might rebut
the “deemed intention” arising from the actual or foreseeable effects of
conduct that is alleged to be anti-competitive."

While there is no formal efficiencies defense for abuses of dominant
position (or exclusive dealing),'” efficiencies can provide a business
justification if they are credible. The Tribunal will consider whether
documentary and other available evidence demonstrate that the overall
purpose of conduct such as a loyalty program is based on efficiency goals
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or other legitimate business justifications. For example, Canada Pipe
argued that its SDP effectively leveled the playing field between small
and large distributors because the rebates were not based on volume of
sales. It also argued that the SDP allowed customers to stock a variety of
products, including those that would not otherwise be available but for
the efficiencies generated by the SDP, which in turn allowed Canada Pipe
to maintain a full line of such products. The Tribunal accepted the latter
argument,'® but was overturned on the point. The FCA held that a busi-
ness justification must also be attributable to the respondent, because “it
is the latter’s allegedly anti-competitive conduct which is sought to be
explained” and that the Tribunal’s reasons did not establish the requisite
efficiency-related link between the SDP and the respondent."® In doing
so, it appears to have held that the consumer welfare benefits asserted by
Canada Pipe were insufficient to establish a valid business justification
on their own.

The FCASs approach to the business justification issue appears to be
unnecessarily narrow. Businesses often strive to provide price and
non-price benefits to their customers to encourage expanded or repeat
business, and such activity is generally pro-competitive. There is no good
reason why, as a matter of principle, actions must be shown to benefit
the supplier in addition to its customers. Moreover, in applying this
principle to the case at hand, the FCA gave short shrift to the Tribunal’s
finding that the SDP assisted Canada Pipe in ensuring that a full range
of products were available to its customers, and that this was beneficial
to distributors and their customers as well as to Canada Pipe.'?® As stated
by Musgrove and Szentesi, “Canada Pipe was doing so to meet legitimate
customer needs — which would appear to be more properly characterized
as effective competition on the merits than inappropriate exclusionary
conduct”**!

The NutraSweet and Dé»B Companies decisions (which pre-date the
FCA’s decision in Canada Pipe) provide little additional insight into
business justifications. The Tribunal disagreed with the respondent’s
submission in NutraSweet that exclusivity allowed for lower inventory
costs than if each customer had to look after its own needs, as per-unit
inventory costs are less when inventories are centrally managed. The
Tribunal concluded that this claim was not an “efficiency defence” as it
could always be claimed the risk and cost of holding plant and inventory
are reduced if there is a single supplier rather than several.'? Absent evi-
dence that an industry has special characteristics that would make this
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claimed source of cost savings important, the Tribunal did not see any
reason to give the submission any weight.'** In De&B Companies, the Tri-
bunal considered the commercial interests of both parties to the conduct
in question and the resulting restriction on competition. The Tribunal
did not find any non-anti-competitive rationale for Nielsen’s conduct.'**

5. EFfects on Competition

The language in paragraphs 77(2)(c) and 79(1)(c) is very similar
although not identical. The Tribunal in NutraSweet viewed the legal
test under these two provisions to be the same.'” The FCA in Canada
Pipe was generally receptive to this approach, but noted that there are
differences that could be relevant in particular situations such as the
time frame for the assessment.'* There is also a surprising difference in
the treatment of preventions of competition. However, the need for a
“but-for” comparative analysis and the main contours of “substantial-
ity” are common to both and have now been clarified significantly in the
jurisprudence.

(a) Time frame

Paragraph 79(1)(c) of the Act requires that the “practice has had, is
having or is likely to have the effect of preventing or lessening competi-
tion substantially in the market”'”” In contrast, paragraph 77(2)(c) states
that “competition is or is likely to be lessened substantially”.*® As a result,
the FCA held in Canada Pipe that the abuse of dominance provision
encompasses past conduct, whereas the reviewable practice of exclusive
dealing does not extend to conduct that is no longer occurring.'” This
is consistent with the possibility that administrative monetary remedies
can be imposed for an abuse of dominant position, but not for exclusive
dealing. In the absence of such a remedy, there would be little purpose
to be served by bringing a case related to conduct which is no longer
occurring.

(b) Prevention of competition

Paragraph 79(1)(c) references prevention and lessening of competition,
whereas paragraph 77(2)(c) only mentions lessening of competition. In
practice, this difference between the two provisions has not yet been
of any significance. In cases that involve lessening of competition, the
phrase “substantial lessening of competition” has been interpreted in the
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same manner for both exclusive dealing and abuse of dominance (as well
as in the merger provisions, which also use this test'3?)"!,

“Prevention of competition” generally refers to situations where
competition would be likely to increase in the future (e.g. as a result
of expansion, entry of new firms or innovation)." It is certainly pos-
sible that anti-competitive acts which are exclusionary in nature (e.g.
loyalty rebates which effectively lock up all or most of the customers in a
market) can prevent expansion or entry or the introduction of improved
products or technologies by current or potential competitors. Preven-
tions of competition arising from these types of anti-competitive acts are
covered by paragraph 79(1)(c).

There would be no logical reason to omit prevention scenarios from the
exclusive dealing (or tied selling) provisions in the Act. While Parliament
has done so in the literal wording of subsection 77(2), and it is gener-
ally presumed that differences in legislative wording are intentional," in
this situation it appears that there may simply have been a drafting slip.
This is evident from the wording of paragraphs 77(2)(a) and (b), which
explicitly refer to impeding the introduction of an entity or expansion of
a firm, or the entry into or expansion of sales of a product in a market."**

In NutraSweet, the Tribunal adopted the approach employed by the
RTPC in Bombardier in its analysis of how a substantial lessening of
competition in the market would be assessed under subsection 77(2):

Whether exclusive dealing by a supplier impedes expansion or entry of
competitors in the market is most easily and meaningfully considered as

part of the determination of whether there is or is likely to be a substan-
135

tial lessening of competition as a result of the practice.
The Tribunal in NutraSweet did not undertake a separate analysis
under section 77(2) on the basis that “the fundamental test of substan-
tial lessening of competition is the same in both sections 79 and 77 of
the Act, the same conclusions apply”.’*® This stretching of the concept
of lessening is difficult to reconcile with the clear distinction between
prevention and lessening subsequently set out by the Supreme Court in
Tervita."” However, it avoids the nonsensical result that section 77 would
otherwise be internally inconsistent.

The FCA in Canada Pipe did not assess this difference in wording
between paragraph 79(1)(c) and subsection 77(2). The majority
commented that the Tribunals analysis of the evidence concerning
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barriers to entry and the effects of the SDP was conducted from the
narrow perspective of prevention (i.e. paragraph 79(1)(c)), and not the
broader perspective as suggested by the word “impede” or “lessening”'*®
In the majority’s view, the appropriate test with respect to paragraph
79(1)(c) was whether the relevant market would be substantially more
competitive without the SDP."*® However, the absence of the term

“prevention” was not noted.
(c) “But-For” analysis

Since “lessening” and “prevention” are relativistic terms, it is clear that
they require a comparative assessment of competition with and without
the conduct which is being challenged. The FCA held that the Tribunal
erred in Canada Pipe by failing to consider whether “the evidence on
record demonstrated that the SDP had the effect of substantially lessen-
ing competition in the past, present or future, as compared to the markets’
likely competitiveness in the absence of the practice”'* The Tribunal’s
conclusions under paragraphs 79(1)(c) and 77(2)(c) had been based on
three main factors: the existence of competitive pricing, the increasing
presence of imported cast iron DWV products, and the entry of a new
cast iron DWV manufacturer. Instead of a broad, relative and compara-
tive approach, the FCA observed that the Tribunal had focused on the
narrow, absolute issues of whether there was entry and competition.'*!

The FCA has suggested that a comparative “but-for” assessment should
generally consider factors such as:

(1) whether entry or expansion might be substantially faster, more fre-
quent or more significant in the absence of the impinged conduct;

(2) whether switching between products and suppliers might be sub-
stantially more frequent;

(3) whether prices might be substantially lower;
(4) whether the quality of products might be substantially greater; or
(5) differences in product or supplier choice.'*

In the context of loyalty rebates, the fourth' and fifth'** factors may

not be particularly significant, but the remaining three are all highly
relevant:

(1) Theassessment of entry or expansion is a central issue when consid-
ering whether loyalty rebates would have any exclusionary effects.
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However, the issue is not just whether entry or expansion would
occur “substantially faster” in the absence of the loyalty rebates.
In our view, the magnitude of entry or expansion that would be
expected to occur will be more relevant than any speed differential
in most cases.

The relative frequency of switching is an asymmetric factor. If
there would be significantly more frequent switching of suppliers
by customers but-for the loyalty program, this could indicate that
the rebates have been lessening competition. However, the lack of
material differences in switching frequency between the actual and
but-for comparatives is not necessarily probative, since markets can
be operating quite competitively where customer switching is easy,
even if actual switching does not often occur.

The relative difference in price levels is likely to be the most impor-
tant factor in the analysis (where evidence is available) because
it should largely encapsulate the effects of other factors such as
entry and switching. Loyalty rebates generally provide customers
with price reductions (unless the pre-rebate list price is artificially
inflated). As in a predation analysis, the theory of harm to competi-
tion normally would need to be based on an expectation that the
loyalty rebates will reduce or eliminate the ability of the rival to
exert competitive discipline on the powerful supplier. This would
be expected to materialize in the form of exercising market power
by charging higher prices over the long term than in the but-for
scenario. Thus the short term pro-competitive benefits of low
prices must be balanced against expected long-term high prices to
consumers.

(d) Substantiality

The concept of “substantial” lessening or prevention of competition
has generally been interpreted in the abuse of dominance context, for
purposes of the merger provisions and in respect of other reviewable
practices under Part VIII of the Act to mean the ability to exercise market
power by maintaining prices above competitive levels (or the level that
would prevail in the absence of the relevant conduct or transaction) by
a material amount for a significant period of time. The magnitude of a
price differential that will be considered substantial has not been estab-
lished definitively, although a range of 5-10% has been discussed in some
cases.'”” The relevant time frame for such a determination also has not
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been settled. Time frames of 1-2 years have been considered in earlier
cases.'*® However, the Supreme Court of Canada suggested that it could
be longer: “how far into the future the Tribunal can look when assess-
ing whether, but for the merger, the merging party would have entered
the market should normally be determined by the lead time required
to enter a market due to barriers to entry, which he [referring to Justice
Mainville of the FCA] referred to as the ‘temporal dimension’ of the bar-
riers to entry: ‘.. the timeframe for market entry should normally fall
within the temporal dimension of the barriers to entry into the market

at issue™ v

6. Efficiencies

The Act requires that the Commissioner and the Tribunal consider
whether gains in efficiencies outweigh the anti-competitive effects of a
merger or a competitor agreement.'® However, no such defence exists
for the other reviewable practices including exclusive dealing and abuse
of dominance.

As discussed above, a respondent may make efficiency arguments as
part of a business justification to demonstrate it is not engaging in a prac-
tice of anti-competitive acts under paragraph 79(1)(b).'* However, this
assessment relates to the purpose of the conduct that was engaged in and
does not involve measuring the efficiencies or balancing them against
the effects on competition.'

The Act requires the Tribunal to consider whether any lessening or
prevention of competition is attributable to the “superior competi-
tive performance” of the dominant firm."" If a lessening or prevention
of competition is simply a result of a dominant firm’s effectiveness as a
competitor, the Tribunal should not issue an order because this type of
activity is encouraged by the Act.'*

This provision appears to be structured as a clarification to paragraph
79(1)(c) rather than as a defence. It is certainly possible that a firm may
achieve a dominant position through superior competitive performance.
However, superior competitive performance need not be invoked by a
respondent unless it has also engaged in a practice of anti-competitive
acts that is lessening or preventing competition. In such situations it may
be more difficult to assess the relative contributions of the anti-competi-
tive activity and the superior performance.
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There is not yet any meaningful jurisprudence regarding this provision.
NutraSweet argued that its large market share was due to its superior eco-
nomic performance.'” However, the Tribunal did not give any material
weight to that submission. In Canada Pipe, the Tribunal recognized the
company’s ability to maintain a full line of products as a positive factor
that was consistent with the notion of superior competitive performance,
but did not ground its decision on this basis."**

In principle, purchaser loyalty may be the result of a supplier’s supe-
rior competitive performance, both as a result of the incentives provided
by price concessions and/or other dimensions of competition (e.g.
customer service, innovation, etc.). Distinguishing between anti-com-
petitive effects arising from the foreclosure or raising of costs of a rival,
versus market outcomes which emerged from the superior competitive
performance of the firm offering a loyalty program, may be quite dif-
ficult. Failure to give meaningful consideration to vigorous competition
that includes loyalty rebates may result in over-enforcement errors and a
chilling effect on pro-competitive conduct.

7. Remedies

In deciding whether to proceed under exclusive dealing, abuse of
dominance, or both, the Commissioner has indicated that he will consider
anumber of factors - including the available remedies which is one of the
key differences between the two provisions.'> The primary remedies for
both exclusive dealing and abuse of dominance are prohibition orders.
Such orders can be supplemented, where necessary, by other mandatory
remedial orders. However, there are also possible penalties under section
79 but not 77, and possible private rights of action in relation to section
77 but not 79.

(3) Remedial orders

An order that prohibits the continuation of a loyalty program usually
would be expected to be a sufficient remedy for harms to competitors
and customers arising from such conduct. However, where there is other
inter-related conduct or where a rival has been substantially weakened
by anti-competitive acts over an extended period of time, there may be
a basis for a broader order to overcome the lessening or prevention of
competition.

In NutraSweet, the Tribunal issued an order prohibiting NutraSweet
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from entering into or enforcing certain contract terms with Canadian
customers unless such terms also appeared in contracts between NutraS-
weet and any competitors of the Canadian customers."® The Tribunal’s
order in Dé»B Companies also required amendments to Nielsen’s con-
tracts to temper their exclusionary impact and included additional
mandatory requirements to provide certain data to a new entrant com-
petitor.””” Affirmative obligations in addition to prohibition orders have
also been included in other non-loyalty consent agreements'® and we
can expect this approach will continue to be used in future cases where
the Commissioner believes some form of “reset” is needed in the market.

The consent agreement between Canada Pipe and the Commissioner
illustrates a more tailored approach. Canada Pipe was allowed to con-
tinue its SDP provided it also offered a modified rebate program that had
certain features in parallel with the continuation of its SDP but without
the exclusivity inducements.'® This was narrower than a standard prohi-
bition order — and arguably beyond the jurisdiction of the Tribunal since
the power to impose additional orders is structured as a supplement to,
rather than an alternative to, the prohibition order remedy.

(b) Penalties

The Commissioner may seek administrative monetary penalties of up
to $10 million (or $15 million for a subsequent occurrence) in addition to
prohibition or other remedial orders.' Since the introduction of admin-
istrative monetary penalties ("AMPs”) for abuse of dominance, a total
of $6 million in AMPs have been imposed in two abuse of dominance
cases, both in relation to the Canadian water heater industry. Reliance
Comfort Limited Partnership agreed to pay an AMP of $5 million in
November 2014 under the terms of a consent agreement to address the
Bureau’s concerns that its water heater return policies and procedures
were aimed at preventing consumers from switching competitors.'
Direct Energy Marketing Limited agreed to pay an AMP of $1 million
under the terms of a consent agreement in October 2015 to resolve
similar Bureau concerns that it had abused its dominance by restricting
competition and limiting consumer choice in Ontario’s residential water
heater industry.'s

(c) Private actions

Any person who is directly and substantially affected in their busi-
ness by a practice referred to in section 77 may apply to the Tribunal for
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leave to bring an application for a remedial order.'®® The private right of
action was added in 2002 in order to allow private parties to pursue their
own remedies in cases where the Commissioner has not taken action.'®*
However, damages are not available as a remedy to a private applicant.'®®
The requirement for private applicants to obtain leave before proceeding
with a private action was included as a safeguard to reduce potentially
unmeritorious litigation. The FCA has clarified the requirements for
leave as follows:'*

The threshold for an applicant obtaining leave is not a difficult one to
meet. It need only provide sufficient credible evidence of what is alleged
to give rise to a bona fide belief by the Tribunal. This is a lower standard
of proof than proof on a balance of probabilities which will be the stan-
dard applicable to the decision on the merits.'®”

There have been no applications for leave to bring private actions
related to loyalty programs. There have been several leave applications
in connection with other forms of exclusive dealing but none have been
granted.'®® This reconfirms the importance of the leave prerequisite as a
mechanism for screening out unmeritorious private actions.

8. Conclusion

We believe that the enforcement of the Act should follow a restrained
approach in respect of loyalty programs. It can be difficult to differenti-
ate between aggressive competition, which is enormously beneficial, and
overly aggressive conduct that results in anti-competitive effects.® The
greater the uncertainty and the greater the legal risks associated with
potential enforcement of an “abuse of dominance” provision, the greater
the likelihood that firms will pull their competitive punches, usually to
the detriment of customers and overall economic welfare.'”

The actual enforcement history in Canada and in most other sophisti-
cated competition law jurisdictions indicates that problematic unilateral
conduct is extremely rare and concerns arising from loyalty programs
are even rarer. For example, the Bureau launched seven abuse of domi-
nance investigations in 2015 and closed eight investigations without
commencing any applications to the Tribunal (which is not dissimilar
to its 2014 activity level).'” There have only been seven contested abuse
of dominance proceedings before the Tribunal since this provision was
added in 1986, and only two involved loyalty rebates by suppliers.

The design of the reviewable practices in Part VIII of the Act, including
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exclusive dealing and abuse of dominant position, is generally consistent
with this principle of restraint:

o Market power can serve a gate-keeping function to avoid challenges
of business conduct that could not possibly have welfare-reducing
anti-competitive effects.'” It would be desirable to get confirmation
from the Tribunal that the “major supplier” element of section 77
will be interpreted in this manner.

o The parallel focus on competitors (current or potential) and
competition provides an appropriate legal framework that addresses
both harm to the market and the mechanism by which such harm
occurs — while limiting the scope for the law to be used as a tool for
protecting competitors from competition.

o The focus on prohibition and other remedial orders is appropriate to
address the rare cases where there is a genuine harm, without over-
deterring vigorous competition.

Loyalty rebates provide a good illustration of the importance of
distinguishing opportunities and inducements from contractual or
other “coercive” behavior. Customers are rarely harmed when given
inducements such as price discounts, choices and other benefits.!”
As with predation, the theory of harm to competition for challenging
a loyalty program (as either exclusive dealing and/or an abuse of
dominance) normally would be based on an expectation of reduced
competition from current rivals or potential entrants and an increase in
prices arising from successful implementation of foreclosure using near-
term price reductions to obtain loyalty from a substantial portion of the
customers in a market:'”*

In our view the more important reason [for cautious enforcement] relates
to the time frame in which any market power becomes exercisable: coer-
cive conduct seeks to achieve the exclusion contemporaneously, whereas
incentivizing conduct generally will not allow market power to be exer-
cised unless and until the other significant competitors have been elim-
inated from the market or disciplined. As a result, challenges to incen-
tivizing conduct carry a much higher risk of over-enforcement through
premature intervention blocking current benefits in situations where the
potential longer-term anticompetitive effects may not materialize.'”

In the specific context of loyalty programs, we therefore suggest
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the following possible framework for enforcement action by the
Commissioner (as summarized in the chart below):

(1) No enforcement action is warranted where a loyalty program does
not have any material exclusionary effects or anti-competitive
purpose.

(2) 1If there is only an exclusionary effect but no anti-competitive
purpose, an action under the exclusive dealing provision is pos-
sible. However, having regard to scarce enforcement resources the
Commissioner should consider whether the affected rival(s) may
have the ability to address the issue through the private right of
action in section 103.1.

(3) If there is an anti-competitive purpose but no exclusionary effects,
an abuse of dominance application is theoretically possible - pro-
vided there is also a substantial lessening of competition. However,
the Commissioner should carefully consider whether any enforce-
ment action is warranted when no damage has been caused to rivals
and whether the requisite effect on competition could be shown to
be connected to the conduct in the absence of such an impact on
rivals.

(4) Ifthere is evidence of both anti-competitive purpose and exclusion-
ary effects, but the respondent firm is a “major supplier” that does
not have a dominant position in the relevant market, an exclusive
dealing application would be appropriate (provided that the sub-
stantial lessening of competition element can also be established).

(5) If there is an anti-competitive purpose and exclusionary effects
resulting from loyalty rebates offered by a dominant firm, the
Commissioner would likely want to consider bringing an appli-
cation jointly under sections 77 and 79. The Commissioner may
also consider the possibility of seeking administrative monetary
penalties under section 79, but we suggest that this extra remedial
step generally should not be pursued against a supplier that has
offered short-term price reductions (which benefit customers) in
the absence of clear evidence of intent to eliminate an existing com-
petitor from a market.
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Possible s. 79 application

Possible s. 77 Dominant Firm: s. 79 (with
application (or | possible AMP) and s. 77
competitor may | applications
bring private | Maior Supp
action)

Major Supplier:_s. 77_ ]
application only

In summary, loyalty programs are pervasive and in most cases they
provide lower prices, which increase competition and benefit custom-
ers. The number of loyalty rebate (or other unilateral conduct) cases
brought under the reviewable practices provisions of the Act suggests
that problematic situations are extremely rare. When a firm with a sig-
nificant market position does engage in loyalty-inducing conduct for the
purpose, or with the effect, of foreclosing or impeding rivals to a serious
degree, and there is a resulting prevention or lessening of competition
that is substantial, the exclusive dealing and/or abuse of dominance pro-
visions in the Act provide a workable framework for obtaining adequate
remedies. In most cases, prohibition or other tailored remedial orders
will be appropriate and sufficient.
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