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When Bill C-45 came into force in 2004, it introduced major modifi-
cations to the Canadian penal law system concerning the participatory
liability of organizations for the commission of criminal offences. The
main purpose of the Criminal Code amendments was to facilitate the
conviction of organizations further to the commission of offences by its
representatives, to induce them to do more to protect their employees
and the public. Meanwhile, recent case law developments, more specifi-
cally the cases of B. v. Pgtroles Global Inc. and Canada v. Maxzone Auto
Parts (Canada) Corp., demonstrate that, going forward, organizations
willface a greater risk of criminalprosecution and conviction for the acts
and omissions of their representatives, especially for subjective mens rea
offences under the Competition Act and the Criminal Code. Although the
changes made to the Criminal Code are now nearly 10 years old, it was
only recently that the courts were called upon to analyze the effect and
scope of the changes. In light of recent case law, this article discusses the
impacts of the 2004 amendments in terms of subjective mens rea offences.
In addition, this article analyzes and comments on the scope of the Bill
C-45 amendments as they relate to economic offences and the participa-
tory liability of organizations, the determination of the sentence, and the
imposition ofprobation conditions suitable to organizations.

L'entrge en vigueur du projet de loi C-45 en 2004 a modif6 de manikre
considdrable le droit pgnal canadien en matikre de responsabilit6
participative des organisations pour la commission dinftactions crimi-
nelles. Les amendements apportgs au Code criminel avaient pour objet
principal defaciliter la condamnation des organisations suivant la per-

pdtration d'inftactions par ses reprdsentants, afin dinciter celles-ci t
prendre davantage de mesurespourprotgger leurs employs et lepublic.
D'ailleurs, la jurisprudence rgcente, plus particulirement les affaires
R. c. Pgtroles Global inc. et Canada c. Maxzone Auto Parts (Canada)
Corp., dgmontre que les organisations font dgsormais face ti des risques
accrus d6tre poursuivies et condamndes au criminel pour les gestes et
omissions de leurs reprgsentants, particulirement pour la commission
d'inftactions de mens rea subjective prdvues ti la Loi sur la concurrence
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et au Code criminel. Bien que les changements apport6s au Code crimi-
nel datent aujourd'hui de prks de 10 ans, ce n'est que rgcemment que les
tribunaux ont 6t6 amends t analyser l'effet et laportge des changements
apportgs. Au regard de la jurisprudence rgcente, cet article discute des
impacts qu'ont eu les amendements de 2004 en matikre dinfractions de
mens rea subjective. En outre, cet article analyse et commente la portge
des amendements du projet de loi C-45 en matikre d'inftactions d'ordre
6conomique en ce qui a trait ti la responsabilit6 participative des organi-
sations, ti la dgtermination de lapeine et ti l'imposition de conditions de
probation propres aux organisations.

I. IntroductionO n March 31,2004, Bill C-45 entitled An Act to Amend the Crim-

inal Code (Criminal Liability of Organizations)3 came into
force in Canada. The primary purpose of the amendments to

the Criminal Code4 was to facilitate the conviction of organizations for
offences committed by their representatives with a view to prompting
organizations to take additional measures for the protection of their
employees and the public. The Bill has its primary origin in the Westray
mine disaster that occurred in Nova Scotia in 1992, where a collapse
caused by mismanagement and workplace safety deficiencies resulted
in the deaths of 26 workers who were inside the mine at the time of
the disaster. Following a failed prosecution and a series of trials spread
over seven years, the Crown abandoned all of its counts filed against
the mining company Curragh Inc. and its four managers.

In parallel to the criminal proceedings, the Nova Scotia government
also ordered a public inquiry into the accident and appointed Justice
K. Peter Richard to conduct the official investigation. In his capacity
as commissioner, Justice Richard received strong requests from the
United Steelworkers of America to issue a recommendation regard-
ing a reform of the employers' criminal liability regime with respect to
workplace safety. While he recognized that it went beyond the scope of
his mandate, Justice Richard made the following recommendation to

the federal government:

The Government of Canada, through the Department of Justice,
should institute a study of the accountability of corporate
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executives and directors for the wrongful or negligent acts of the

corporation and should introduce in the Parliament of Canada
such amendments to legislation as are necessary to ensure that
corporate executives and directors are held properly accountable

for workplace safety.

In response to the failed legal proceedings, public discontent and vig-

orous union lobbying, several bills were filed proposing amendments
to the Criminal Code in order to facilitate the conviction of executives

and their organizations for neglecting to implement proper workplace
safety measures, only to die on the Order Paper. On June 12,2003, these
efforts were finally rewarded with the filing of Bill C-45.

The scope of the reform proposed by Justice Richard was expanded to

embrace not only provisions regarding corporate liability for criminal
negligence with respect to workplace safety,6 but also offences com-
mitted by "senior officers" that require prosecution to prove fault other

than negligence beyond a reasonable doubt (s. 22.2 CrC). Thus, Bill C-45
also aimed to facilitate the conviction and sentencing of organizations
for certain criminal offences committed in violation of the Competition
Act,7 for financial fraud and for any other subjective mens rea offence

committed by a "senior officer" with a view to benefit the organization.
In addition to codifying the criminal liability of organizations for the

offences of their representatives, the legislature replaced the concept
of "directing mind" developed by the case law with the more extensive
notion of "senior officer:' Bill C-45 also introduced provisions with
respect to sentencing and established probation conditions specifi-

cally designed for organizations.

Although Bill C-45 has been enacted over a decade ago, its provisions
regarding the criminal liability of organizations (ss. 22.1 and 22.2 CrC)
have seldom been applied. The first ruling on the merits regarding the

criminal liability of an organization for a subjective mens rea offence
was handed down on August 9, 2013 by the Honourable Franqois T6th

of the Superior Court of Qu6bec in the matter of B. v. P6troles Global

inc.' The Court determined that P6troles Global inc. was criminally
liable for the participation of its senior officers in a gasoline cartel.

Justice T6th's ruling is currently being challenged before the Qu6bec

Court of Appeal.9
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In light of recent judicial developments in Canadian criminal
law, this paper presents an overall picture of the criminal liability of
organizations for the commission of subjective mens rea offences. Fur-
thermore, the authors analyze the scope of the Bill C-45 amendments
in the context of economic crimes with respect to sentencing and the
imposition of probation conditions designed for organizations.

II. Bill C-45 (Criminal Liability of Organizations)

(a) The Identification Theory

By triggering the liability of organizations for criminal offences com-
mitted by their "senior officers,' Bill C-45 establishes a regime bordering
on vicarious liability. As explained by the Supreme Court of Canada,
such a liability regime pursues a two-fold objective in respect of civil
liability - deterrence and adequate indemnification:

Vicarious liability is based on the rationale that the person who
puts a risky enterprise into the community may fairly be held
responsible when those risks emerge and cause loss or injury
to members of the public. Effective compensation is a goal.
Deterrence is also a consideration. The hope is that holding the
employer or principal liable will encourage such persons to take
steps to reduce the risk of harm in the future.

While a vicarious liability regime may achieve the criminal law
purpose of deterrence, courts have been reluctant to adopt such a
model in criminal law because of its lack of a compensatory purpose."
Historically, courts have generally rejected the idea of corporate
criminal liability. In the landmark decision Canadian Dredge & Dock
Co. v. The Queen,2 the Supreme Court of Canada held that no theory
could rationally justify legal persons to be found guilty of the mens rea
required to establish a criminal act:

There can be no complete rationalization of corporate criminal
liability in the criminal law whether the attempt be made under
the banner of vicarious liability or the identification theory or
otherwise. The corporation does not have, in the human sense of
the term, a mind capable of reaching the state identified in crim-
inal law as mens rea. The criminal law does not recognize in mens
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rea offences criminal liability in the proprietor employer for the
unlawful actions of the proprietor's employees save in the case of
authorization, express or implied.3

Legal scholars have argued that the criminal punishment of corpora-

tions unfairly impacts all individuals within an organization, including
third parties whose guilt has not been proven. United States Professor
Albert W Alschuler wrote:

Of course criminal punishment cannot really be borne by a fic-
tional entity. As Baron Thurlow, a Lord Chancellor of England,
put it sometime before 1792, a corporation has "no soul to damn,
no body to kick7 This punishment is inflicted instead on human
beings whose guilt remains unproven. Innocent shareholders
pay the fines, and innocent employees, creditors, customers, and
communities sometimes feel the pinch too. The embarrassment
of corporate criminal liability is that it punishes the innocent
along with the guilty. 4 (citations omitted)

Throughout the past century, Canadian courts have adopted and
developed the "identification theory" in order to establish corporate
criminal liability through a sufficiently rational connection between
the organization and the offence committed by a natural person. Such
theory attempts to connect the liability of the "directing mind" to that of
the corporation, rather than establishing a vicarious liability regime.

Canadian courts have historically applied an old common law
doctrine which granted legal persons a near-total immunity from pros-
ecution for criminal offences that required evidence of intent.6 In 1915,
the House of Lords took an initial step, holding that the criminal liabil-
ity of a corporation could be incurred through the acts committed by

its "directing mind,' the person at the highest level of a corporation,
since the acts committed by such alter ego could be held to have been
perpetrated by the company itself.7

More than half a century later, the Ontario Court ofAppeal confirmed

this "identification theory," according to which the "vital organ" could
engage the liability of a corporation. The Court proceeded to expand
the net of liability by adding that there may be more than one direct-
ing mind within the same legal person. However, the theory remained
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limited to the extent that corporation could only be held liable if its
directing mind had committed a criminal act within the scope of his
employment.

In 1985, in Canadian Dredge & Dock Co.,'9 the Supreme Court of

Canada refused to apply the vicarious liability simpliciter model advo-
cated by the Supreme Court of the United States in New York CentraiR.
Co. v. United States.0 The vicarious liability simpliciter model engages
the doctrine of respondeat superior ("let the master answer"), accord-
ing to which any person who is part of the corporation, regardless of
his position within the organization, may engage liability on the part
of the organization if he committed a crime with a view to benefit the
organization. The Court instead opted for the identification theory
specifying, however, that it could not be applied where the directing
mind acted for his own benefit, to the detriment of the company's

interests:

The identification theory, however, loses its basis in rationality

when it is applied to condemn a corporation under the crim-
inal law for the conduct of its manager when that manager is
acting not in any real sense as its directing mind but rather as
its arch enemy. [...] In my view, the very pragmatic origins of the
identification rule militate against its extension to the situation
which would have existed here had one or more of the directing
minds acted entirely for his own benefit and directed his prin-
cipal efforts to defrauding the company. Where the corporation
benefited or was intended to be benefited from the fraudulent
and criminal activities of the directing mind, the rationale of the
identification rule holds. Where the delegate of the corporation
has turned against his principal, the rationale fades away.2'

The Supreme Court of Canada also rejected certain grounds of

defence which could restrict the rule of identification:

Acts of the ego of a corporation taken within the assigned man-
agerial area may give rise to corporate criminal responsibility,
whether or not there be formal delegation; whether or not there
be awareness of the activity in the board of directors or the offi-
cers of the company; and, as discussed below, whether or not
there be express prohibition.22 (emphasis added)
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In 1993, the Supreme Court in Rh6ne (The) v. PeterA.B. Widener (The)23

narrowed the identification theory as it was described several years

before, distinguishing between a true delegation of executive author-
ity, namely the power to establish policies within the organization, as
opposed to the mere application of such policies by low-level managers

who could not engage the organization's criminal liability.

In B. v. Forges du Lac inc.,t Qu6bec Court of Appeal Justice Chamber-
land ruled that a criminal offence which benefited both the directing

mind and the corporation was not a bar to the doctrine of identifica-

tion and could give rise to corporate criminal liability.

Finally, in Miscou motel lt6e,25 the last decision handed down before

the 2004 amendments, the Qu6bec Court of Appeal ruled that the

directing mind could delegate authority to low-level managers pos-

sessing certain decision-making autonomy, which "[TRANSLATION]

characterizes the identification theory and the fact that more than

one directing mind may exist, even in corporations with a very limited
number of shareholders.6

In the 2012 preliminary inquiry decision B. v. P6troles Global,27 Court
of Qu6bec Justice Chapdelaine provided a good summary of the prin-

ciples that were applicable before the coming into force of Bill C-45 in

respect of the criminal liability of corporations:

1. [translation] The application of the identification theory has
the effect of attributing to the legal person the mens rea and

actus reus of its directing mind and thus engage the liability

of the legal person.

2. Several directing minds may exist within the same legal person

and each of these directing minds may be associated with a

certain kind of activities or a certain territory.

3. In order to assess whether an employee is a directing mind, we

do not consider the employee's title, but rather the functions

that such person performs and the duties that he exercises
in the area of activities that has been assigned to him or her.
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4. The concept of directing mind is no longer limited to executive

officers and the board of directors of a legal person.

5. The directing mind is a person who is capable of exercising

decision-making authority with respect to the general policies
of the legal person, rather than the one who merely applies
such policies on an operational basis.

6. The following do not prevent the application of the identifica-
tion theory:

(a) The fact that no express instructions to commit the crim-
inal offence were given to the employee;

(b) The fact that there was no express delegation of authority
to the employee who committed the offence;

(c) The fact that the board of directors or officers of the
company were not aware of the activities in question;

(d) The fact that express or implied instructions prohibiting

the unlawful acts specifically, or unlawful conduct gener-
ally, were given;

(e) The fact that the directing mind acted, in part, fraudu-
lently towards the company which was his employer;

(f) The fact that the directing mind acted, in part, for his own

benefit.

7. The fact that the directing mind acted entirely for his own

benefit and directed his principal efforts to defrauding his
employer-company constitutes a defense and prevents the
application of the identification theory.8

In light of the foregoing, one may wonder if the common law prin-

ciples developed prior to the 2004 amendments became void following

a complete reform that replaced the old regime, or if some principles

are still applicable. In other words, the true scope of the reform as
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intended by the legislature should be determined. This is in part what
the Qu6bec Superior Court had to determine in Global.

(b) Definitions

(i) Organization

The term "organization," added to the Criminal Code by the passing
of Bill C-45, encompasses not only legal persons, such as corporations,
but also any "public body, body corporate, society, company, firm, part-
nership, trade union or municipality."29 It also includes associations
without legal personality that meet the three criteria provided in the
second part of the definition of "organization" in the Criminal Code:
such associations should be (i) created for a common purpose, (ii) have
an operational structure, and (iii) hold themselves out to the public as
associations. Since the definition is silent with respect to the purpose
sought by the organization, it must be read as including both profit and
non-profit organizations. During the introduction of Bill C-45, the Par-
liamentary Secretary to the Minister ofJustice explained the reasoning
behind this broad definition:

There has been a great deal of creativity shown by corporate
lawyers in developing new structures, for example, limited lia-

bility partnerships and joint ventures. Quite simply we want to
ensure the Criminal Code applies to every organization of persons
without any artificial distinctions based on how those persons
chose to structure their legal relations.30 (emphasis added)

While case law prior to 2004 referred mostly to legal persons, bodies
corporate or corporations, the Criminal Code extends criminal liabil-
ity to persons who do not possess separate legal personality. Thus, the

term "organization" should be preferred to "corporation" when gener-
ally referring to ss. 22.1 and 22.2 CrC.

The definition of "organization" is broad enough to include associa-
tions without legal personality such as Qu6bec general partnerships,
whose partners may be held personally liable for the partnership's
obligations.3' In addition, the definition provides that "firms" are orga-
nizations, which could include unincorporated sole proprietorships.32

In B. v. AFC Soccer,33 the Court of Appeal of Manitoba held that a sole
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proprietorship with a provincially-registered business name did not
meet the definition of "person" under s. 2 CrC (as it was in effect prior

to the 2004 amendments). The definition of "person" now includes

"organizations" and, by extension, "firms:' Therefore, the definition of
"organization" could be broad enough to cover sole proprietorships,
regardless of provincial registration.

(ii) Representative

A representative is defined in the Criminal Code as "a director, partner,

employee, member, agent or contractor."34 Thus, even if an organization
retains the services of a contractor or an agent, it risks criminal liabil-
ity in the event that such contractor or agent acts as a "senior officer"

of the organization at the time of the offence. Therefore, it is impor-
tant for organizations to clearly define in writing the scope of mandate
entrusted to the service provider in order to limit the risk of criminal

prosecution. During the introduction of Bill C-45, the Parliamentary

Secretary to the Minister ofJustice pointed out that the criminal liabil-
ity of an organization might not be established if the service provider

committed an offence beyond the scope of his mandate:

Representative is defined broadly so that it includes not just offi-

cers and employees, but also agents and contractors. As long as

they are acting within the scope of the authority given them by
the organization, their actions should be the actions of the cor-

poration." (emphasis added)

Neither lack of a clear business title nor uncertainty regarding the

exact status of a person within an organization should constitute
obstacles for one to qualify as a representative. Insofar as the tasks and
duties of a person demonstrate that one indeed acted as a representa-

tive of the organization, such person satisfies the definition.

(iii) Senior Officer

The concept of "senior officer" virtually replaces the notion of direct-

ing mind developed by the case law prior to the 2004 amendments. The

Criminal Code defines the term as follows:
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2. [...] "senior officer" means a representative who plays an
important role in the establishment of an organization's policies
or is responsible for managing an important aspect of the organ-
ization's activities and, in the case of a body corporate, includes

a director, its chief executive officer and its chief financial officer.
(emphasis added)

Since section 2 of the Criminal Code sets outs a triple definition of
"senior officer' each definition deserves separate commentary.

a. Representative Who Plays an Important Role in the
Establishment of the Organization's Policies

In a manner similar to what the Supreme Court of Canada had
held in Bh6ne, the Criminal Code provides that a person who plays an
important role in the establishment of an organization's policies may
expose the organization to criminal liability. Thus, the conviction of a
directing mind of an organization, as defined by case law prior to the
2004 amendments, may still lead to a conviction of the organization. In
Rh6ne, Justice Iacobucci wrote:

The key factor which distinguishes directing minds from normal
employees is the capacity to exercise decision-making authority
on matters of corporate policy, rather than merely to give effect
to such policy on an operational basis, whether at head office or
across the sea.6 (emphasis added)

However, the definition in the Criminal Code is broader than the
concept of "directing mind" as set out by the Supreme Court of Canada:
instead of the "capacity to exercise decision-making authority" in for-
mulating policies, the Criminal Code provides that it suffices for a
representative to play an "important role" in establishing policies for
this representative to be deemed a "directing mind,' as stated by the
Parliamentary Secretary to the Minister of Justice:

Through the definition of senior officer, we propose to broaden
who can be the directing mind by including, in addition to
those who would already be so considered, a person who has an
important role in establishing policy rather than having to have
the ultimate power to make policy [... ].7 (emphasis added)
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Hence, arepresentativewho advises the directingmind on formulating

policies, even if he/she does not have the final say on their adoption,
may also engage the organization's criminal liability. However, one

should not immediately assume that a representative is a senior officer
just because he/she makes suggestions to senior management with
respect to policies. To meet the definition of "senior officer,' one must,
in the ordinary course of his duties and responsibilities within the
organization, be required to advise the persons who make decisions
with respect to the organization's policies, and must exercise an actual
influence on the decision-makers, thus playing an "important role" in

establishing policies.

While the new definition is broader, the majority of the principles
developed by the Supreme Court apply mutatis mutandis to the first
part of the definition of "senior officer" as set out in the Criminal Code.
Therefore, the following rules still apply: there may be more than one
"directing mind" in different territories or sectors of an organization;
the "directing mind" is not only limited to senior management and
members of the board of directors; and the authority to establish poli-
cies may be delegated.

In short, if the legislature codified the doctrine of identification in
2004, it was extended to include not only representatives with deci-
sion-making power with respect to policy choices, but also those who
are materially involved in their establishment. However, this broad
concept of directing mind is not the only innovation brought by the
2004 amendments which enables the Crown to establish criminal lia-
bility of an organization more easily: the second part of the definition
requires no overlap of the senior management's intent with that of the

organization.

b. Representative Responsible for Managing an Important
Aspect of the Organization's Activities

This second definition outlined in the Criminal Code is the one that
best demonstrates the legislature's intent to broaden criminal liabil-
ity of organizations. Insofar as a representative has the responsibility
for managing an aspect of activities of certain significance within the
organization, even if his duties are limited to the implementation of
policies adopted by the board of directors, the acts or omissions of
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such representative may give rise to the liability of the organization.
This definition of the term "senior officer" is the most problematic, as

it departs from the rational connection that the courts have attempted
to establish through the rule of identification. Connecting the liability
of organizations with the offences perpetrated by their representatives
responsible for "managing an important aspect of the organizatiofs
activities" is more akin to a vicarious liability model, as there is little to
no rational connection between the mental state of a manager who is
not involved in the establishment of policies with that of the organiza-

tion. Attribution of criminal liability based on the management of an
important aspect of an organizatiofs activities does not require any
overlap of intent in the textual meaning of s. 2 CrC. The choice of the
term "senior officer" may thus seem contradictory for the purpose of the
definition, considering that it appears to include mid-level managers.

The term chosen by the legislature raises the following question: did
the legislature intend to limit the scope of application of the defini-
tion by using the expression "senior officer" instead of just "officer"? In
other words, does the term "senior" add anything to the definition? In
its ordinary meaning or legal meaning, such as in labour law, it refers to
senior management employees who participate in the strategic plan-
ning and adoption of corporate policies; whereas the definition of s. 2
CrC expressly includes managers who are not part of the top manage-
ment level of organizations. The ambiguity is aggravated by the fact
that the definition is even more restrictive in other areas of law than
the notion of "directing mind" of the identification theory. The Qu6bec
Court of Appeal evidenced this fact in a decision rendered in 2001,
where it ruled that the expression "senior officer" within the meaning of
An Act Respecting Labour Standards3" is limited to senior management:

[TRANSLATION] In my opinion, a senior officer is a person who
participates in formulating management policies and strategic
planning of the company. A senior officer is a person who is vested
with broad decision-making authority, and not just coordinates
the company's activities or applies management policies estab-
lished by the senior management.39 (emphasis added)

Given the presumption that the legislature does not speak in vain, it
is tempting to reason that this term was added to capture persons who
manage an "important" aspect of an organization's activities yet occupy
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such a low rank within the organization that it would be illogical and
unfair to conclude to its criminal liability. In such cases, courts may be
tempted to refuse attributing senior officer status to a representative
where his position on the corporate ladder is not "senior" enough to
meet the definition. In their paper entitled "The Changed Face of Corpo-

rate Criminal Liability,' authors Archibald, Jull and Roach highlighted
that the courts may choose to analyze the definition of senior officer
in a restrictive manner in order to avoid irrational and unfair conse-

quences for organizations:

Consistent with the principles of strict and purposive construc-
tion of the criminal law, courts may give the new concept a nar-
rower reading in cases in which it is not fair and does not make
sense to attribute the fault of an employee, low-level manager,
agent or contractor back to the corporation.' (emphasis added)

This is in part what defence counsel argued in Global, contending,

among other things, that to reconcile the definition with the term
"senior," the representative should not only be responsible for man-
aging an important aspect of the organization's activities, but should
also exercise an important management of such aspect, which must
be evidenced by extensive decision-making autonomy. The Supe-
rior Court rejected this interpretation, holding that the definition is

self-sufficient.4'

Another issue with the definition of "senior officer" lies within the
meaning of "managing an important aspect of the organization's activ-
ities:' The question whether a senior officer manages an important

aspect is an issue of fact that should be determined on a case-by-case
basis.42 Although the representative's title in the organization may con-
stitute a useful indicator, it is not conclusive. Courts must take into
consideration the unique structure of each organization to determine
its probative value.43

The word "managing" carries some degree of uncertainty. One inter-
pretation could be that it is not necessary that the representative be
responsible for the main or significant management of "an impor-
tant aspect of the organization's activities:" For example, a national
sales director and a retail department head would both be manag-
ers of important aspects of the organizations' activities (sales), but at
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different levels. They would both be senior officers of the organization
and could both give rise to its criminal liability, despite the limited
decision-making autonomy of the retail department head as compared
to the sales director.

Considering again that the legislature does not speak in vain, the
word "important" must have meaning. In other words, it is not the
management of any aspect of an organization's activities that may lead
to the qualification of "senior officer:' Where the aspect managed is
not "important,' the representative may not trigger the criminal liabil-
ity of the organization by perpetrating a subjective mens rea offence
pursuant to s. 22.2 CrC. However, to a certain extent, all aspects are
important for rational organizations, as it can be presumed that they
will not carry on useless or detrimental activities. However, should
a representative be able to engage an organization's criminal liabil-
ity where the aspect managed is unprofitable? One may wonder if
it was the legislature's intention to allow, by using the word "impor-
tant:' a defence to liability where the activity in question generated
insignificant benefit. For example, a company could argue that the
management of charitable activities is not an important aspect of the
organization's activities, since ending such charitable activities would
not affect the organization's financial viability. This would seem incon-
gruous. In any case, courts should not require that the aspect managed
be essential to the economic viability of the organization. Further,
while the economic viability of an aspect managed may constitute a
relevant factor in determining its importance, it should not be the sole
criterion. Returning to the example of charitable activities within a for-
profit organization, it could be argued that such an aspect is important
to the organization despite the lack of tangible economic benefits, as
it promotes and enhances its reputation. For NPOs, the importance of
the activity should be assessed according to its connection with the
objective pursued by the organization.

Given the ambiguous nature of the term "managing an important
aspect of the organization's activities:' it could be argued that it is vague
to the point of being inconsistent with s. 7 of the Canadian Charter of
Bights and Freedoms." In B. v. Nova Scotia Pharmaceutical Society,' the
Supreme Court held that certain laws can be unconstitutional if they do
not "sufficiently delineate an area of risk to allow for substantive notice

to citizens"6
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The Supreme Court held in Irwin Toy Ltd. v. Quebec (Attorney
General)7 that corporations cannot invoke for themselves the protec-
tion of s. 7 of the Charter.4 However, the definition of "organization"
is broad enough to include associations and businesses without legal
personalities, such as Qu6bec general partnerships, which may hire
employees or retain the services of a contractor. The personal liability
of the partners or owners maybe engaged with respect to the payment
of a fine for the perpetration of criminal offences by such employees
or service contractors that qualify as representatives or senior officers.

Yet, the argument of vagueness requires that the impugned law vio-
lates one of the guarantees of s. 7. In Entreprises M.G. de Guy lte v.
Qu6bec (Procureur g6n6ral),9 Fish J., then sitting at the Qu6bec Court
of Appeal, wrote:

In order for appellants to succeed, they would have to establish,
insofar as their vagueness claim depends on s. 7 ofthe Charter, not
only that the legislation under which they are charged affects the
liberty or security of defendants, but also that it is impermissibly
vague and therefore violates a principle of fundamental justice.

Once convicted, the only penalty that may be imposed upon an orga-
nization is a fine!' It is doubtful that the imposition of a fine on an
individual and the stigma attached to a conviction under ss. 22.1 or
22.2 CrC affect the rights to "life, liberty and security of the person,
and the right not to be deprived thereof except by due process of law'
The liberty interest protected under s. 7 is most often affected where
there is the possibility of imprisonment; yet the imposition of a fine is
a financial punishment. Although the Supreme Court of Canada has
never directly ruled on whether economic rights are protected by the
Charter,"' lower courts have generally concluded that such rights are
not subject to protection. The imposition of a fine also does not appear
to affect the security interest. In B. v. Transport Robert (1973) Lt6e; B.
V. 1260448 Ontario Inc.,2 the Court of Appeal for Ontario held that the
possibility of a heavy fine for an offence of absolute liability does not
violate the guarantee of security under s. 7 by imposing serious psycho-
logical stress on the individual convicted.

In addition, s. 734.7 CrC does not seem to apply in cases of default of
payment. Section 734 excludes organizations from its application and
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s. 735, which is specific to organizations, does not expressly refer to
s. 734.7. The latter provides the possibility for a court to issue a warrant
of committal against an offender who fails to pay a fine where he "has,
without reasonable excuse, refused to pay the fine"" However, even if
the issuance of a warrant of committal were possible for partners or
unincorporated sole proprietors, since the court must consider the
offender's ability to pay, the threat of imprisonment would probably be
too speculative and hypothetical to successfully argue a violation of the
s. 7 liberty interest.4

Furthermore, one who claims that a standard is impermissibly
vague faces a high threshold: it is "an exacting standard, going beyond
semantics:'" A provision is only vague where "it fails to give sufficient
indications that could fuel a legal debate'6 where it "provide[s] neither
fair notice to the citizen nor a limitation of enforcement discretion'57 The
Supreme Court of Canada outlined the following factors when determin-
ing the vagueness of a legal provision, which demonstrate the difficulty
in raising this argument:

Factors to be considered in determining whether a law is too
vague include (a) the need for flexibility and the interpretative
role of the courts, (b) the impossibility of achieving absolute cer-
tainty, a standard of intelligibility being more appropriate and
(c) the possibility that many varying judicial interpretations of a
given disposition may exist and perhaps coexist [...1.8 (citations
omitted)

In Ontario v. Canadien Pacifique Lt~e,'9 the Supreme Court added that
a court must first develop the full interpretive context surrounding an

impugned provision"6 by considering the "(i) prior judicial interpre-
tations; (ii) the legislative purpose; (iii) the subject matter and nature
of the impugned provision; (iv) societal values; and (v) related legisla-
tive provisions"'6 A court may therefore be able, after evaluating these
interpretation factors, to determine a sufficiently accurate criterion to
provide for an intelligible character to the provision. Considering the
foregoing, it would be difficult to contend that the definition of "senior
officer" is impermissibly vague with respect to the notion of an "impor-
tant aspect of the organization's activities:' Moreover, even if a court
were to conclude that the definition suffers from vagueness, it may be
still justified under s. 1 of the Charter.62

2014



96 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE VOL. 27, NO. 1

The legislative history surrounding Bill C-45 clearly reveals that,

despite the use of the word "senior,' the definition should be inter-

preted to include middle managers:

While the courts would still have to decide in each case whether a

particular person is a senior officer, I believe the proposal clearly
indicates our intention that the guilty mind of a middle manager

should be considered the guilty mind of the corporation itself.
For example, the manager of a sector of a business such as sales,

security or marketing, and the manager of a unit of the enter-
prise like a region, a store or a plant, could be considered senior

officers by the courts.63 (emphasis added)

However, there is no indication that the legislature intended, by the

adoption of Bill C-45, to extend the criminal liability of organizations

to the point where they can be convicted for acts and omissions of
managers of all levels, including those performing management func-

tions of very low importance. In addition, as rightfully pointed out by

authors Archibald, Jull and Roach, such an approach would be danger-
ously akin to pure vicarious liability,64 which was explicitly rejected by

the Government."

If courts were to require that the representative must also exercise

important management duties, in addition to managing an important

aspect, the definition could potentially be precise enough to distin-

guish between low-level officers and "senior officers,' as was intended
by the enactment of s. 2 CrC. The management of an "important aspect

of the organization's activities" should imply a certain level of deci-
sion-making autonomy at the operational level. In Global, the Court

considered the "important operational powers" of Global's General

Manager to conclude that he met the definition of "senior officer,'

while rejecting the defence's argument to the effect that a senior officer

must be a "senior executive empowered with significant decision-
making autonomy:'6 6 Thus, without needing to be a senior executive,

a manager should have at least important management functions in
an important aspect of activities. Such a standard could help distin-

guish between mid-level managers, which meet the definition, from
low-level managers.
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In this vein, the aforementioned authors suggest an interesting
approach based on assessing the risk that the representative is autho-
rized to take when making business decisions.67 The authors draw on

the business judgment rule, as articulated by the Supreme Court of

Canada in Sharbern Holding Inc. v. Vancouver Airport Centre Ltd.68 and
Kerr v. Danier Leather Inc.69 In the latter, Justice Binnie mentioned that

corporate directors "should be free to take reasonable risks without
having to worry that their business choices will later be second-guessed

by judges"" The aforementioned authors propose that to qualify as

a "senior officer," according to the second definition of the term, "a
manager must exercise some business judgment which involves busi-

ness decisions that weigh risk"" This is a very interesting solution, but

we are of the view that it is not always necessary to conduct an analy-
sis of the reasonable risks that a manager is authorized to undertake
in terms of business decisions. Such an analysis can often be relevant,

but it might not always be correlative to the importance of the man-

agement exercised. Some managers may enjoy considerable powers of
management, without having the authority to make business decisions

involving reasonable risks for the organization. For example, some

agents whose duties relate solely to internal management incur less
risk to the organization than a manager interacting with suppliers and

third parties; yet both could meet the definition.

c. Director, Chief Executive Officer and Chief Financial
Officer of a Body Corporate

Finally, the Criminal Code provides that the director, chief executive

officer and chief financial officer of a body corporate are senior officers.
Since the legislature has not defined these three terms, the courts may
refer to the definitions set out in business law legislation or case law.

For example, where a corporation is incorporated under the Canada

Business Corporations Act,72 a court may consider that the person

acting as its "president" according to the definition of "officer" set out
in the CBCA is also its "chief executive officer" within the meaning of

the Criminal Code. One should note, however, that the title attributed
to a representative within an organization may be misleading. Thus,

a court seized of proceedings commenced pursuant to ss. 22.1 or 22.2
CrC should review the concrete tasks performed by the representative.
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One can wonder if information contained in public registers (e.g.
registre des entreprises du Qu6bec, Corporations Canada) and in inter-
nal documents of the company (e.g. resolutions, by-laws, shareholder
agreements) may be used by a criminal court to determine if a person
acted as a director, chief executive officer or chief financial officer at
the time of perpetration of the offence. Although such information
may have probative value to determine if a person was a senior officer
when he committed a crime, it is not conclusive. In certain cases, one
or more de facto directors might actually have been responsible for
managing the company at the time of the crime and the guilty direc-
tor whose name appears in the register or on internal documents of
the company might not have actually acted as a senior officer of the
organization. Furthermore, while companies are legally required to
update their information kept in public registers, there may be a delay
between the update of the register and the actual resignation or termi-
nation of a director.

Finally, this third definition only applies to bodies corporate. Thus,
the chief executive officer or chief financial officer of an association
with no distinct legal personality (e.g. a Qu6bec general partnership)
would not fall under this definition. However, such officers can still
play an important role in the establishment of policies or manage an
important aspect of the organization's activities and thus meet the def-
inition of "senior officer."

In short, a court should not assume that merely because a public
register or a corporation's internal documents name someone as a
director, CFO or CEO, he was empowered with the directing, finance
management or executive management of the organization. The status
of a person within an organization for the purposes of ss. 22.1 and 22.2
CrC should be determined based on the tasks, duties and responsibili-
ties documented and actually performed by such person.

(iv) Recent Case Law on the Definition of"Senior Officer"

a. R. v. P~troles Global inc. (2013)

In Global, the Superior Court of Quebec, presided by Justice T6th,
had to determine whether P6troles Global inc. (Global) could be held

criminally liable for the involvement of its representatives in a cartel
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to fix gasoline prices in the cities of Sherbrooke, Magog and Victoria-
ville. Two territorial managers who used to work for Global, as well as
its General Manager for Qu6bec and the Maritimes, pleaded guilty to
charges of conspiracy, agreement or arrangement between competitors
for the fixing of gasoline prices in breach of s. 45(1)(c) the Competition
Act. The prosecution had to show that the territory managers or the

General Manager satisfied the definition of "senior officer" to establish
the criminal liability of Global under s. 22.2 CrC.

Under the supervision of the General Manager, the territorial
managers were required to manage, among other things, corporate
locations (service stations operated by a tenant representative) of their
respective territories, to fixthe prices ofgasoline, to ensure maintenance

repairs and to interview, hire and terminate tenant representatives.
They were also assigned the task of applying the "economics" designed

by Global's senior management, which consisted in spreadsheets
that were aimed to maximize the profitability of the service stations.
The General Manager's responsibilities included supervising the
territorial managers, ensuring that Global's policies were carried
out, coordinating vacations, acting as translator between senior
management and territorial managers, ensuring the implementation
of the economics and presenting the managers' investment proposals
to the Vice-President for approval.

In its defence, Global claimed that the term "senior" was used by the
legislature in order to maintain the rational connection developed by
the case law prior to the 2004 amendments. Thus in Global's argument,
to be qualified as a senior officer, a representative must be empowered
with significant decision-making autonomy in managing an important
aspect of the organization's activities and possess the same intent as
that of the organization. Since the territorial managers did not agree
with the economics adopted by the senior management, and because
they only carried out policies conceived by the organization, Global
argued that they did not qualify as senior officers. From the defence's
point of view, the territorial managers did not exercise price man-
agement because the prices "automatically" reflected the price fixed
by major market players in gasoline sales. A similar argument was
made with regard to the General Manager, who only translated the
information and passed on requests from the territorial managers to

senior management, which made the decisions. The General Manager
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was not empowered to authorize major investments with respect to
service stations and could only approve repairs, gas pump changes and
other minor expenditures necessary for the operation of the corporate
locations.

The Crown contended that only the definition mattered, and that
where the legislature has clearly defined a term, the latter may not be
redefined according to its ordinary meaning or the meaning assigned
to it by other areas of law, such as labour law. Thus, according to the
prosecution, the legislature was free to borrow a term of its choice and

to re-define it as it saw fit. Since it was expressly defined, there remained
no ambiguity about the term "senior officer" that the accused might
use to its advantage. Nor could the defence add to the law claiming
that a manager must possess significant decision-making autonomy
and be part of senior management. The prosecution argued that Par-
liament's clear intent to widen the scope of corporate criminal liability

dictated that the territorial managers and the General Manager should
be qualified as senior officers within the meaning of s. 2 CrC.

The Court held that the evidence demonstrated that Global's General
Manager was a "senior officer" within the meaning of the Criminal

Code, as he managed an important aspect of the company's activi-
ties.73 To come to this conclusion, the Court considered the following
factors: that he supervised over 200 service stations in Qu6bec, which
corresponded to approximately two thirds of the stations operated by
Global across Canada; was the third highest-paid employee of Global
at that time; ensured implementation of the economics developed by
the senior management; and approved expenditures exceeding $1,000
before recommending them to senior management.74 Justice T6th also
noted that the fact that certain expenditures required approval from
the Vice-President did not reduce the scope of the General Manag-
er's responsibilities.7" Considering that the General Manager met the
definition of "senior officer,' the Court made no determination as to
whether the territorial managers also satisfied the definition.76

In his comments, T6th J. explained that the legislature intended to

extend criminal liability of organizations by removing the necessity of
decision-making authority with respect to the establishment of poli-
cies.77 According to the Court, the purpose of the amendments was not
to solely extend the definition of "directing mind" to representatives
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that are not members of the board of directors.8 Justice T6th ruled that
while the Criminal Code maintains the identification doctrine as the
basis for the establishment of the criminal liability of organizations,
it went further by establishing a "new criminal liability regime for
corporations'7 9 The Court dismissed the defence's argument that the
term "senior" implied that the officer must have had significant deci-
sion-making autonomy and be a senior executive of the organization
to qualify as a "senior" officer; as such a definition would restore the
notion of "directing mind" from which the legislature intended to dis-
tance itself.80 Justice T6th also refused to apply the definition of "senior
officer" as used in labour law and cautioned against the use of case
law developed pursuant to An Act Respecting Labour Standards, as its

objective is different from that of the Criminal Code."'

Pending the Court of Appeal's judgment, the following conclusions
may be drawn from Justice T6th's ruling:

* The definition of the term "senior officer" is self-sufficient. It
may not be interpreted based on statutes whose objectives are
different from those of the Criminal Code or by reference to its
ordinary meaning, for the legislature chose to define it expressly.

* The choice of the word "senior" does not add to the definition.
An officer does not need to be vested with significant decision-
making autonomy and be part of senior management.

* Bill C-45's purpose was not solely to broaden the rule of iden-
tification as described by the Supreme Court in Rh6ne. The
amendments made to the Criminal Code constitute a new
criminal liability regime, the legislature having established pro-
visions bordering on vicarious liability.

The scope of the term "important aspect of the organization's
activities" remains uncertain, especially since the Court made no
determination on whether Global's territorial managers, whose man-
agement powers were more limited as compared to those exercised by
the General Manager, were "senior officers:' At any rate, the question of
whether or not a representative is someone responsible for managing
an important aspect of an organization's activities is clearly an issue of
fact that must be assessed in light of the specific circumstances of each
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particular case, including the organizational structure and activities of

the organization."

b. R. v. Metron Construction Corporation (2013)

On September 4, 2013, the Court of Appeal of Ontario83 overturned
a decision rendered by the Ontario Court of Justice,4 which had con-

victed Metron Construction Corporation ("Metron"), imposing a fine
of $200,000. At trial, Metron pleaded guilty to criminal negligence by
virtue of the actions taken by a construction site supervisor hired by

a project manager on behalf of the defendant, who was himself an
employee of Metron.

The site supervisor, Fayzullo Fazilov, was responsible for supervis-
ing the assembly and installation of a scaffold platform to perform

repairs on a high-rise building, in addition to overseeing the work. Due
to major safety issues, the platform collapsed causing the deaths of

four out of six employees, including the site supervisor. The evidence
revealed the presence of marijuana in the systems of three out of the

four deceased, including the supervisor, and that the four employees

who died in the accident were not wearing safety belts.

It was thus a factual situation of criminal negligence. Section 22.1
CrC introduced at the same time as s. 22.2, provides for the possibility
to give rise to the criminal liability of an organization for the perpetra-
tion of an objective mens rea offence committed by its representative

or senior officer. This section refers to the same definition of "senior
officer" as that set out in the Criminal Code for subjective mens rea

offences in s. 22.2. Section 22.1 reads as follows:

22.1 In respect of an offence that requires the prosecution to
prove negligence, an organization is a party to the offence if

(a) acting within the scope of their authority

(i) one of its representatives is a party to the offence, or

(ii) two or more of its representatives engage in conduct,

whether by act or omission, such that, if it had been the
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conduct of only one representative, that representative would
have been a party to the offence; and

(b) the senior officer who is responsible for the aspect of the

organization's activities that is relevant to the offence departs -
or the senior officers, collectively, depart - markedly from the
standard of care that, in the circumstances, could reasonably be
expected to prevent a representative of the organization from
being a party to the offence.

Since Metron pleaded guilty to accusations pursuant to s. 22.1 CrC

for the failure of its supervisor "to prevent bodily harm to that person,
or any other person, arising from that work or task,:8 the Ontario Court
ofJustice did not make a determination on whether the site supervisor
met the definition of "senior officer' The Court thus only determined

an appropriate sentence for Metron.

In obiter, the Court ofAppeal ruled that the site supervisor was both a

representative and senior officer of Metron, clearly stating that "Fazilov

fell within the definitions of representative and senior officer'86 While
this statement is not part of the ratio decidendi of the judgment, its
implications are important. Since it comes from an appellate court,

this obiter is persuasive and constitutes a strong indicator of the scope

of the definition of "senior officer."

Fazilov was likely the lowest level manager on Metron's corporate
ladder, a "floor manager" who benefited from very limited authority
within the organization, having no role or function in the establish-
ment of policies and having been hired by a subcontractor to perform

a temporary job. Even though PepallJ.A. was silent as to her motives, it
obviously concluded that Fazilov met the second definition of "senior

officer," namely a representative managing an important aspect of the
organization's activities at the time of the accident. When Fazilov's
duties are considered, one can understand how the Court came to such

a conclusion: he managed an important aspect of Metron's activities
through his significant operational powers with respect to workplace
safety measures. Ensuring that managers responsible for workplace

safety can engage the criminal liability of organizations is precisely
why the legislature initially wished to reform the criminal liability
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of organizations, in response to the Crown's failure to prosecute the
Westray tragedy.

The Ontario Court of Appeal's obiter seems to go even further than
Global: even day-to-day managers occupying the lowest level of an
organization's corporate ladder may qualify as "senior officers" within
the meaning of section 2 of the Criminal Code.

(c) Subjective Mens Rea Offences (s. 22.2 CrC)

(i) Offences Covered

Section 22.2 CrC sets out the conditions required to establish the
liability of an organization for the commission of a subjective mens
rea offence by a senior officer, that is to say an offence for which the
prosecution must establish the mental element of the offence beyond
a reasonable doubt. Except for crimes of negligence, the majority of
offences contemplated by the Criminal Code fall within this category,
including crimes enacted under the Competition Act, such as conspiracy
between competitors.7 Only subjective mens rea offences committed
after the effective date of the amendments - March 31, 2004 - may
be prosecuted under s. 22.2 CrC. Since the amendments are not retro-
active, the identification doctrine remains applicable for criminal acts
committed prior to the effective date.8

Similarly to the identification theory,9 s. 22.2 CrC does not apply to
strict and absolute liability offences. By its very nature, the identifica-
tion doctrine only applies to crimes requiring proof of mens rea, as
its purpose is to draw a link between the mental state of the direct-
ing mind and that of the corporation. On the other hand, strict and

absolute liability offences are direct: they are established by the terms
of statutory provisions and are not dependent on intent or the miscon-
duct of others.90

The Ontario Court of Justice ruled that the new provisions of the
Criminal Code regarding the criminal liability of organizations may not
be applied to subjective mens rea offences enacted under provincial
acts and regulations where a province has adopted a statute replac-
ing the summary conviction procedure for such offences set out in the
Criminal Code.9' For example, the Qu6bec Code ofPenalProcedure92 and
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the Ontario Provincial Offences Act93 are acts that replaced summary
conviction procedures provided for by the Criminal Code with respect
to provincial offences.

Therefore, in provinces in which a statutory penal procedure has

been adopted, where a provision contains the words "knowingly,'
"intentionally" or "voluntarily,' which denote the presence of an offence
that requires proof beyond a reasonable doubt of a mental element,94

s. 22.2 CrC is not automatically applicable. Therefore, common law
identification theory principles prevailing prior to 2004 still apply to
subjective mens rea offences adopted by legislatures such as the prov-
inces of Alberta, New Brunswick, Ontario, Qu6bec and Newfoundland

and Labrador.

(ii) Intent to Benefit the Organization

The organization is considered to have participated to the offence
where its senior officer has acted "with the intent at least in part to
benefit the organization'9' This rules out a significant number of crimi-
nal offences that may be committed by senior officers which, by their

very nature, rarely benefit the organization - such as offences against
the person and crimes committed against the organization. Offences
that are most likely to give rise to the liability of organizations are those
of an economic nature, such as criminal anti-competitive practices
committed for the purpose of profiting the organization.

Clearly, where the sole victim of the offence is the organization itself,
it would be incongruous to argue that the organization should be held
liable. In Canadian Dredge, the Supreme Court of Canada held that if an
offence was committed with the purpose of harming the organization
(e.g. fraud committed against the organization), the organization could
not be convicted, for "a person however dishonest cannot defraud
himself." 96

The criterion set out in s. 22.2 appears to be slightly different from that
which the Supreme Court had retained prior to the 2004 amendments,
when it suggested that to be held criminally liable the organization
must have "benefited or was intended to be benefited from the fraud-
ulent and criminal activities of the directing mind' 97 Prior to 2004, a
corporation could be held criminally liable if a criminal act committed
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by the directing mind "(a) was within the field of operation assigned
to him; (b) was not totally in fraud of the corporation; and (c) was
by design or result partly for the benefit of the company."8 (empha-
sis added) Corporate criminal liability could therefore be established
through the directing mind's intent or based on the consequences of
the crime. Thus, if the offence benefitted the organization, it could be
held liable, even if that was not the intent of its directing mind.

Instead of focusing on the result of the offence, the Criminal Code
now focuses solely on the mental state of the senior officer, which must

show his intent to benefit the organization by committing the crimi-
nal act. Such criterion might offer organizations an additional defence
that did not exist prior to Bill C-45. Where an organization inciden-
tally benefits from the effects of an offence, without any intent from its
officer that such benefit occur, the criminal liability of the organization
may not be established.

However, establishing a connection between the liability of an orga-
nization and the intent of its senior officer may yield absurd results.
It appears that if a senior officer commits a criminal offence with
the intent of benefiting the organization, it may be held liable even if
such offence results in harming the organization; a senior officer who
commits a particularly reprehensible crime that in any event would
harm the organization's reputation, may engage the organization's
liability, since his intent, even in part, was to generate profits for the
organization. For instance, a reckless manager who would set fire
to a competitor's place of business with the intent of benefiting its
employer, although it is obviously not in the policies nor in the inter-
ests of the organization to commit crimes to combat competition,
likely would lead to the conviction of the organization if such manager
can meet the definition of "senior officer:' In such a case, the manager
would certainly have acted with the intent to generate economic ben-
efits for his organization by the destruction of a competitor, but the
negative consequences of his act (e.g. loss of reputation, lawsuits) may
have had the effect of completely eliminating the financial benefit
generated initially. Authors Archibald, Jull and Roach rightly highlight
that s. 22.2 CrC establishes a model bordering on vicarious liability,
since the crime committed by the organization arises from negligence
with respect to the selection of its management personnel, whereas
the crime perpetrated by its senior officer giving rise to the liability of
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the organization under the Criminal Code is of subjective mens rea.9

Section 22.2 appears to eliminate, to a certain extent, the rational con-
nection between the corporation and its directing mind that courts
have attempted to establish via the identification theory.

The coercive effect of the section resides in the fact that the orga-
nization must exercise due diligence and caution in supervising and
selecting its personnel and in establishing policies and compliance
programs in order to prevent its senior officers from committing an
offence, allowing a representative to commit an offence or omitting to
take preventive measures. During the second reading of the Bill, the
Parliamentary Secretary to the Minister of Justice stated that reason-
ing behind the amendments in respect of corporate liability as follows

"[a]n organization should not be able to avoid criminal liability by
turning a blind eye to indications that its representatives are commit-
ting crimes" '

Thus, the purpose of Bill C-45 is, in part, to hold senior management
accountable. An organization can no longer ignore criminal conduct
on the part of its managers based on the argument they are the only
persons that can be held liable for their actions and omissions due to
the absence of an overlap of intent with that of the organization or a
lack of authority to establish policies. However, diligent supervision

and careful selection of senior officers with the implementation of
strict compliance policies,' although considered as mitigating factors
in reducing the amount of a fine,0 2 cannot be invoked as a defence by
the organization in an attempt to avoid criminal liability since these
factors fall within a due diligence defence.3 It should be noted that
prior to the 2004 amendments, the Supreme Court of Canada ruled
that an express prohibition from the board of directors did not consti-
tute a valid defence.4

(iii) Participation, Influence or Omission by Senior Officer

Under s. 22.2 CrC, subjective mens rea offences are established
through participation, influence of representatives or omission by a
senior officer:

22.2 In respect of an offence that requires the prosecution to
prove fault - other than negligence - an organization is a party
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to the offence if, with the intent at least in part to benefit the
organization, one of its senior officers

(a) acting within the scope of their authority, is a party to the
offence;

(b) having the mental state required to be a party to the offence

and acting within the scope of their authority, directs the work of
other representatives of the organization so that they do the act

or make the omission specified in the offence; or

(c) knowing that a representative of the organization is or is
about to be a party to the offence, does not take all reasonable
measures to stop them from being a party to the offence.

Therefore, to the extent that a senior officer has the intent of ben-

efiting the organization, he/she may cause the organization to be
convicted even though he/she is not the direct offender.

Paragraph (a) is straightforward and in line with previous case law.
Senior officers who participate in an offence within the scope of their
authority engage the criminal liability of their organizations. Paragraph
(b) specifies that a senior officer may not delegate the commission of
an offence to representatives of the organization to avoid exposing

it to criminal liability, where such senior officer has the mens rea to
commit the crime by influencing representatives in a way that makes
them commit an act or omission constituting the material element of
the offence.

By using the expression "within the scope of their authority" in

paragraphs (a) and (b) of s. 22.2, the legislature chose to follow the anal-
ysis carried out by the Supreme Court in Canadian Dredge, where it
rejected the restrictive approach according to which a criminal act had

to be committed within the "scope of employment,' stating that "the
expression comes from the law of tort and agency and from master
and servant law. It is not apt in relation to the identification theory.'
Thus, the Supreme Court's comments that a corporation may not be

relieved of criminal liability by claiming that its employee was not fol-
lowing orders remain applicable:
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It is no defense to the application of this doctrine that a criminal
act by a corporate employee cannot be within the scope of his
authority unless expressly ordered to do the act in question. Such
a condition would reduce the rule to virtually nothing. Acts of
the ego of a corporation taken within the assigned managerial
area may give rise to corporate criminal responsibility, whether
or not there be formal delegation; whether or not there be aware-
ness of the activity in the board of directors or the officers of
the company; and, as discussed below, whether or not there be
express prohibition. 6 (emphasis added)

The requirement that senior officers must have committed the act
within the scope of their authority does not appear in paragraph (c),
which states that the liability of an organization is established where
a senior officer omits to take "all reasonable measures" to prevent an
offence, which to his knowledge is being committed or is about to be
committed by a representative. It should be noted that wilful blindness
could suffice to implicate the organization's culpa in omittendo where a
senior officer fails to take necessary measures to prevent the commis-
sion of the offence, namely where "the accused is deliberately ignorant

as a result of blinding himself to reality"0 7

In their analysis of Bill C-45, authors Archibald, Jull and Roach note
that the third paragraph of s. 22.2 encompasses a subjective fault (the
senior officer's awareness of the offence being perpetrated) combined
with a duty akin to due diligence for strict liability offences (the senior
officer's duty to take reasonable measures to prevent the commission
of the offence).' 8 The authors state that to determine the scope of the
"reasonable measures" under given circumstances, a court might take
into account factors traditionally used in case law with respect to strict
liability offences, namely "industry standards, risk management tech-
niques and other factors that have traditionally been relevant to the
determination of the due diligence defence""9

However, it should be specified that where a senior officer is aware
that "a representative of the organization is or is about to be a party to
the offence" under s. 22.2(c), the mere existence of compliance policies
established by the organization affords no defence. Such policies are
established to prevent offences, whereas paragraph (c) rather refers to
the concrete steps taken by a senior officer following the discovery of
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an offence or when an offence is imminent. A senior officer will have
taken "all reasonable measures" in an attempt to prevent or stop an
offence where he has applied an efficient compliance policy diligently
and in a timely manner.

(d) Sentencing

In addition to enacting a new criminal liability regime for organi-
zations, Bill C-45 also comprised the addition of s. 718.21 CrC, which
sets out ten aggravating and mitigating factors for sentences to be
imposed on organizations. The only sentence that may be imposed on
an organization is a fine,". which may be accompanied by a proba-
tion order."' Section 718.21 CrC grants courts considerable discretion
when ordering a fine; courts should convict organizations to pay sums
that, without materially affecting their economic viability, are fair and
sufficient to prevent recidivism and serve as an example for other
organizations, thus creating a deterrent against such offences and an
incentive for their prevention. It should be emphasized that s. 718.21
only adds to the general criteria that were already set out in the Crimi-
nal Code. Therefore, courts should also take into account all of the
criteria provided under ss. 718 to 718.2 as well as those articulated in
the case law, where such criteria are applicable to organizations. In
any event, the fine imposed must satisfy the fundamental objective of
sentencing, namely that it must be proportionate to the seriousness of
the offence and degree of responsibility of the offender in accordance
with s. 718.1 CrC, "whatever weight a judge may wish to accord to the
objectives.""' Thus, if the amount of the fine determined through the
application of the criteria set out in the Criminal Code is not propor-
tional, it must be reduced or increased to become so.

(i) Sentencing Factors

a. Advantage Realized

Section 718.21(a) provides that courts must consider the "advantage
realized" by the organization as a result of the offence committed by its

senior officer. This criterion has increased significance in cases of eco-
nomic crimes (e.g. conspiracy between competitors, bid-rigging, fraud,

theft). One may wonder if by employing the terms "advantage real-
ized by the organization,' the legislature only intended to encompass
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monetary and measurable advantages initially resulting from an
offence before the authorities reveal it. An organization could claim
that although it did financially benefit from the crime perpetrated by
its senior officer, the offence also damaged its reputation and entailed
other fees (e.g. civil lawsuits) which might have significantly reduced or
even eliminated the economic advantage initially realized as a result
of the crime. The reputation of an organization may be even more
affected if, in addition to the fine, the court issues a probation order
with the condition that the organization must inform the public of the
crime pursuant to s. 732.1(3.1) CrC.

The new liability regime introduced by the 2004 amendments may
yield seemingly unfair results where a low-level manager considered
as a "senior officer" had the intent of making the organization realize
an advantage by committing an offence with a high risk of being dis-
covered, but instead ends up harming the organization. There may be
cases where a reckless senior officer commits a crime with the full or
partial intent to make the organization realize a monetary advantage
therefrom, but overlooks the real objective and probable consequences.
Where these consequences are such that no actual advantage was real-
ized by the organization (damaged reputation, decrease in share price,
loss of clients, legal fees, etc.), even though a monetary gain might
have been initially realized before it was revealed to the public and the
authorities, it might appear unfair for a court to take into consider-
ation the initial economic advantage realized as a result of the crime
to increase the amount of the fine. A court that would grant too much
weight to the first criterion would run the risk of imposing a fine that is
inconsistent with the fundamental principle of proportionality of the
sentence with the offender's degree of liability."13

Therefore, in order to give a fair and rational interpretation to the
first factor of s. 718.21, courts may be tempted to analyze all of the
consequences for the organization, negative and positive, which have
resulted from the offence committed by its senior officer, to determine
if the organization did in fact realize an advantage. However, the dis-
covery of a criminal offence committed by a senior officer will never
benefit an organization in terms of public opinion. Organizations
should thus not be able to simply assert damage to their reputations
in order to mitigate or cancel the "advantage realized" criterion under
paragraph (a) of s. 718.21. Consequently, where an organization argues
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that it has in fact obtained no or little advantage from the perpetra-
tion of the offence, courts could request evidence that the negative
effects related to public discovery of the crime are such that it realized
no advantage or that the advantage realized initially was substantially
reduced.

However, as far as competition law is concerned, "fines must take
account of the low probability of detection, prosecution and convic-
tion"' 4 In McNamara Construction et al. v The Queen". the Supreme
Court of Canada ruled that the fact that a cartel did not work out as
planned is immaterial. Although s. 718.21 uses the term "advantage
realized:' the Federal Court has recently held that for price fixing,
the objective of deterrence commands that a court must consider
the "expected gain" of the cartel and not the gain that was actually
obtained, together with "the level of the multiple required to render
negative, in approximate terms and on average, that gain"' 6 Thus, it
appears that for criminal offences under the Competition Act, the first
factor of s. 718.21 cannot be reduced by the damages suffered by the
organization due to the disclosure of the crime to the public. In B. v.
Constructions GTRL (1990) inc.,"7 the Superior Court of Qu6bec refused
to take into consideration negative publicity suffered by an organiza-
tion as a mitigating factor, ruling that it constituted "[TRANSLATION]

the price to pay for the crimes committed clandestinely and against
public interest"'8

However, even if a court were to consider that damages arising from
the discovery of a crime cannot be considered for the purpose of the
first criterion of s. 718.21 CrC, it could nonetheless take into account

the economic impact produced by the loss of reputation pursuant to
the fourth factor of the section, where an excessively high fine would
have the effect of jeopardizing the economic viability of the organiza-
tion and the continued employment of its employees."9

b. Complexity, Planning, Duration

Courts should consider the complexity and duration of the offence
and the degree of planning involved.2 This is essentially a codifica-
tion of the case law, which recognized, at least for natural persons, that
the degree of premeditation in designing and planning of the wrongful
scheme should have an effect on the sentence.2 ' Sentences imposed
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on organizations for isolated events should be less than for offences
that have been planned extensively, such as complex cartels organized
by several competitors for many years. In the words of the Department
of Justice, "[c]areful planning shows a deliberate breaking of the law
and should be punished more than a case where the senior officers
took advantage of an unexpected opportunity to make a quick, illegal
profit" '22

c. Concealment and Conversion of Assets

An attempt by an organization to conceal or convert its assets to
avoid payment of a restitution or fine is also an aggravating factor.'23

Courts have considered this criterion in the past for sentencing indi-

viduals."M The Ontario Court of Justice has further held that hiding
assets justifies a restitution order.2 With respect to civil law matters,
the Superior Court of Qu6bec has once considered the concealment of
assets as an aggravating factor in the awarding of punitive damages.'2 6

d. Economic Viability and Continued Employment

The fourth factor that a court must consider is the organization's

economic health and continued employment of its employees.27 The
sustainability of the company convicted to pay a fine was deemed a
relevant factor prior to the 2004 amendments.'28 This factor is justi-
fied by the fact that in a free and democratic society, crime deterrence
should not be achieved by unduly punishing the innocent. Where a
court sentences an organization to the payment of a fine, it runs the
risk of indirectly punishing the employees, shareholders, creditors and

clients who are innocent of the crime committed by the senior officer.
Causing the bankruptcy of a business may also have adverse economic
implications for a local community, which the court should consider.'2 9

With respect to competition law, where crimes may adversely affect
the economy, it would be illogical to punish the economy a second
time with a fine so heavy as to cause the organization that contributed
to the Canadian economy to become bankrupt. The court should take
into account the size of the organization when assessing the weight of

this criterion in order to evaluate the economic impact of the fine.30

In B. v. TranspavO'3' the Court of Qu6bec took into consideration the
survival of the organization in determining the fine to be imposed for
an offence of negligence pursuant to s. 22.1 CrC:
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[15] [TRANSLATION] TIhe fine to be imposed by the court must

not jeopardize the sustainability of the company and cause the
hundred employees to lose their high-paying jobs.

I[...]I

[25] This fine, while onerous, ensures the survival of the company
and continued employment of a hundred jobs. (emphasis added)

Thus, considering that a court may punish individuals that are inno-

cent when it imposes a fine on an organization, it must account for
the potential harm that it may cause by imposing a sentence that
would substantially affect the economic viability of the organization
and the continued employment of its employees. However, a fine that
is reduced to a mere slap on the wrist or a licence fee to commit illegal
activity does not achieve deterrence and denunciation for economic
crimes."' The court must therefore ensure that the fine punishes the
organization financially,'33 without endangering its financial sustain-
ability or continued employment of its employees. As the Court of
Appeal of Alberta stated, "[t]he penalty must be more than a slap on
the wrist but less than a fatal blow.""3

Yet, where the evidence shows that the organization realized most
of its profits from the criminal activity, a fine onerous to the point that
it could cause the business to go bankrupt may be justified. In certain
serious cases, the Ontario Court of Appeal has held that courts should
not automatically rule out the prospect of bankruptcy.3 In Metron 36

the Court of Appeal increased the fine imposed by the Ontario Court
of Justice from $200,000 to $750,000 for the criminal negligence of
Metron's senior officer, which resulted in the death of four employees.
Justice Pepall held that the trial court committed a mistake of law by
declaring itself bound by the necessity to avoid causing the bankruptcy
of the organization.37 In other words, while courts must consider the
prospect of the organizatiofs bankruptcy and insolvency, it is not the

decisive factor.3

Even where there is no doubt that the organization would be inca-

pable of paying the amount of the fine, courts can still impose it. In the
matter of B. v. Datacom Marketing Inc., 39 the Ontario Superior Court
of Justice imposed a fine of $15,000,000 on Datacom for the offence of
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conducting a misleading telemarketing scheme in violation of s. 52.1(3)
(a) of the Competition Act, despite the fact that the organization could
not afford to pay a fine greater than $250,000. In its ruling, the Superior

Court held that imposing a fine on a corporation which clearly cannot
be paid is justified by a double purpose: it constitutes a warning to
other organizations of the consequences of committing a crime and
increases awareness that the concealment of the organization's assets
does not necessarily put an end to the law enforcement process.4 °

e. Costs of Investigation and Prosecution

The fifth criterion of s. 718.21 provides that courts may adjust the
fine depending on the amount of fees incurred by the government with
respect to investigations and prosecutions initiated against the orga-
nization.4' In a judgment handed down in 2001, the Superior Court of
Qu6bec took into consideration the fact "[TRANSLATION] that the deci-
sion of the two accused to plead guilty saved considerable costs with
respect to the continuation of the Competition Bureau's investigation

and the trial which would have taken place thereafter."4 2 This factor
may therefore be mitigating where the organization chooses to coop-
erate with the authority in its investigation and pleads guilty to the
charges filed by the Crown. The Federal Court has recently held that
courts should give significant weight to this criterion where the organi-
zation has fully cooperated with the authorities.'4 3 However, where the
organization has participated in the Competition Bureaus Leniency
Program' by cooperating with the prosecution, this factor cannot
be considered, as it is already integrated in the "starting point" of the
sentencing agreed to by the parties - the program being "entirely pre-
mised on cooperation.145 Thus, "absent an extraordinarily high degree
of cooperation"' 1

46 this factor may not be taken into account a second
time if the organization participated in the Leniency Program.

It should be noted that this fifth criterion could also be an aggravat-
ing factor. To the extent that it allows a court to consider prosecution
costs incurred by the Government to increase a fine because of an
organization's challenging of criminal charges, it may seem odd in crim-
inal law to blame a person who was presumed innocent to have fully
defended itself. On the other hand, it may also seem fair that a guilty
organization should be responsible for the prosecution costs incurred
due to its own criminal conduct. Courts have imposed investigation
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costs on organizations in the past. In 2006, the Federal Court issued
a prohibition order against Sotheby's (Canada) Inc., which provided
for, pursuant to s. 34 of the Competition Act, payment of the amount of
approximately $800,000 to assume investigation costs.'47

f. Imposition of Regulatory Penalties

Where the organization or its representatives were given regulatory
penalties for the activity constituting part of the offence, the organiza-
tion may benefit from a reduced sentence.'" While the French version
of s. 718.21(f) CrC only mentions the word "p6nalits" (penalties),
the English text uses the term "regulatory penalties:' However, the
Department of Justice's Explanatory Guide to Bill C-45 clearly states

that paragraph (f) should be interpreted to include only regulatory
penalties:

Any regulatory penalties, which are distinct from those under
the Criminal Code, imposed on the organization for the offence
- Courts consider whether individuals have been punished in
other ways, for example, by losing their jobs. Similarly, a court
would consider whether the public interest is served by adding
a large fine to the penalties that may have already been imposed
by a body such as a securities commission.'49 (emphasis added)

Consequently, an organization could not invoke the fact that one
of its senior officers served a prison sentence for having committed
an offence set out in the Criminal Code in order to obtain a reduction
of the fine for the same offence, as it is not a regulatory penalty. In
Datacom, the Ontario Superior Court of Justice held that the imposi-

tion of a prison sentence on an organization's president did not bar the
imposition of a heavy fine on the organization, which also fulfilled the
objectives of denunciation and deterrence.'

This factor enshrines the totality principle for organizations.''
However, it stands out from the general principle in that it also consid-
ers penalties imposed on third parties, namely representatives of the
organization, as a mitigating factor to the sentence imposed. Conse-
quently, the regulatory penalty imposed on the representative should
have a direct connection with the actions that led to the commission

of the offence.
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For international conspiracies in the form of cartels pursued in viola-

tion of competition law, one may wonder if courts should consider fines

imposed in other jurisdictions, just as regulatory penalties imposed

on senior officers are taken into account. In the matter of Canada v.

MaxzoneAuto Parts (Canada) Corp.,1' 2 the Federal Court refused to rec-

ognize a fine of US$43,000,000 imposed on Maxzone Canadas parent

company as a mitigating factor. US courts often impose substan-

tial fines on organizations for the same illegal activity discovered in

Canada, but the fine will be determined based only on the volume of

commerce in the United States. By contrast, for individuals, sentences

imposed in the United States (which are quite often prison sentences)

should be taken into consideration.

g. Prior Conviction for a Similar Offence and Regulatory

Penalties for Similar Conduct

Paragraph (g) provides an aggravating or mitigating factor relating

to the existence or absence of prior convictions for a similar offence or

the existence or absence of regulatory penalties imposed for conduct

similar to the offence. Courts may consider past regulatory penalties

and offences imposed on both the organization and its representatives.

However, this paragraph does not specify whether the conduct similar

to the offence may have occurred prior to the representative's employ-

ment with the organization. A court might potentially acknowledge as

an aggravating factor the fact that the organization hired a representa-

tive while being well aware of his criminal past for offences similar to

the charge at issue. For example, a court could consider the hiring of

a senior officer who was previously convicted for conspiracy between

competitors in its determination of an appropriate sentence to impose

on the organization following a second conviction of the senior officer

for the same or a similar offence. It is unlikely that this section has the

effect of imposing on an organization the duty to verify the criminal
records of all employees and job applicants, where such records do not

relate to their duties within the organization. However, a cautious and

diligent employer should always make inquiries about the criminal

past of applicants, particularly for managerial and executive positions

within the organization.
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h. Imposition of Penalties on Representatives

Following the commission of an offence, an organization that
imposes internal disciplinary penalties on the offenders may obtain
a reduction of its fine.' 3 The purpose of this mitigating factor is to
prompt organizations to take steps to prevent recidivism by taking
disciplinary measures (suspension, dismissal, demotion, legal action).
Courts had already recognized remedial measures taken after the com-
mission of the offence as a mitigating factor before 2004."

i. Restitution or Voluntary Indemnification

The Criminal Code provides that the court should also consider
whether the organization was convicted to pay restitution to the victim
or whether the organization voluntarily indemnified the victim.'
This criterion encompasses two objectives: (1) it supplements para-
graph (d) by ensuring that the organization is not sentenced to pay an
amount that might affect its economic viability; and (2) it encourages
organizations to indemnify the victim voluntarily, by saving the victim
the trouble of bringing a civil action against the organization, which
in terms of time and money, may be extremely costly and laborious for
the victim.

j. Measures to Prevent Recidivism

An organization that has adopted measures to prevent recidivism
after the commission of the offence may benefit from a reduction of
sentence."6 Similar to paragraph (h), this factor encourages the orga-
nization to take preventive measures. With respect to competition law,
the courts have stated that a credible and effective compliance program
constitutes a mitigating factor in the case of a contravention..7 and
may affect the Commissioner of Competition's recommendation of the

adequate sentence to the Crown Attorney.'

To encourage organizations to adopt measures to prevent competi-
tion law violations by their representatives, the Competition Bureau
provides guidelines to assist businesses in developing compliance
programs."9 In addition to reducing economic risks inherent to the
discovery of offences by the authorities (e.g. loss of reputation, legal
costs, fines, prohibition to participate in requests for proposals),60 an
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organization that has established a credible and effective compliance
program which is actively promoted and implemented may see its fine

reduced.

The Competition Bureau suggests five "essential components" of an

effective compliance program the company should consider:

First, senior management must truly support the program, thus

setting an example for the rest of the organization. In addition to
complying with the policies, it must take them seriously. The board
should also be involved, namely in the appointment of a compli-
ance officer and by monitoring senior management to prevent a
situation where the latter could be involved in illegal activity.'6'

Second, to be effectively applied, compliance policies must be easily
understood by employees. To this end, the organization must sum-
marize the highlights of the policy in a publication kept up-to-date

that reflects major changes to the company, to the statutes or the

Competition Bureau's policies.62 The policy should provide specific
examples of common situations that employees are likely to face

and not just principles with respect to ethics.'63 The organization
may also require that employees sign a certification letter stating

that they have read and understood the compliance program.'64

Third, the organization must provide adequate training to its

employees in order for them to easily recognize illegal acts and
increase awareness of their consequences.6 A more rigorous train-
ing must be provided to employees who are more likely to deal with

competition law issues. The Bureau recommends that the training
be offered by experts (e.g. lawyers or compliance officers) and be
evaluated from time to time.'66 It is crucial that the organization
keep records of the date of training and the names of the partici-
pants to provide evidence of same in the event of proceedings.

Fourth, it is essential that the company establish monitoring,

auditing and reporting mechanisms in order to "prevent and
detect misconduct, educate staff, provide both employees and
managers with the knowledge that they are subject to oversight

and determine the program's overall efficacy.'67
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Fifth, the organization must ensure that it has consistent disci-
plinary procedures in place with respect to dismissal, demotion,
suspension and even legal action against employees who do not
comply with compliance policies.'68 The company should obvi-
ously keep documental proof of disciplinary measures that were
taken following a breach of its compliance program in order to be
able to provide evidence of the due application of such disciplin-
ary measures for sentencing69 (it is a mitigating factor pursuant to
s. 718.21(h) Cr.C).

While taking steps to prevent other offences from being committed is
not the only factor to be considered in sentencing, the effective imple-
mentation of a program that meets the five criteria developed by the
Competition Bureau should ultimately reduce the sentence, whether
through the recommendation of the Crown or by the court.

(ii) Canada v. Maxzone Auto Parts (Canada) Corp. (2012)

In the recent matter of Maxzone7 ° the Federal Court conducted an
exhaustive analysis of the principles applicable to imposing fines on
organizations for cartel offences. In that matter, Maxzone Auto Parts
(Canada) Corp. (Maxzone) cooperated with the investigators and
eventually pleaded guilty to charges of following foreign directives with
respect to price fixing pursuant to s. 46 of the Competition Act. Drawing
on the Leniency Program administered by the Competition Bureau,
Maxzone and the Crown jointly proposed a fine of $1,500,000 "arith-
metically determined by reference to the volume of Maxzone Canada's
total sales, or volume of commerce, in Canada during the Relevant

Period""'

"[G]iven that past practice gave rise to understandable expectations
that the Court would accept the jointly recommended sentence,'

Chief Justice Crampton reluctantly accepted the fine proposed by the
parties. However, to guide future expectations, the Court ruled that
a fine solely calculated by multiplying the volume of sales obtained
during the perpetration of the offence by a particular percentage does
not follow the spirit of the Criminal Code in terms of sentencing:

However, a jointly proposed fine that is determined exclusively

by multiplying an accused corporation's volume of commerce



CANADIAN COMPETITION LAW REVIEW

by a particular percentage is not consistent with the letter or
spirit of the Leniency Bulletin, the aforementioned provisions in
the Criminal Code or the jurisprudence. The same is true with
respect to a jointly proposed fine that was initially calculated
in this manner, and then adjusted by further multiplying the
amount so reached by a second percentage, to reflect the fact
that the offender sought leniency in a particular sequence, rela-
tive to the other participants in the prohibited agreement.'73

While he recognized the existence of "good reasons" to use a base
level of 20 percent of the organization's volume of affected commerce
in Canada, Chief Justice Crampton stated that it would be contrary to
public interest and bring the administration of justice into disrepute
to allow a joint sentencing submission based solely on arithmetical
evidence. Crampton J. held that "cooperation cannot so dominate the
approach to sentencing as to leave virtually no meaningful role for rele-
vant aggravating factors, other mitigating factors, and the principles of
sentencing"'74 In Global, the Qu6bec Superior Court has agreed to hear
expert testimony with respect to sentencing in the context of cartels.7

The Court will have to make a determination on the existence of the
20% rule in Canada and determine whether it should apply to the facts
in Global.

Moreover, taking into account the objective of denunciation in
criminal law, it is not sufficient that the fine solely have the effect of
eliminating the profit generated by the organization to re-establish
the status quo. The Court in this case held that a fine awarded for a
cartel agreement should satisfy at least two goals: "(i) ensur[ing] that
the accused corporation does not profit from its illegal conduct, and
(ii) includ[ing] an additional significant amount to communicate the
Court's recognition of the very serious nature of such illegal conduct,
its substantial adverse impact on the economy, and society's abhor-
rence of the crime " 176

In addition to the factors contemplated by the Criminal Code, the
Court retained some additional aggravating criteria for the sentencing
of organizations for Competition Act offences. For example, it consid-
ered as an aggravating factor the fact that the organization was a "ring
leader" by coercing "others to participate in the offence" and that the
offence was committed against a vulnerable victim. 177Moreover, Justice
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Crampton held that the scope of economic harm caused by the offence
should be taken into consideration.78 On the other hand, the Court
retained as mitigating circumstances the fact that the organization

was no longer doing business in Canada and submitted to the juris-
diction of the Canadian Courts.9 However, it refused to consider as
mitigating factor the fact that the organization voluntarily submitted

to the jurisdiction of the United States, pleaded guilty and was fined
$43,000,000 for the offence.' The Federal Court concluded that given
the objectives of denunciation and deterrence of crime in Canada, an
organization which has a subsidiary in Canada "should not benefit
from the sentences imposed on their parent or other related compa-
nies, or on individuals associated with those related companies, in
respect of offences committed in other jurisdictions, whether as part
of the same overall international conspiracy, or otherwise"''

Finally, in light of the increased maximum sentences introduced in
2009 for criminal offences under the Competition Act, the Federal Court
has held that "price fixing and other hard core cartel agreements there-
fore ought to be treated at least as severely as fraud and theft, if not
even more severely than those offences7"2

(e) Probation Conditions

In addition to providing criteria with respect to sentencing, Bill C-45
provided for specific conditions regarding probation orders that courts
may impose on organizations, as general probation conditions were
designed for natural persons and were therefore difficult to apply to
organizations. A probation order issued in addition to a fine may serve
as an added factor for general and specific crime deterrence. A parallel
may be drawn to prohibition orders under s. 34 of the Competition Act.

Courts have repeatedly acknowledged their rationale, in particular for
their contribution to the objectives of denunciation and deterrence.3

Before convicting an organization to any probationary condition, the
judge should determine if a specialized regulatory body would be more
suited to ensure the supervision of the organization.4 For example,
with respect to economic crimes, the Competition Bureau and the
Autorit6 des march6sfinanciers might be more appropriate governmen-

tal bodies than the court to verify compliance with probation orders
regarding changes to the practices of the organization.
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In its order, the court may provide for the following:

(a) make restitution to a person for any loss or damage that they
suffered as a result of the offence;

(b) establish policies, standards and procedures to reduce the
likelihood of the organization committing a subsequent offence;

(c) communicate those policies, standards and procedures to its
representatives;

(d) report to the court on the implementation of those policies,
standards and procedures;

(e) identify the senior officer who is responsible for compliance
with those policies, standards and procedures;

(0) provide, in the manner specified by the court, the following
information to the public, namely,

(i) the offence of which the organization was convicted,

(ii) the sentence imposed by the court, and

(iii) any measures that the organization is taking - includ-
ing any policies, standards and procedures established under
paragraph (b) - to reduce the likelihood of it committing a
subsequent offence; and

(g) comply with any other reasonable conditions that the court
considers desirable to prevent the organization from commit-
ting subsequent offences or to remedy the harm caused by the
offence."'

The condition set out in paragraph (f) essentially allows the court to
sentence the organization to harm its own reputation by revealing its
conviction to the public. This paragraph grants judges broad discre-
tionary power with respect to the steps they may order organizations
to take to inform the public. For example, a court could order that the
organization broadcast an advertising message on television or post
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news regarding its conviction on the home page of its website or on

social media. To avoid excessive punishment of employees, courts
should take into account the impact of probation orders on the eco-
nomic viability of organizations, especially where a probation order
is imposed along with a heavy fine. In the United Kingdom, the Cor-

porate Manslaughter and Corporate Homicide Act8 6 provides that
following a conviction of an organization for murder according to the
"management failure model" 7 a judge may issue an order to publi-

cize the crime in a manner similar to that provided in the Criminal
Code of Canada. However, British law is more specific providing, inter
alia, that the judge must balance the arguments of both sides before
issuing its order, in addition to specifying a time limit for the publica-

tion.' Despite the absence of such specifications in the Criminal Code,

a Canadian court should follow the same procedure to ensure that an
order is fair under the circumstances.

III. Conclusion

The entry into force of the Bill-C-45 amendments significantly

changed the face of criminal law with respect to the criminal liabil-
ity of organizations. Organizations now face increased risks of being
prosecuted and convicted for the criminal acts and omissions of their
representatives, especially for the commission of economic crimes

under the Competition Act and the Criminal Code. Moreover, a finding

of guilt carries the risk of a heavy fine. In Metron, the Court of Appeal
for Ontario held that in sentencing proceedings, courts should not
automatically exclude the prospect of an organization's bankruptcy.

The 2004 amendments demonstrated the clear intention of the leg-

islature to expand the criminal liability of organizations beyond the

board of directors and senior management, even where there is no

overlap of intent and power to determine the organization's policies.
A mid-level manager may now thus engage the criminal liability of

an organization. Section 22.2 CrC establishes a regime bordering on
vicarious liability for subjective mens rea offences committed by an
organization's senior officers. While the definition of "senior officer"
suffers from some uncertainty as to its scope, a successful constitu-
tional challenge under s. 7 of the Charter on the grounds that it is vague

would be unlikely.
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Subject to the decision on appeal in Global, the Superior Court of
Qu6bec has confirmed that the concept of "senior officer" is broader
than that ofthe "directing mind" developed by the identification theory,
prior to the 2004 amendments. Managers responsible for managing
an important aspect of the organization's activities may now engage
the criminal liability of the organization, even where such managers
play no role and have no influence in the establishment of policies. It is
immaterial whether or not a manager possesses significant decision-
making autonomy for the establishment of an organization's criminal

liability.

To minimize the risk of committing an offence and to benefit from a
reduced sentence in the event of a conviction, a diligent organization
ought to take measures to prevent its representatives from commit-
ting economic offences. With respect to competition law, courts have
recognized that a credible and effective compliance program, such as
that recommended by the Competition Bureau, constitutes a mitigat-
ing factor in the event of a conviction. The adoption of such a program
may also influence the Commissioner of Competitiofs recommenda-
tion of a reduced sentence.
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