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RICHARD V TIME: THE RETURN OF THE “CREDULOUS MAN"?
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In Richard v Time (“Time”), the Supreme Court of Canada held that, in
order lo determine whether an advertisement is misleading, one should
consider the general impression conveyed to the hypothetical “credulous
and inexperienced” consumer. The ‘credulous” consumer described in
Time is reminiscent of the naive and gullible “credulous man” described
in caselaw interpreling the Combines Investigation Act in the 1970s. As
a result of Time, we may soon see the return of some form of “credulous”
consumer lest in Canadian compelition law, Lo protect consumers who
are willing to believe claims that are neither puffery nor immaterial state-
menls of opinion. An application of this standard is consistent with the
purpose of advertising, which is lo persuade, bul nol to manipulate or
deceive.

Dans larrét Richard c Time (« larrét Time »), la Cour supréme du
Canada a statué quafin de déterminer si une annonce publicitaire est
trompeuse, il faut tenir compte de lU'impression générale qu'elle transmet
au consommaleur « crédule el inexpérimenté » hypothétique. Le con-
sommateur « crédule » décrit dans larrét Time n'est pas sans rappeler «
Uhomme crédule » et naif décrit dans la jurisprudence interprétant la Loi
relative aux enquéles sur les coalitions dans les années 1970. Par suite de
larrét Time, nous pourrions bientot voir le retour d une certaine forme de
critére du consommateur « crédule » en droit canadien de la concurrence
afin de protéger les consommateurs qui sont préts a croire des prétentions
qui ne sont pas exagérées ni ne constituent des énoncés dopinion sans
importance. Lapplication de cette norme est compatible avec l'objet de la
publicité, qui vise a persuader, mais non & manipuler ou a tromper.

Introduction

n February 2012, the Supreme Court of Canada released its
decision in Richard v Time (“Time”),* holding that, in order to
determine whether an advertisement is misleading, one should
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consider the general impression® conveyed to a hypothetical “credu-
lous and inexperienced™ consumer. Although the case dealt with the
Quebec Consumer Protection Act (the “CPA”), it has implications for the
enforcement of the misleading advertising provisions of the Competi-
tion Act (the “CA”).5

Recently, in a case against Rogers, the Commissioner of Competition
argued that the “credulous and inexperienced” consumer standard
articulated by the court in 7ime should be applied to the misleading
advertising provisions of the CA.° While at the time of writing the Rogers
case had not yet been decided, the “credulous and inexperienced” con-
sumer standard has already been referred to in a decision regarding a
private action under the CA.” Assuming that this standard will soon
be applied in competition law, the question is: what does it mean, and
how might it differ from the standard that was applied before Time was
released? In order to answer these questions, it is necessary to review
the Time decision, and the history of the hypothetical consumer test
under the Combines Investigation Act (“CIA”).

Richard v Time

Mr. Richard, a francophone living in Quebec, received an English-
language promotional mailing from Time magazine. The mailing
contained a document with several exclamatory sentences in bold
uppercase letters, suggesting that he had won a cash prize of $833,337.
These exclamatory sentences were preceded by conditional clauses in
smaller print, some of which began with the words “If you have and
return the Grand Prize winning entry in time.™

The next day, Mr. Richard took the document to his workplace, to
ask an anglophone vice-president of the company he worked for if he
was correct in his understanding that he had won the grand prize. The
vice-president agreed that Mr. Richard had won the grand prize. Mr.
Richard then returned the reply coupon that was in the envelope. In
doing so, he also subscribed to Time magazine for two years.

When Mr. Richard learned that the document mailed to him had not
contained the winning entry, and therefore he had not won the grand
prize, he commenced proceedings under the CPA.
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In finding for Mr. Richard, the Quebec Superior Court held that the
document was “specifically designed to be misleading...especially to
a person who is not reading in his or her mother tongue.” The court
went on to say:

...there is no need to consider whether Mr. Richard was really misled by
this document, although he testified that he was, but rather whether the
average, credulous consumer would be misled. There can be no doubt
here that the unsolicited publicity sent to Mr. Richard indeed had the
capacity to mislead if viewed through the eyes of the average, inexperi-

enced French-speaking consumer in Quebec.” (emphases added)

On appeal, the Quebec Court of Appeal held that the lower court had
erred by considering the advertisement from the point of view of the
average “credulous” and “inexperienced” consumer. The court stated
that the average consumer in Quebec has “an average level of intel-
ligence, scepticism and curiosity."! Also, although the court focused
on the hypothetical average consumer, rather than on Mr. Richard, the
court noted, in obiler, that Mr. Richard is a sophisticated businessman
with a good working knowledge of English, who must have understood,
when he received the mailing, that he was being invited to participate
in a contest, and that he had not yet won the grand prize."

On further appeal, the Supreme Court of Canada stated that, in order
to determine whether a representation is misleading under the CPA,
the test to be applied is that of the “average” or “imaginary”™ consumer,
and went on to describe that consumer as follows:

...in Quebec consumer law, the expression “average consumer” does not
refer to a reasonably prudent and diligent person, let alone a well-in-
formed person. To meet the objectives of the C.PA., the courts view the
average consumer as someone who is not particularly experienced at
detecting the falsehoods or subtleties found in commercial representa-
tions.

The words “credulous and inexperienced” therefore describe the
average consumer for the purposes of the C.PA....The word “credulous”
reflects the fact that the average consumer is prepared to trust mer-
chants on the basis of the general impression conveyed to him or her by
their advertisement..."

The court went on to say that although it may be “stupid or naive™®
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for a hypothetical consumer to rely on the first impression conveyed
by a commercial representation, the hypothetical consumer is never-
theless entitled to rely on that first impression.'® The court stated that
such an interpretation is necessary in order to meet the CPA’s objec-
tive of protecting all consumers", including those with below-average
levels of intelligence, scepticism and curiosity.

The hypothetical consumer under the
Combines Investigation Act

The hypothetical consumer under the CA and its predecessor statute,
the CIA, has been described in many different ways over the years,
ranging from “gullible™® to “sophisticated,”™ to just plain “ordinary® In
determining the characteristics of the hypothetical consumer, courts
have considered the target audience to which the representation was
directed.”

An early description of the hypothetical consumer under the CI4A was
the so-called “credulous man.” That test was applied by a number of
courts interpreting the false and misleading advertising provisions of
the CIA in the 1970s.”

The “credulous man” test was set out in Bill C-256, which was tabled
in the House of Commons on June 29, 1971. Subsection 20(5) of that
Bill provided that, in any prosecution for a violation of the misleading
advertising provision, “proof that a credulous man would be misled by
the representation alleged to have been made by the accused is suffi-
cient proof that the representation was misleading™

After Bill C-256 was tabled, many parties wrote to the Minister of
Consumer and Corporate Affairs to express their opposition to the
proposed “credulous man” standard.** The hypothetical “credulous
man” was described as naive and unintelligent, and it was lamented
that the introduction of the test would be a monstrous insult to the
whole of the Canadian population. It was pointed out that the phrase
“credulous man” was not a term of art and therefore there was little or
no jurisprudence on the subject, and it was feared that the adoption
of the standard would introduce an element of uncertainty into the
law. Some worried that, by departing from the accepted standard of
the “reasonable man”, a company could not defend an action brought
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against it by providing proof that the advertising was not materially
misleading. It was suggested that the Bill be amended to exclude mis-
representations that have no adverse effect on the public.

The Bill died on the order paper, and on November 5, 1973, the gov-
ernment tabled Bill C-227. Section 18 of that Bill proposed to introduce
the phrase “general impression” into subsection 36(5) of the CIA. The
clause-by-clause for that Bill provided:

Strong representations were received to the effect that a “reasonable
man” test be substituted for a “credulous man” test. No reference to
either test appears in this Bill and it appears from the jurisprudence
that the courts will apply the credulous man test where this is suitable.?®

Bill C-227 was re-introduced as Bill C-7 on March 11, 1974 and
finally as Bill C-2 on October 2, 1974. In a submission to the House
of Commons Standing Committee on Finance, Trade and Economic
Affairs, published on February 20, 1975, the Investment Dealers Asso-
ciation of Canada stated that:

...although the Bill omits specific reference to the “credulous man” that
was contained in [Bill C-256], the case law with respect to section 36 [of
the CIA] strongly suggests that the credulous man test will be applied.?

Bill C-2 came into force in 1976.”” At that time, the phrase “general
impression” first appeared in the CIA.*

The new language was intended to broaden the prohibition against
misleading advertising, by prohibiting advertising that gave a “general
impression” that was misleading, even if the advertising was literally
true.” At the same time, the introduction of the materiality require-
ment was intended to make it clear that the prohibition would not be
violated by “a technically misleading representation that, when viewed
within the context of the whole representation, should not have been
considered as affecting the buying decision of a consumer.®

Notwithstanding the phrase “general impression” and the new mate-
riality requirement in the CIA, the “credulous man” test continued to
be applied by some courts. For example, in R v Michaud,** the court
commented:
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Now in this day and age for anyone to think that they can earn $500
by stuffing a thousand envelopes with all the materials being supplied
free, all the supplies free and that is the wording of the ad, free supplies,
is a dream at best but obviously people still dream in our society and it
is those people I guess that the Legislature has in mind when it passes,
or the House of Parliament has in mind when it passes legislation such
as the Combines Investigation Act.*

Eventually, the “credulous man” test fell out of favour and was
replaced by the “ordinary citizen” test. In R v Kenitex®, the Ontario
Court of Appeal affirmed the following statement by the trial judge:

The ordinary citizen is, by definition, a fictional cross-section of the
public lacking any relevant expertise, but as well possessing the ordin-
ary reason and intelligence and common sense that such a cross-sec-
tion of the public would inevitably reveal.*

The standard set out in Kenitex (“ordinary reason and intelligence
and common sense”) appears quite different from the standard set out
in Michaud (“people [who] dream”), and it is difficult to reconcile the
standards.®

The return of the “credulous man”?

As aresult of the decision in Time, it appears that some form of “cred-
ulous” consumer test may now return to Canadian competition law
jurisprudence. The “credulous” consumer described in Time is remi-
niscent of the naive and gullible “credulous man” described in caselaw
interpreting the CIA in the 1970s. In Time, the Supreme Court stated
that a “credulous” consumer is someone who is “prepared to trust.*
The court further stated that the purpose of the relevant part of the
CPA is “to make it possible for consumers to trust the general impres-
sion given by merchants in their advertisements™ in order to protect
vulnerable consumers,®® by addressing the problem of information
asymmetry between merchants and consumers.*

Trust is important. As noted by the United States Supreme Court in
1937, “(t)here is no duty resting upon a citizen to suspect the honesty

of those with whom he transacts business.*

Trust, however, is not absolute. A “credulous” consumer need not
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believe all the representations made to him or her. Some representa-
tions may be dismissed as mere puffery or statements of opinion.

Puffery was described as follows by the Manitoba Law Reform Com-
mission in 1994:

A puffis usually defined as an exaggerated commendation of a product
or service. The characteristics of a puff are that the exaggeration is
patent and the statement is so uncertain as to be unverifiable. Con-
sequently, no reasonable person would take it seriously and act in reli-
ance on it."!

Puffery has been recognized by Canadian courts as “a staple of the
advertising industry and of marketers everywhere™, and statements
of which qualify as puffery will not be considered misleading, for the
simple reason that claims which are not believed do not influence
the purchasing decisions of consumers.” Examples of phrases held to
constitute puffery in recent Canadian caselaw include a slogan for a
camera company (“you always get your shot”).* vague claims by a tele-
communications company (“the most powerful prices,” “on the most
powerful network”),* and a statement by a vice-president of an invest-

ment firm (“the opportunity of a lifetime”).*

Puffery is sometimes distinguished from statements of opinion, but
the two are closely related, as puffery often involves an element of
opinion.” The general rule is that an expression of opinion by a seller
regarding the quality of his goods is not considered a factual represen-
tation, and therefore a statement of that nature cannot be the basis for
the rescission of a contract or a claim of fraud: Simplex commendatio
non obligal (“mere recommendation does not bind”).* The rule applies
only where the statement by the seller is not “punctuated by detail, or
quantified by figures;* and where the buyer knows or ought to know
that the seller lacks sufficient information to guarantee the accuracy
or truth of the statement.® The rule has been said to be based on the
assumption that “both parties had equal knowledge or equal access
to knowledge and the representee knew that the statement was nec-
essarily an opinion on a shared informational base. However, in the
context of the misleading advertising provisions of the CA, this assump-
tion does not often hold true.”” Additionally, the focus on “access to
knowledge” is inconsistent with the decision in Time, where the court
stated that the hypothetical consumer is not required to take “concrete
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action™ to assess the accuracy or lack thereof of claims made in an
advertisement.

It is only in rare cases, where the knowledge of the hypothetical con-
sumer is equal to that of the seller, and the hypothetical consumer does
not need to take any concrete action in order to assess the accuracy of
the claims, that the doctrine of simplex commendatio might preclude
the availability of remedies under the misleading advertising provi-
sions of the CA. In those limited circumstances, it might be argued that
a statement of opinion by the seller is not misleading “in a material
respect,” because it would not affect the purchasing decision of the
hypothetical consumer.

In summary, the misleading advertising provisions of the CA do not
apply to statements that are not misleading “in a material respect.
Immaterial statements include exaggerated and unverifiable claims
that amount to puffery, and statements of opinion made by a seller to a
hypothetical consumer who has knowledge that is equal to that of the
seller, and who does not need to take any concrete action in order to
assess the accuracy of the claims.

For other claims, that may be materially misleading, “(t)he issue
issue is not whether consumers reasonably believe the claim, but
rather whether they reasonably interpret the advertisement.” In other
words, if a consumer reasonably interprets the claim made by a repre-
sentation, the consumer is entitled to believe that claim.”

The hypothetical “credulous” consumer is not completely unintelli-
gent. As was pointed out by the court in 7ime, the “credulous” consumer
is “[capable] of understanding the literal meaning of the words used in
an advertisement if the general layout of the advertisement does not
render those words unintelligible®® In addition, the “credulous” con-
sumer must be presumed to be capable of deciphering the general
impression conveyed by a representation.”” In summary, the “credu-
lous” consumer is literate but is not a literalist.

In conclusion, we may soon see the return of some form of “cred-
ulous” consumer test in Canadian competition law, to protect
consumers who are willing to believe claims that are neither puffery
nor immaterial statements of opinion. An application of this standard
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is consistent with the purpose of advertising, which is to persuade, but
not to manipulate or deceive.®® As noted by one author 50 years ago:
“(A)dvertising exists and is made possible only because of the ready
willingness of people to believe” Presumably advertisers would not
bother making claims if they did not believe that those claims would
have some impact on potential consumers. Therefore, when adver-
tisers exploit the credulity of consumers, the law should hold them
accountable.
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see FTC v Kirchner, 63 FTC 1282 (1963) at 1290, where it was stated that it
would be unreasonable for people to believe that “Danish pastry” is made in
Denmark.
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% Supra note 2 at para 72.

" The phrase “general impression”, which appears in several provisions of the
CA, would be meaningless in the absence of a real or hypothetical consumer
who was capable of determining the general impression conveyed by a
representation.

%8 “The vast majority of advertisers believe that persuasion is good and
necessary and that manipulation is bad and self-defeating....(D)eception

is wrong. It is manipulation.” (Robert ] Moskin, 7he Case for Advertising:
Highlights of the Industry Presentation to the Federal Trade Commission. (New
York, NY: American Association of Advertising Agencies, 1973) at 47-48.)

% Walter Weir, Truth in Advertising and Other Heresies, (New York, NY:
McGraw Hill, 1963) at 68. Similarly, Rice & Rice, supra note 19 at 106 note
that “...empirical evidence indicates that the typical consumer does not
display a high level of critical evaluation of advertising messages.”



