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1. Introduction

ile it was a surprise to many that Bill C-10, the 2009 Budget Imple-

mentation Act? contained significant amendments to Canada’s

Competition Act (“CA”),* it was no surprise that these amend-

ments repealed price discrimination, promotional allowances and criminal

predatory pricing as these provisions had been slated for repeal for many years.

The decriminalization of price maintenance (through repeal of the criminal

price maintenance provision and introduction of the civil reviewable practice

of price maintenance now found in section 76 of the CA) in Bill C-10 was not,
however, widely anticipated.

This paper will trace the legislative history of the vertical pricing provisions
of the CA and the evolving economic thinking behind these provisions, up to
and including the 2009 amendments. It will then consider whether the current
law strikes a sufficient balance between various interests intended to be pro-
tected by Canada’s pricing laws.

2. Criminal Law Origin of the Vertical Pricing Provisions

A vertical restraint is any restriction on competition involving different
levels of the supply chain, for example, a restriction contained in an agreement
between a supplier and a customer.

Price-based vertical restraints — price maintenance, predatory pricing, price
discrimination, geographic price discrimination and promotional allowances
- had been treated as criminal matters under the Combines Investigation Act
(“CIA", the predecessor to the CA) and, indeed, were part of Canada’s crim-
inal law (Criminal Code) decades prior to the coming into force of the CIA.
The criminal treatment of these practices reflects the historical constitutional
underpinnings of federal statutes dealing with anti-competitive practices.

Until the Supreme Court of Canada’s 1989 landmark decision in General Mo-
tors of Canada v. City National Leasing' anti-combines legislation was upheld
under the federal criminal law power (section 91(27)) of the Constitution Act.’ In
National Leasing, the Supreme Court of Canada held that the federal trade and
commerce power provides the constitutional basis for Parliament’s authority
to legislate in the realm of competition law.® Shortly following the Supreme
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Court’s decision in National Leasing, which had involved a challenge to provi-
sions of the CIA, the Competition Tribunal (“Tribunal”) ” and the Quebec Court
of Appeal,® respectively, held that while National Leasing dealt with the old CIA,
the reasoning and conclusions applied equally to the 1986 CA.

With the constitutional basis for competition law settled, Parliament was
able to focus on the efficiency of markets, rather than issues of public order
and morality, in designing Canada’s competition law. This furthered the think-
ing behind the criminal law underpinnings of the vertical price restraints.

3. Legislative and Enforcement History of the
Criminal Pricing Provisions

(a) Origins of the Specific Provisions

The Canadian law respecting price discrimination and predatory pricing
traces its roots to the depression of the 1930s. The enactment of criminal
prohibitions on price discrimination and predatory pricing followed from
a recommendation of the Royal Commission on Price Spreads in 1935.° The
legislative history of these provisions reveals the concern of that period in Can-
ada’s economic history about “unfair competition” and the potential abuse by
large firms, such as department stores and chain stores, of their market power
to drive independent competitors out of the market and ultimately create
monopoly or near monopoly situations. This passage (albeit lengthy) from the
Royal Commission’s 1935 Report summarizes the origins behind the price dis-
crimination and predatory pricing provisions and the state of thinking about
unfair pricing practices:

Many unfair practices take the form of price discrimination. This
inevitably develops when there is considerable unused capac-
ity. If a producer can attract new business at reduced prices while
keeping all his former business at the old price, he can gain by the
transaction as long as the new business pays anything more than
the actual increase in costs which results from it; that is, beyond
what the costs would have been if the added business had not been
found. Thus occurs the paradox of profit-making sales “below cost,”
below, that is to say, the total cost which a conservative account-
ing system would allocate to those goods. Such discrimination
is, of course, only possible where the market can be divided into
distinct parts. Where discrimination develops, serious problems
arise, problems of justice to the individuals subject to discrimina-
tion and problems relating to the public interest.
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Our evidence demonstrates that, in manufacturing and distribu-
tion, price discrimination has become very common. The reason is
that the proportion of overhead costs is high and different markets
are more or less distinct. Under these conditions, a manufacturer
may sell the same commodity at two or more different prices.
His branded product will be offered to his regular distributors
at a price which covers all costs. But a sizeable proportion of his
output, perhaps unbranded, or disguised under a special brand,
may be marketed through other channels at a price less than suf-
ficient to cover a fair share of overhead costs, in the belief, often
mistaken, that these outlets constitute a market sufficiently sepa-
rate not to affect the customary price for the product. Similarly, a
department or chain store may sell certain goods at prices which
do not include overhead, in the expectation that they may recover
the loss on other goods.

Where discrimination of this sort exists, the competitive struggle
does not necessarily result in the selection of the more efficient.
Thus, an injury to the public accompanies the obvious injury to
those who are not so lucky as to be the recipient of such favours.
Some discrimination is admittedly desirable when sales in quan-
tity involve real economies or when a buyer smooths the “load” by
giving his orders to be made “off the peak,” but there is also unrea-
sonable discrimination which should be controlled.

Fourth, under imperfect competition, the bargaining advantage of
strong organized groups may lead to the exploitation of the weak
and unorganized. Faced with losses as the revenue from sales
decreases and the expenses of the competitive struggle increase,
powerful corporations naturally seek to shift the burden of their
losses on to others. This has brought into bold relief the inequality
of economic strength when the giants of monopoly and imper-
fect competition meet in the market the pigmies of unorganized,
small-scale, competitive enterprise....

It is not enough to say, as many contend, that these problems are
the result of depression and will vanish with the depression. It may
be true that when recovery is achieved, competition will become
less predatory, discrimination less general, and exploitation less
obvious. But it is equally true that, while unfair competition and
unequal bargaining are intensified by depression, they will not be
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absent in prosperity, especially in a prosperity characterized by the
increasing substitution of imperfect for free competition.*

Although the Royal Commission was reluctant to establish precise general
principles for classifying practices as unfair, they specified that “[discrimina-
tory discounts, rebates and allowances and territorial price discrimination and
predatory price-cutting] should very definitely be considered ‘unfair’... They are
so widespread and generally condemned that their complete prohibition by the
Commission is justified.”' Moreover, the Royal Commission found that such
practices “permit the survival of the powerful, rather than of the efficient”"
Ultimately the Royal Commission recommended that the Federal Trade and
Industry Commission be given the authority and duty to prohibit such unfair

trade practices.

In its 1959 Report the Royal Commission on Price Spreads of Food Products
reiterated its concerns with the concentration of economic power and “the
narrowing opportunities within our economy for individual initiative outside
the structure of a large corporation,” and stated that one of its objectives is to
provide a “fair opportunity for the relatively small and efficient firm to survive,
and for the innovator starting on a small scale to become established** In this
report the Royal Commission raised concerns about the level of promotional
activity undertaken by “the Canadian retail food trade in general and by the
chain supermarket segment in particular;*® “the shift towards more use of pro-
motional allowances and away from the traditional volume discounts™ and the
competitive disadvantage faced by independents in terms of their ability to
obtain advertising allowances from suppliers.'® This was consistent with con-
cerns identified by the Restrictive Trade Practices Commission (“RTPC”) in
1958 about promotional allowances being the primary source of differential
treatment of grocery distributors.'” The RTPC suggested that “it would be well
for merchandisers...to examine or re-examine their price structures in order to
avoid the possibility of discriminatory practices of a kind not warranted on eco-
nomic grounds and which work unfair hardship on certain types of dealers”."®

Following the recommendations of the Royal Commission and the RTPC, the
prohibition on discriminatory promotional allowances was enacted in 1960 for
purposes of ensuring that all competing customers shared in their supplier’s
promotional budget to a degree proportional to their volume of sales.

Concerns about price maintenance were raised as far back as 1927" but, until
1951, price maintenance could only be challenged where it could be consid-
ered an anti-combines arrangement under the CIA or the Criminal Code and,
to our knowledge, there were no such challenges.” The criminal prohibition
on price maintenance was introduced in Canada in 1951 by Bill-36,” following
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the interim recommendations by the MacQuarrie Committee” appointed by
the government in 1950 to study and recommend “...what amendments, if any,
should be made to our Canadian legislation in order to make it a more effec-
tive instrument for the encouraging and safeguarding of our free economy.™ As
part of its review, the MacQuarrie Committee considered evidence that control
of downstream retail prices by suppliers was widespread in the economy
leading to higher prices than would prevail under competitive conditions. The
MacQuarrie Committee concluded that the effect of resale price maintenance
was the elimination of price competition among retailers of price maintained
goods? and it also found that resale price maintenance facilitated horizontal
collusive agreements.” On this basis the MacQuarrie Committee found that
resale price maintenance was detrimental to a free economy and not desirable
on the grounds of economic efficiency and recommended:

It should be made an offence for a manufacturer or other supplier:

1. To recommend or prescribe minimum resale prices for his
products.

2. To refuse to sell, to withdraw a franchise or to take any other
form of action as a means of enforcing minimum resale
prices.”

The MacQuarrie Committee was clear that suppliers should be free to impose
maximum prices and recommend suggested retail prices as long as the manu-
facturer made it was clear to its customers that the suggested retail price was
not intended to operate as a minimum price.”

These recommendations were considered by Parliament in December 1951
and the criminal offence of price maintenance was added to the CIA with the
passage of Bill C-36. Paragraph 34(2)(b) of the amended CIA stated that: “No
dealer shall directly or indirectly by agreement, threat, promise or any other
means whatsoever, require or induce or attempt to require or induce any other
person to resell an article or commodity, ...(b) at a price not less than aminimum
price specified by the dealer or established by agreement” (emphasis added).”®

As explained by the Ontario Court of Appeal in R. v. Campbell, the rationale
for the offence is to prohibit suppliers from controlling downstream prices:

The evil against which s. 34 is aimed is an attempt on the part of
producers to require or induce the purchasers of their products
by the means specified in s. 34(2) to maintain a resale price to the
consumer which is not less than a minimum price specified by
the producer or established by agreement. In short, the section is
designed to operate as a ban on resale price maintenance.”
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(b) Price Maintenance - Legislative History

(i) The Pre-1976 Amendments

In 1960, the price maintenance provision was amended to include the fol-
lowing defences to allegations of price maintenance: loss-leadering (selling the
supplier’s products below-cost for the purpose of advertising); bait and switch
selling (selling products not for profit but for the purposes of attracting cus-
tomers in the hope of selling them other products); misleading advertising in
respect of the product; and failing to provide a reasonable level of service in
relation to the products.

In 1970, the provision was renumbered as section 38 of the CIA.*!

(ii) The 1976 Amendments

When the CIA was amended in 1976, the price maintenance provision read
as follows:

38. (1) No person who is engaged in the business of producing or
supplying a product, or who extends credit by way of credit cards
or is otherwise engaged in a business that relates to credit cards, or
who has the exclusive rights and privileges conferred by a patent,
trade mark, copyright or registered industrial design shall, directly
or indirectly,

(a) by agreement, threat, promise or any like means,
attempt to influence upward, or to discourage the reduc-
tion of, the price at which any other person engaged in
business in Canada supplies or offers to supply or adver-
tises a product within Canada (emphasis added);*

Significantly, the explicit reference to “resell” was removed from the revised
price maintenance provision. The removal of the reference to “resell” was inter-
preted at the time as reflecting Parliament’s intent that section 38 should not
only apply to instances of vertical conduct. Indeed, the 1976 amendments were
considered by the Bureau to clearly indicate Parliament’s intent that the price
maintenance provision be broadened to include horizontal price maintenance,
namely restrictions on prices among competitors:

Originally known as “resale price maintenance, this provision
was introduced into the Competition Act in 1951 to combat verti-
cal pricing restraints imposed by “dealers” against “resellers” (e.g. a
wholesaler requiring a retailer to resell the wholesaler’s products
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at list price). In 1975, the provision was amended to include both
vertical and horizontal pricing restraints.*

The New Brunswick Court of Appeal explained the 1976 amendment as
follows:

The section was originally intended to prevent what was then
called resale price maintenance, a practice whereby a supplier of
goods would attempt to control the price at which the buyer of a
product would resell to the consumer. This practice involved the
vertical distribution of the product and this element, therefore,
became essential to the concept of resale price maintenance. In
the 1976 amendment which created the present s. 38, the wording
of the section seems to remove the vertical distribution element,
thereby adding a whole new sphere of activity within the ambit of
the criminal sector.*

Both the original provision and the 1976 amendments included the language
“directly or indirectly, by agreement, threat, promise;” however, the original
provision in 1951 was very broad because it also included the words “any other
means whatsoever.” In comparison, the 1976 amendments replaced the phrase
“any other means whatsoever” with the phrase “any like means,” a change
which remains in the current civil price maintenance provision. This signifi-
cantly narrowed the provision. It is not “any means” that influences upward or
discourages the reduction of price that constitutes price maintenance; rather,
it is only those means specified in the provision (namely, agreements, threats
or promises), or those “like” them. The Ontario Court of Appeal explained this
distinction in its 1980 decision in R. v. Philips Electronics Lid.: “Tt is significant
that the present section, among other significant changes, has substituted the
words “any like means” for “any other means whatsoever This is a clear indica-
tion of the intention of Parliament to substantially restrict the type of attempts

which constitute an offence under section 38(1)."*

The 1976 amendments also expanded the definition of “product” to include
services, including express reference to credit cards and intellectual property.

(iii) The Introduction of the Competition Act and Section 61

The repeal of the CIA and the introduction of the CA in 1986 resulted in the
price maintenance offence becoming section 61 of the CA. As with the previous
price maintenance provision, section 61 made it a criminal offence to attempt,
by means of an “agreement, threat, promise or any like means,” to influence
another person’s prices upward or to discourage the reduction of the prices
charged or advertised by that person. As noted above, this prohibition applied
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to suppliers of both articles and services, to persons extending credit by way of
credit cards, and to intellectual property rights holders. It applied to attempts
to influence prices upward only, and therefore it was (and remains) permissible
for a supplier to require its customers to sell below a specified maximum price.

Apart from a supplier’s freedom to dictate maximum prices, the prohibition
in 61 meant that customers were free to advertise and charge whatever prices
they choose. In addition, by virtue of section 61(3) a suggested resale price or
minimum resale price was unlawful unless the supplier also made it clear that
the customer was not required to abide by or implement the suggestion and
would not suffer in its relationship with the supplier as a consequence of failing
to do so. This also had to be clear in any advertising placed by the manufacturer
(which explains the “individual dealers may sell for less” caveat that commonly
accompanies price advertising).

It was also a criminal offence to refuse to supply a product to, or discrimi-
nate against, a person because of that person’s low pricing policy, unless one of
several narrow defences applied, namely loss-leadering, bait and switch selling,
misleading advertising, or failing to provide areasonable level of service. These
defences did not apply to the basic offence of price maintenance under para-
graph 61(1)(a).

In order to secure a conviction for price maintenance, it was not necessary
to prove that the supplier infended to maintain a price. In addition, the actual
or likely effect of the pricing practice on competition was irrelevant. This made
the price maintenance provision far easier to enforce than many other pro-
visions of the CA - for example, the pre-amendment conspiracy provision
(which required proof of an undue lessening of competition) or the abuse of
dominance provision (which requires proof of a substantial lessening of com-
petition) - because it was not necessary to introduce the kind of complex
economic evidence that is required to establish that the price maintenance
negatively impacted competition in a market.

(c) Price Maintenance - Enforcement History

Of all of the criminal pricing practices, the most actively enforced provision
was the prohibition on price maintenance, with the Commissioner of Com-
petition (“Commissioner”) launching numerous cases over the past 60 years.
Importantly, all of the reported cases under section 61 and its predecessor
provisions which concerned vertical conduct were circumstances where a
firm attempted to control the price at which a customer chose to resell the
firm’s product or to control the price by refusing to supply a customer who
engaged in a low-pricing policy. For example, the provisions have been used to
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prosecute a manufacturer of jeans who induced retailers to sell the jeans at not
less than a minimum price® and a gasoline supplier who threatened that low
prices by retailer gas stations would cause a price war, and told retail gas sta-
tions to increase the price of gas “or else Shell would be ticked off®” Refer to the
attached Appendix A for a summary of all vertical price maintenance cases.*

The Commissioner was very active in enforcing the criminal price mainte-
nance provisions of the CA in the last ten years. Notable cases and settlements
included:

« In 2002, The Stroh Brewery Company (Quebec) Ltd. entered a guilty
plea and was fined $250,000 because they had advised beer retailers in
Quebec that they were required to sell at a price specified by Stroh in
order to receive volume discounts.*

« In 2003, various Re/Max affiliates agreed to abide by a consent order of
the Federal Court requiring a change in Re/Max’s policies respecting the
advertising of commission rates or fees by their franchisees and sales
associates.*

+ In 2003, Toyota Canada Inc. settled a price maintenance and mislead-
ing advertising case when it was found that some of its dealers believed
that they would be subject to financial penalties if they sold vehicles or
advertised prices below a specified “Access/Drive-Away” price. This price
was established for local areas through a system of dealer votes. Toyota
Canada Inc. did not pay a fine, but made voluntary donations totalling
$2.3 million to charitable organizations as part of the settlement. It also
agreed to a court order prohibiting it from engaging in the illegal conduct
and requiring it to amend its Access Toyota Program to bring it into com-
pliance with the law.*

« In 2004, Toyo Tanso entered a guilty plea and was fined $200,000 after it
was found that it met with its independent distributor and attempted to
raise the price of isostatic graphite in Canada. Toyo Tanso entered this
plea even though it is independent distributor did not raise prices in
Canada following the meeting.”

« In 2004, John Deere entered into a settlement (without admitting liability
or any offence) in which it agreed to pay a rebate of 5% to purchasers of
“100 series” tractors in Canada between January and August 2003, after
it was found that some Canadian dealers (incorrectly) believed that a
“minimum advertised price” clause in John Deere’s U.S. contract applied
to them, and that they were therefore required to sell or advertise at the
list price suggested by John Deere.®
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« In 2004, Royal Group Technologies entered a guilty plea and was fined
$200,000 for attempting to influence another company to maintain the
price of PVC window coverings such as vertical blinds and valances.*

« In 2005, Labatt Brewing Company pleaded guilty to a charge of price
maintenance and was fined $250,000, after the Bureau determined that
Labatt had attempted to influence upward discount beer pricing for
Labatt-branded and other beers at nine convenience stores in Quebec.”

There were also several individual and class action damages suits filed based
on alleged violations of the price maintenance provision, the most recent being
Fairview Donut.*® In Fairview Donut, the plaintiffs were Tim Hortons franchisees
who complained that they were required to buy some of the ingredients that
they use in their products at unreasonably high prices, thereby eroding their
profits. The complaint targeted two aspects of the franchisees’ operations: the
cost of donuts and the cost of ingredients for soups and sandwiches, referred
to as the “Lunch Menu.” Justice Strathy of the Ontario Superior Court of Justice
granted Tim Hortons motion for summary judgment, thereby dismissing the
franchise and price maintenance class action on the merits of the case.

While Justice Strathy’s decision also addressed allegations of breach of con-
tract, breach of duty of good faith and fair dealing, and unjust enrichment, the
decision included the following instructive statements about price mainte-
nance under section 61 of the CA:

«  The phrase ‘any like means” is to be narrowly interpreted: “The use of the
words “like means” indicates that the influencing upward of price per se
is not a contravention of the section”

« An ordinary commercial agreement does not necessarily conslilute an
‘agreement, threat, promise or any like means™ “[T]o be guilty of the crim-
inal offence of price maintenance, a party must do something more than
“influence upward” the price of its own product by making a profit on a
product that it sells to a second party for sale to a third party. It must be
shown that the first party has taken other measures to influence upward
or discourage the reduction of the price at which the second party sells
the product. If an ordinary commercial agreement between the first party
and the second party could be “an agreement, threat, promise or any like
means’, the section would criminalize routine commercial conduct,
which could hardly have been the intent."*

«  The price maintenance provision is intended to protect downstream com-
petition and does not prohibit a supplier from increasing ils own prices to
downstream customers: “Section 61 does not prohibit a manufacturer or
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supplier from increasing the price at which it sells the product. As I have
said earlier, it does not prohibit a supplier from making a large profit on
aproduct it sells to someone downstream. It prohibits a person who pro-
duces or supplies a product from attempting, by means of agreement,
to influence upward or discourage the reduction of the price at which
another person sells the product. The provision is designed to protect
the public by prohibiting an upstream supplier from preventing compe-

tition among retailers, thereby increasing the price paid by the ultimate
consumer. It does not prohibit the upstream supplier from increasing
the price at which it supplies the product to a downstream purchaser
(emphasis in original)*

«  Confirmation that maximum resale prices are legal: “It was not an offence
under the Competition Act to impose maximum retail prices; nor was it
an offence for a manufacturer to suggest retail prices.

The summary judgment decision in Fairview Donut provides useful and
recent guidance on the interpretation of the price maintenance provision.
While in that case the Court was considering the criminal provision, the above
statements are nonetheless applicable to the current civil provision.*

(d) Criminal Price Discrimination and Promotional Allowance

The price discrimination and promotional allowance provisions were linked
as both impacted the basis upon which a supplier made available or offered
trade spend (e.g., favourable pricing, discounts, rebates, bonuses, allowances
etc.) to customers. Given the highly technical and almost prescriptive nature
of these pricing provisions, considerable planning was required to ensure that
pricing and trade spend programs both achieved the legitimate commercial
objectives of the suppliers and did not running afoul of these provisions.

(i) Price Discrimination — Enforcement History

The general price discrimination provisions of the CA were contained in para-
graph 50(1)(a) and subsection 50(2). The relevant provisions were as follows:

50 (1) Everyone engaged in a business who...

(a) is a party or privy to, or assists, in any sale that dis-
criminates to his knowledge, directly or indirectly, against
competitors of a purchaser of articles from him in that
any discount, rebate, allowance, price concession or other
advantage is granted to the purchaser over and above any
discount, rebate, allowance, price concession or other
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advantage that, at the time the articles are sold to the pur-
chaser, is available to the competitors in respect of a sale of
articles of like quality and quantity, ...

is guilty of an indictable offence and liable to imprison-
ment for a term not exceeding two years.

(2) It is not an offence under paragraph (1)(a) to be a party or
privy to, or assist in, any sale mentioned therein unless the dis-
count, rebate, allowance, price concession or other advantage was
granted as part of a practice of discriminating as described in that
paragraph.

In general terms, the price discrimination provisions prohibited a seller from
engaging in a practice of granting a price advantage to one of its customers
which was not available to competing customers who purchased like prod-
ucts from the seller in like quantities. There was no requirement to show that
the discriminatory pricing had an adverse effect on competition. In economic
terms this is often referred to as primary-line discrimination as it focussed on
discrimination between competition purchasers (customers) by differential
pricing.

Since 1935 there was little enforcement activity and only three convictions
(all guilty pleas) under the price discrimination provisions.”” There have been a
number private actions under section 36 of the CA which have contained price
discrimination allegations but such allegations have not been upheld by the
courts.*

In the absence of judicial decisions providing any meaningful guidance to
the business and legal community regarding how the provisions should be
interpreted, the Bureau received numerous requests for advisory opinions as
to whether certain types of pricing practices were consistent with the provi-
sions and there was a concern expressed by some that uncertainty regarding
the application of these provisions was having a chilling effect on pro-competi-
tive price strategies and creating unnecessary compliance costs for businesses.
In 1993, in order to provide guidance regarding its own interpretation of the
provisions, the Competition Bureau (“Bureau”) published Price Discrimination
Enforcement Guidelines, which outlined the theory behind the price discrimi-
nation provisions and its enforcement approach.

The theory was that competing purchasers, when they purchase from a sup-
plier articles of similar quality and quantity, should not have their ability to
compete with one another negatively affected by unequal pricing treatment
at the hands of the supplier. The Bureau's enforcement approach reflected the
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highly technical nature of the price discrimination provisions and, accordingly,
was relatively permissive.

Of particular note were the following elements of the provision which pro-
vided considerable latitude for differential pricing:

« The provision applied only to “sales” (not leases) and to “articles” (not
services);

« The provision only applied to “competing purchasers” (i.e., sellers may
discriminate between customers who do not compete in the same
“market”);

+ The provision only applied to sales of like quantity - volume discounts
were expressly permitted;

« The provision only applied to sale of like quality - a supplier could supply
a special line of higher/lower quality products to a particular purchaser
at a different price;

« The provision only applied where there was a “practice” of discriminating
(a one-time discount to meet a competitive situation or store opening
prices were permitted);

« Functional discounts (discounts in favour of a customer who provides
some type of service in relation to your product) were permissible pro-
vided that they are “available” to all customers who provide the service;
and

- Exclusive dealing discounts and loyalty discounts/bonuses were gener-
ally permitted as long as they were “available” to all customers.

The obligation to make a product “available” was also important. The Bureau’s
position was that general pricing terms and any other terms that are unilater-
ally established by the supplier had to be disclosed to all purchasers. However,
if a particular customer approached the supplier, initiated negotiations and
obtained some type of price concession in exchange for providing some type of
service in relation to the article being purchased, then the supplier’s sole obli-
gation was to respond to the initiatives of competing purchasers who ask for
similar concessions on similar terms. There was no obligation to actively offer
the individually negotiated terms to competing purchasers.

In addition to section 50 (1)(a), geographic price discrimination was prohib-
ited by section 50(1) (b) which provided as follows:

50. (1) Every one engaged in a business who

(b) engages in a policy of selling products in any area
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of Canada at prices lower than those exacted by him
elsewhere in Canada, having the effect or tendency of
substantially lessening competition or eliminating a com-
petitor in such part of Canada, or designed to have such
effect,

is guilty of an indictable offence and is liable to imprison-
ment for a term not exceeding two years.

Unlike section 50(1)(a), the victim of the alleged regional price discrimination
was a competitor of the accused (not a customer as in the case of section 50(1)
(a)), the section applied to products (meaning both an article and a service),
and most importantly the policy of geographic discrimination had to have the
effect or tendency of substantially lessening competition or eliminating a com-
petitor, or be designed to have such effect.

The Bureau did not issue any public guidance on the application of geo-
graphic price discrimination and there were few prosecutions® and only one
conviction in its 50-year history.>

(ii) Promotional Allowances - Enforcement History

Under former section 51 of the CA, it was a criminal offence for a person who
is party or privy to the granting of an “allowance” (non-price advantages given
to customers for advertising or display purposes and which are not applied
directly to the selling price) to any purchaser that was not gffered on propor-
tionate terms to other competing purchasers. Section 51 read as follows:

51. (1) In this section, “allowance” means any discount, rebate,
price concession or other advantage that is or purports to be
offered or granted for advertising or display purposes and is collat-
eral to a sale or sales of products but is not applied directly to the
selling price.

(2) Every one engaged in a business who is a party or privy to the
granting of an allowance to any purchaser that is not offered on
proportionate terms to other purchasers in competition with the
first-mentioned purchaser, which other purchasers are in this
section called “competing purchasers.” is guilty of an indictable
offence and liable to imprisonment for a term not exceeding two
years.

(3) For the purposes of this section, an allowance is offered on pro-
portionate terms only if
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(a) the allowance offered to a purchaser is in approxi-
mately the same proportion to the value of sales to him as
the allowance offered to each competing purchaser is to
the total value of sales to that competing purchaser;

(b) in any case where advertising or other expenditures
or services are exacted in return therefor, the cost thereof
required to be incurred by a purchaser is in approximately
the same proportion to the value of sales to him as the
cost of the advertising or other expenditures or services
required to be incurred by each competing purchaser is to
the total value of sales to that competing purchaser; and

(¢) in any case where services are exacted in return there-
for, the requirements thereof have regard to the kinds of
services that competing purchasers at the same or differ-
ent levels of distribution are ordinarily able to perform or
cause to be performed.

Section 51 was rather draconian and certainly more onerous than the prohi-
bition on price discrimination in section 50(1)(a). In order to comply with the
price discrimination law a supplier was only required to make a price conces-
sion “available” to all competing purchasers. In order to comply with section
51, the supplier had to actively “offer” any promotional allowance offered to one
purchaser, to all competing purchasers on proportionate terms. Section 51(3)
defined in detail what “proportionate terms” meant in this context - to use a
simple example, if a supplier gave an allowance of $10,000 to a customer that
purchased $100,000 of the supplier’s merchandise, then it would have to give an
allowance of $1,000 to a customer that purchased $10,000 of its merchandise.

Since section 51 applied only to allowances that are “collateral to a sale,” an
allowance given for another purpose - for example, to compensate a retailer
for novel sales methods — was not caught. Another relatively easy method to
avoid an issue under section 51 was to apply any promotional or trade spend
directly to the selling prices (as an invoice/price reduction did not qualify as an
allowance within the meaning of section 51).

The Bureau indicated in its Price Discrimination Enforcement Guidelines that
it would first examine price concessions relating to advertising and display
purposes pursuant to section 51, not section 50(1)(a). However, allowances
that do not meet the definition provided for advertising and display allowances
in section 51 may be reviewed pursuant to section 50(1)(a).

There was little enforcement activity under section 51 and only two contested
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cases. In R. v. William E. Coults Co.”” the meaning of the requirement in section
51(1) of the CA that the promotion be “collateral to sales” was considered. It
was held that this section was not breached where an advertising allowance
was paid to a retailer as compensation for his experimentation with unique
and progressive sales methods. This requirement was also at issue in R. v. Koss
Lid.,”® where it was determined that an allowance need only be related in some
way to the sale to be deemed “collateral” to a sale. It was found that the offence
did not need to have a particular effect on competition to warrant a conviction
under section 51, and a $2,500 fine was imposed.

(e) Predatory Pricing

Predatory pricing was addressed in a specific criminal provision in competi-
tion law statutes from 1935 until its repeal in 2009 and, since 1986, it has also
been addressed by the broader civil abuse of dominance provisions in section
78 and 79 of the CA. Distinguishing between predatory pricing and aggressive
pricing that is “pro-” rather than anti-competitive is fraught with difficulties.
As price competition resulting in lower prices is a fundamental component of
a competitive marketplace, there had been considerable debate about whether
continuing to treat predation as a criminal offence risks chilling legitimate
price competition and whether the predatory pricing provisions may be used
to protect inefficient competitors rather than the process of competition. As
a result of these concerns, the proposals to amend the criminal predatory
provisions and the related guidelines which reflect the Bureau's enforcement
practice with respect to these provisions were the subject of vigorous and often
divisive debate.

(i) The Criminal Provision

Under former section 50(1)(c) of the CA, it was a criminal offence for a person
to engage in a policy of selling products at unreasonably low prices. Section
50(1){c) of the CA read as follows:

50 (1) Everyone engaged in a business who...

(c) engages in a policy of selling products at prices unrea-
sonably low, having the effect or tendency of substantially
lessening competition or eliminating a competitor, or
designed to have that effect,

is guilty of an indictable offence and liable to imprison-
ment for a term not exceeding two years.

Section 50(1)(b) of the CA created a further offence of geographic price pre-
dation, and read as follows:
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50 (1) Everyone engaged in a business who

(b) engages in a policy of selling products in any area
of Canada at prices lower than those exacted by him
elsewhere in Canada, having the effect or tendency of
substantially lessening competition or eliminating a com-
petitor in that part of Canada, or designed to have that
effect, or

is guilty of an indictable offence and liable to imprison-
ment for a term not exceeding two years.

In addition, predatory or below-cost pricing can be an anti-competitive
practice which, if engaged in by a dominant firm, may result in civil enforce-
ment action under the abuse of dominance provisions of the CA (sections 78
and 79) if it is or is likely to result in a substantial lessening or prevention of
competition.

(i) Enforcement History and Guidance

Historically, complaints of criminal predatory pricing have frequently been
made although very few resulted in criminal enforcement action being pursued
by the Commissioner.”

The lack of enforcement under the criminal provisions was not only reflec-
tive of the significant difficulties in proving the elements of predatory pricing
on the criminal standard (i.e., beyond a reasonable doubt) but also the evolu-
tion in economic thinking about the appropriate legal framework (i.e., criminal
versus civil with a competitive effects test) to assess and, if necessary, sanction
pricing behaviour that may be predatory.

Possibly as a result of the lack of criminal enforcement by the Commissioner,
complainants have also sought, generally unsuccessfully, to enforce the preda-
tory pricing provisions privately by way of civil actions under section 36 of the
CA. In some cases, the resulting judicial decisions contained substantial clarifi-
cations of the predatory pricing provisions and their general application, such
as, in particular, the Boehringer decision dismissing the plaintift’s predatory
pricing claims on the basis that a price cannot be predatory, even where it is
below-cost, where the price reduction was done to meet a competitor’s price.®

The Bureau published its original Predatory Pricing Enforcement Guidelines
in 1992 (*1992 Predatory Pricing Guidelines”).®* Certain aspects of the 1992
Predatory Pricing Guidelines quickly became outdated as they did not reflect
the Bureau's enforcement approach. For example, the 1992 Predatory Pricing
Guidelines stated that the “average total cost” and “average variable cost”
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standards of measurement will be used by the Bureau. However, in 2001 in a
preliminary hearing in Canada (Commissioner of Competition) v. Air Canada,*
the Bureau advocated and the Tribunal endorsed the use of the “avoidable
cost” standard of measurement to determine whether pricing was below-
cost. In 2002, the Bureau released revised Draft Predatory Pricing Enforcement
Guidelines (“Draft 2002 Predatory Pricing Guidelines™) for public comment.®
The Draft 2002 Predatory Pricing Guidelines were never finalized, likely due to
broad criticism about certain aspects of the proposed approach and the subse-
quent legislative proposal in 2004 (as part of Bill C-19, which died on the Order
Paper in November 2005) to repeal the predatory pricing provisions in favour of
examining predatory pricing solely under the abuse of dominance provisions
of the CA.

In 2007, the Bureau released for public comment further revised draft guide-
lines (“Draft 2007 Predatory Pricing Guidelines™)* which were significantly
different than the Draft 2002 Predatory Pricing Guidelines and reflected modern
economic thinking on the appropriate enforcement approach to predatory
pricing practices. Most importantly, the Draft 2007 Predatory Pricing Guide-
lines clearly indicated that the Bureau would analyze complaints about alleged
predation under the civil reviewable abuse of dominance provisions of the CA
and that only in very limited circumstances would the Bureau seek to challenge
conduct under the criminal predatory pricing provisions.” After a period of
consultation the Draft 2007 Predatory Pricing Guidelines were finalized (sub-
stantially in the same form) in 2008 (“2008 Predatory Pricing Guidelines”).%

Highlighted below are the principal features of the 1992 Predatory Pricing
Guidelines, the Draft 2002 Predatory Pricing Guidelines, and the 2008 Preda-
tory Pricing Guidelines reflecting the Bureau’s evolving enforcement approach
to predatory pricing.

(A) 1992 Predatory Pricing Guidelines

The 1992 Predatory Pricing Guidelines set out a two-stage analysis of preda-
tion complaints:

«  Stage One. Determine whether the alleged predator has sufficient market
power to unilaterally affect industry pricing and whether the predator
will be able to recoup losses in the future.

«  Stage Two. Examine the relationship of the alleged predator’s price to its
cost of production. The Bureau will use the average variable cost/average
total cost measures to assess whether pricing is unreasonably low.
Average variable cost includes the costs of labour, materials, energy, pro-
motional allowances, use-related plant depreciation and all other costs
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that vary with the levels of output. Average total cost is described as the
sum of average variable cost and average fixed costs; that is, costs asso-
ciated with investment in real plant and machinery and any other fixed
assets which do not vary with output produced.

A price set at or above the average total cost of the alleged predator will not
be regarded as unreasonably low and a price set below the average variable cost
of the alleged predator is likely to be regarded as unreasonably low, unless there
is a clear legitimate business justification such as the need to sell off perishable
inventory. With regard to prices set somewhere between average total cost and
average variable cost, the Bureau's conclusion about their reasonableness will
depend on the surrounding circumstances.

(B) Draft 2002 Predatory Pricing Guidelines

The Draft 2002 Predatory Pricing Guidelines (never finalized) proposed sig-
nificant changes in the Bureau’s enforcement approach, most significantly the
following:

«  Elimination of Recoupment. The Bureau proposed that the ability to
recoup losses would no longer be considered an essential element of the
offence. Rather, it would be considered as one of many factors for deter-
mining whether unreasonably low anti-competitive pricing policies have
been adopted.

« Avoidable Cost Test. The Bureau proposed to update its guidance to
reflect the use, in determining whether a price is unreasonably low, of
an “avoidable cost” test in accordance with the Tribunal’s Air Canada
Phase I Order rather than the average variable cost and average total cost
test used in the 1992 Predatory Pricing Guidelines. Generally, “avoidable
costs” are all those costs that can be avoided by not producing the good
or service in question.

(C) 2008 Predatory Pricing Guidelines

The 2008 Predatory Pricing Guidelines provided greater clarity on a number
of issues including the following:

«  Civilvs. Criminal. Complaints regarding predatory conduct are examined
under the civil abuse of dominance provisions (section 79) and examina-
tions and inquiries under the then-applicable criminal predatory pricing
provisions will generally be reserved for egregious or repeat conduct
(though the Bureau was not bound by selecting to proceed initially on a
civil track).
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Recoupment. Recoupment is a central element of a predatory pricing case
relevant to both the question of whether the alleged predator has market
power and whether the conduct is or is likely to result in a substantial
lessening or prevention of competition. This was a welcome clarification,
given that it is difficult to see how a below-cost pricing strategy that does
not (or would not be likely to) result in higher prices, lower quality or
reduced choice is harmful to competition.

The 2008 Predatory Pricing Guidelines also state that recoupment can
be achieved by “charging prices above competitive levels or achieving
another anti-competitive objective.” Examples of anti-competitive objec-
tives cited in the 2008 Predatory Pricing Guidelines include: preserving
the long-term stability of an existing market structure; raising barriers to
entry by acquiring a “reputation for predation;” coercing participation
in an illegal conspiracy; or establishing an industry standard to exclude
others or maintain market control.

In addition, the 2008 Predatory Pricing Guidelines appear to suggest that
recoupment could result from a rival increasing its prices, or becoming
less aggressive or otherwise restraining its competitive activities, fol-
lowing a period of discipline by a predatory firm. The 2008 Predatory
Pricing Guidelines also indicate that losses incurred in one market may
be recouped by exercising market power with respect to another product
or geographic market(s).

The Bureau will consider whether there are factors that reduce the
probability of recoupment, such as the existence of large, sophisti-
cated customers. However, the Bureau’s approach suggests that, as a
practical matter, the ability to recoup losses would be assumed follow-
ing a finding that a firm: (i) has market power (based on factors such as
market share and barriers to entry); and (ii) lacks a pro-competitive busi-
ness justification for below-cost pricing. The more liberal interpretation
of recoupment reduces the likelihood that the Bureau would fail to make
out a predatory pricing case due to a difficulty in demonstrating that a
firm would be able to recoup its losses following a period of below-cost
pricing.

Measurement of Cost. The 2008 Predatory Pricing Guidelines affirm the
Bureau and the Tribunal’s approach to carrying out the price-cost anal-
ysis, using the average avoidable cost test instead of the average variable
cost and average total cost tests. Additionally, the 2008 Predatory Pricing
Guidelines provide more detailed guidance than that contained in the
Draft 2002 Predatory Pricing Guidelines on what avoidable costs entail,

345
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indicating that avoidable costs generally include: (i) labour, materi-
als, energy, use-related plant depreciation, promotional allowances and
other variable costs; (ii) the non-sunk portion of product-specific fixed
costs, otherwise known as “quasi-fixed costs;” and (iii) incremental fixed
and sunk costs associated with sales generated by the firm during the
period the low pricing policy is in place.

Where a firm produces multiple products, common costs may be treated
as unavoidable and need not be covered in prices charged for individ-
ual products. Further, the 2008 Predatory Pricing Guidelines clarify the
period over which costs are to be calculated (generally, the Bureau will
direct its price/cost analysis to the time period during which the preda-
tory pricing policy is alleged to have occurred).

With respect to the treatment of bundled products, the 2008 Predatory
Pricing Guidelines state that a product market may consist of a bundle of
products in certain markets or industries characterized by multi-prod-
uct firms. However, the 2008 Predatory Pricing Guidelines fail to address
the question of how the Bureau would apply the predatory pricing pro-
visions to a situation where one firm is selling a competitive product as
part of abundle and a single product firm complains that such activity is
effectively prohibiting it from competing or forcing it out of the market,
thereby resulting in a substantial lessening of competition.®’

«  Profitability Impact. Before looking at costs (i.e., determining whether
a firm has engaged in unreasonably low pricing), the Bureau will first
determine whether the complainant’s business in the relevant market
is, or is likely to become, unprofitable as a result of the alleged preda-
tory conduct. Note, however, that the 2008 Predatory Pricing Guidelines
indicate that it is not necessary to establish that the pricing policy of a
rival is the sole reason why the profitability of the complainant’s business
in the relevant market has been or could be reduced. The inclusion of
this threshold requirement for pursuing a case indicates that the Bureau
will continue to investigate predatory pricing in response to complaints,
rather than proactively, and that it will pursue complaints only where the
profitability of a competitor of the alleged predator has been affected.

«  Price Maiching, et al. The 2008 Predatory Pricing Guidelines confirm
the approach taken by the courts on a number of points, and state that
matching (as opposed to beating) a competitor’s price would be treated
as areasonable business justification for pricing below average avoidable
cost and that selling at prices which are above cost cannot constitute
predatory pricing. Other potential justifications for below-cost pricing
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listed in the 2008 Predatory Pricing Guidelines include selling off excess,
obsolete or perishable products and effecting promotional pricing to
induce customers to try a new product.

The criminal predatory provisions were repealed shortly after the 2008 Pred-
atory Pricing Guidelines were finalized and published. The Bureau has added a
notation to these guidelines that as a result of the repeal, references in the 2008
Predatory Pricing Guidelines to enforcement using the criminal provisions are
no longer accurate. For the time being, the 2008 Predatory Pricing Guidelines
continue to provide useful guidance on how predatory pricing may be enforced
by the Bureau under the civil abuse of dominance provisions.®

4. Reform Background to Repeal of the Pricing Provisions

No sooner was the ink dry on the 1975 amendments to the CIA decriminal-
izing the treatment of mergers and monopolies before concerns were raised
that Canada should also decriminalize some or all of the pricing provisions of
its competition legislation. As mentioned above, the pricing provisions - price
discrimination, promotional allowances, price maintenance and predatory
pricing — had been part of Canada’s Criminal Code for varying periods of time,
and were carried over as criminal offences into the CIA.

Following general observations favouring the decriminalization of com-
petition law made by the Economic Council of Canada in 1969, in 1976 an
independent committee appointed by the Minister of Consumer and Corporate
Affairs proposed replacing the prohibitions on price discrimination and preda-
tory pricing with civil provisions that would empower a Competition Board to
prohibit these practices in prescribed circumstances.® However, the sweeping
reforms to the CIA contained in the 1976 and 1986 amendments packages did
not result in the decriminalization of these pricing provisions.

The 1986 CA gave differential treatment to price-based as compared to non-
price-based vertical restraints. Vertical pricing restraints continued to be dealt
with as criminal matters potentially subject to significant criminal penalties
(fines and imprisonment) and to section 36 claims by private parties (on an
individual or class basis) for damages suffered as a result of contravention
of these provisions.” By contrast, non-price restraints - refusals to deal, tied
selling, exclusive dealing and market restriction — were dealt with as non-crim-
inal reviewable practices when they were added to the CIA in 1975." With the
exception of refusals to deal, which did not include a competitive effects test
until 2002, these non-criminal practices could be prohibited by the Tribunal
(and only by the Tribunal) only if they resulted in a substantial lessening or
prevention of competition. Also, because the pricing practices were criminal
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provisions, companies who engaged in alleged anti-competitive conduct were
exposed not only to criminal proceedings under the CA but also private actions
for damages under section 36 of the CA.

In June 1995 the Director of Investigation and Research (“Director;” the pre-
decessor to the Commissioner) issued a discussion paper (1995 Discussion
Paper”)” proposing amendments to numerous sections of the CA. The Director
proposed the repeal of the price discrimination and promotional allowances
provisions on the basis that these provisions: focussed on individual compet-
itors rather than the process of competition; denied flexibility to businesses;
created a resource problem for government; and risked creating a chilling
effect on behaviours that may be economically efficient and pro-competitive.
Immediately following the release of the 1995 Discussion Paper, the Minister
of Industry appointed a consultative panel (“Panel”) to assess the proposals in
the 1995 Discussion Paper and make recommendations to the Director who,
in turn, would make reform recommendations to the Minister. The Minister’s
stated objective was to introduce legislative amendments within one year of
the June 1995 Discussion Paper.™

The Panel in its 1996 report to the Director’ recommended the repeal of
price discrimination and promotional allowance provisions for the following
principal reasons:

« Businesses that feel very constrained by these provisions, as there is a
tendency to continue adhering to past practices despite the issuance of
the Bureau's guidelines;

+  Even with guidelines, compliance with the price discrimination provi-
sion represents a significant burden for businesses;

«  Criminal prohibition and criminal sanctions were not appropriate tools
to deal with these practices;

« 'There is a continuing threat of private actions which may not be pro-
competitive in their effects; and

+ These provisions are inconsistent with the general thrust of the CA,
which focuses on the competitive impact of conduct.”™

While the Panel considered including a specific civil provision for price dis-
crimination and promotional allowances it concluded that the reviewable
matters provisions, and particularly the abuse of dominant position provi-
sion (section 79), were broad and flexible enough to deal with anti-competitive
pricing conduct.

It is worth noting that during its consultation process the Panel heard from
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small business groups who opposed reform of the criminal pricing provisions.
The Panel concluded that “the benefit [of the criminal price discrimination and
promotional allowance provisions] to those businesses was overstated more a
matter of perceived, than real, benefit..” In particular, the Panel observed that
the provisions themselves were not effective at achieving the intent of Parlia-
ment when they were enacted:

[T]he existing provisions do not prevent a supplier from grant-
ing a discount or a rebate to a purchaser who buys more, and so
have done very little to protect small retailers from the exertion
of buying power on the part of large buyers. Rather, they have had
the perverse effect of discriminating against dynamic small busi-
nesses by permitting suppliers to make price concessions solely on
the basis of volume.™

It appears that the Panel did not consider reform of the predatory pricing
or price maintenance provisions in any detail, and the 1996 Report is silent
on these provisions. The legislative amendments to the CA which followed the
consultation process (Bill C-20 enacted in 1999) did not incorporate the Panel’s
recommendations on the criminal pricing provisions.

In the period following the Panel's 1996 Report and one month before the
first reading of Bill C-20, M.P. Dan McTeague introduced Bill C-235 (protec-
tion of those who purchase products from vertically-integrated suppliers
who compete with them at retail),” which proposed to amend the CA with
the objective of addressing certain forms of anti-competitive pricing activity.
This private members bill was prompted by allegations that major integrated
oil companies were squeezing the margins available to gasoline retailers.
Although Parliament decided not to proceed with Bill C-235, in April 1999, “the
Standing Committee on Industry voted: ‘that at its earliest convenience the
Industry Committee review the anti-competitive pricing practices within the
Competition Act and any related enforcement guidelines and operations of the
Competition Bureau.””®

In response, the Commissioner engaged Professors J. Anthony VanDuzer
and Gilles Paquet of the University of Ottawa in June 1999 to conduct an inde-
pendent study of “some of the provisions of the Competition Act dealing with
anti-competitive pricing practices by suppliers and powerful competitors and
the practices and procedures of the Competition Bureau relating to these pro-
visions. The provisions subject to review are those dealing with predatory
pricing, price discrimination and price maintenance and, to the extent that it
concerns pricing, abuse of dominance.””
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In November 1999, the Commissioner released and tabled before the Indus-
try Committee the comprehensive report of the authors (“VanDuzer Report”).
The VanDuzer Report examined the economic theory underlying competition
policy concerns regarding each of the pricing practices and reviewed the rele-
vant statutory provisions and the Bureau’s approach to enforcement of these
provisions, as well as the Bureau's enforcement record. Based on this analysis,
the authors identified concerns at several levels, in particular: that the pricing
provisions do not operate in a manner consistent with what economic theory
would prescribe; and that the Bureau's interpretation and enforcement of these
provisions are not always consistent with the provisions themselves or eco-
nomic theory. The VanDuzer Report found that the price discrimination and
price maintenance provisions are not accurate tools for addressing anti-com-
petitive behaviour and impose excessive compliance and monitoring costs on
businesses. Their chilling effect is further exacerbated by that fact that they are
criminal offences. With regard to predation, the authors indicate that:

[D]esigning rules to deal effectively with predation is the thorniest
problem related to anticompetitive pricing practices. The effects
can be devastating but are extremely difficult to distinguish from
the effects of aggressive competition, even with the expenditure of
substantial resources. One thing seems clear, the existing criminal
provision, suffers from some serious defects as an instrument to
provide relief in circumstances where predation exists.®

In a 2001 Ottawa Law Review article,* VanDuzer recommended that Canada
rely on the existing abuse of dominance provision rather than amend the exist-
ing provision to address the concerns identified. He asserted that the provision
in its existing state could address these forms of anti-competitive pricing in a
manner which is consistent with economic theory:

The analysis in the Pricing Report did not purport to provide a
road map to the development of a perfect set of rules to address
anticompetitive pricing practices. Its scope did not comprehend
horizontal price fixing, nor did it deal with non-pricing practices
which may be functionally equivalent to anticompetitive pricing.
It does, however, suggest some of the ways in which the current
criminal provisions of the Competition Act dealing with price dis-
crimination, predatory pricing and vertical price maintenance are
lacking, and concludes that dealing with such practices under the
abuse provision has several advantages. Consistent with the eco-
nomic analysis set out in Part II, for enforcement action to be taken
under section 79 the perpetrator must have market power and the
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effect of the alleged anticompetitive acts on competition must be
assessed. More than the current per se regime, the abuse provision
allows for a case-by-case analysis of behaviour which is sensitive to
the specific factors at play in a particular industry. It also permits
the Tribunal to look in a holistic way at the aggregate of anticom-
petitive acts, which may include more than pricing behaviour,
in a way that the narrow criminal provisions do not. This ability
will become increasingly important as the structure of industries
change in different ways in response to the challenges of the new
economy, including increased non-price competition.®

The VanDuzer Report specifically recognized that relying on section 79 is
not without challenges and dealing with these pricing matters (to the extent
possible) under section 79 is much less certain and predictable than the crimi-
nal provisions. While it recognized the limitations of guidelines, the VanDuzer
Report indicated that guidelines are very effective tools for both businesses
and the Bureau, as they disclose a clear approach to enforcement. Further-
more, unlike litigation, guidelines “can deal with issues comprehensively and
within an analytical framework, while decisions in individual cases contribute
only incrementally to the understanding of the law and the analysis may be tied
to the facts of each case.™*

Armed with the VanDuzer Report, it was in April 2002 that the House of
Commons Standing Committee on Industry, Science and Technology recom-
mended decriminalization of the pricing provisions of the CA. In its report
entitled A Plan to Modernize Canadas Competition Regime,®* the Committee
recommended the repeal of the criminal price discrimination, promotional
allowance, predatory pricing and price maintenance provisions, and the cor-
responding inclusion of such practices as potential anti-competitive acts for
purposes of the civil abuse of dominance provisions of the CA. With regard
to price maintenance, the Committee also recommended price maintenance
practices among competitors (i.e., horizontal price maintenance), whether
manufacturers or distributors, be added to the conspiracy provisions (section
45) of the CA.

The Commissioner and her staff at the Bureau objected to the decriminaliza-
tion of price maintenance in hearings before the Industry Committee in 2002
stating:

Well, when it comes to price discrimination and predatory pricing,
these are already reviewable under section 79. And as I said

earlier today, the price maintenance provision's been a very effec-
tive provision for us. We don’t really take many cases under any
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of those sections. We have been very careful in the last seven or
eight years to apply those provisions judiciously. We use a lot of
alternative case resolutions rather than prosecutions to get resolu-
tions to these matters quickly, without cost to us or to the private
parties. As long as those resolutions are effective and we don't have
repeat offenders, we find that is an effective way of dealing with
it. I'd challenge anybody to identify a price maintenance case that
we've taken in the last ten years that would not have pro-compet-
itive effects. This really shouldn’t be a problem.... In terms of those
situations where we apply price maintenance, I think it's appropri-
ate to have criminal sanctions. Where we think the situation is not
particularly egregious, we have used these alternative case resolu-
tions, which are effective. I don’t see that a civil provision would
improve the situation.*

In response to the Standing Committee’s Report, the government agreed
to consider the decriminalization of the price discrimination, promotional
allowance and predatory provisions in its next round of consultations on
amendments to the CA, but it specifically deferred consideration of the
decriminalization of price maintenance until the consultation on revisions to
conspiracy provisions was completed.*

In June 2003, consistent with its response to the Standing Committee’s
Report, the government launched a consultation process on proposed legis-
lative amendments with the release of Options for Amending the Compelition
Act: Fostering a Competitive Markelplace (the “Options Paper”) and the Bureau
mandated the Public Policy Forum to conduct consultations on the Options
Paper. In releasing the Options Paper, the government stated that it “is com-
mitted to modernizing the Compelition Act in the face of a rapidly changing
global economy and public consultations play a vital role in this process.” The
Public Policy Forum released its final report on these consultations on April 8,
2004.%

The Options Paper proposed repealing the criminal price discrimination,
promotional allowances and predatory pricing provisions and dealing with
these pricing behaviours under the existing provision for abuse of dominance.
It also envisaged that the proposed reforms on administrative monetary pen-
alties ("AMPs”) and civil cause of action would apply to the decriminalized
pricing provisions. The general purpose of these proposals was described by
the Public Policy Forum as “increas[ing] the effectiveness of enforcement
activities against anti-competitive pricing behaviour, while also encouraging
aggressive price competition.” The Public Policy Forum found that:



2012 CANADIAN COMPETITION LAW REVIEW 353

The majority of the intervenors supported the proposal to decrim-
inalize these provisions based on diverse, and often diverging
reasons. A large majority of the intervenors supported these pro-
posals to reform the pricing provisions and agreed that the current
provisions can discourage pro-competitive interactions. Some
intervenors supported these proposals to increase the effectiveness
of the Bureau’s enforcement. Considerable disagreement persists
on the need to implement AMPs and to expand the civil cause of
action for the practices covered by existing pricing provisions.*

On April 27, 2004, after the release of the Public Policy Forum’s Final Report,
the Bureau held an additional roundtable to discuss in greater detail the pro-
posals to strengthen the civil provisions (AMPs and civil cause of action) and
the reform of the pricing provisions. A few months later, on November 4, 2004,
Bill C-19: An Act to Amend the Compelition Act and To Make Consequential
Amendments to Other Acts was introduced into Parliament, proposing amend-
ments to the criminal pricing provisions as recommended by the government
in its Options Paper. Bill C-19 was referred to the Industry Committee before
second reading and the Committee held hearings with a number of stakehold-
ers starting in November 2004 and continuing into November 2005, when it
died on the Order Paper. During the hearings, small and medium enterprises
and consumer groups supported the decriminalization of the pricing pro-
visions on the condition that AMPs were made available under the abuse of
dominance provision.

In July 2007, the Conservative government announced the establishment
of the Competition Policy Review Panel (“CPRP”) and mandated it to review
Canada’s competition and foreign investment policies, and to develop recom-
mendations on how to make Canada more globally competitive. In June 2008,
the CPRP issued its recommendations.

While acknowledging that the CA is recognized internationally as being both
“modern and flexible;” and is not an impediment to Canada’s overall compet-
itiveness, the CPRP concluded that updating certain provisions of Canada’s
competition laws could facilitate long-term improvements to Canadas pro-
ductivity. Among the sweeping reforms to Canada’s competition and foreign
investment laws, the CPRP recommended that the federal government repeal
the outdated criminal price discrimination, promotional allowance and pred-
atory pricing provisions. The CPRP was of the view that criminal law should be
reserved for conduct that is unambiguously harmful to competition and where
clear standards can be applied, and that this was not the case for these pricing
provisions. Moreover, to treat such activities as civil matters (e.g., under the
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abuse of dominance provisions) would align Canadian competition law with
that in the United States.”

The CPRP also recommended that the government repeal the existing per se
criminal price maintenance provision and replace it with a new civil, effects-
based test (together with allowing a private right of enforcement of this new
provision). As noted by the CPRP, the criminal provision was broader than com-
parable law in the United States, and other similar provisions of the CA, such
as refusal to deal and exclusive dealing, address competition issues between
suppliers and resellers as civil matters. The CPRP concluded that resale price
maintenance should similarly be treated as a civil matter.*

5. Post-2009 - The Current Pricing Provisions and Their Implications

In March 2009, as part of the Budget Implementation Act rushed through
Parliament by Canadas Conservative government, Canadas criminal laws
respecting price discrimination, geographic price discrimination, promotional
allowances and predatory pricing were repealed. Additionally, the crimi-
nal offence of price maintenance was repealed and replaced with a new civil
reviewable practice of price maintenance.

Below is an overview of the 2009 amendments and their implications for
each of the pricing practices in question.

As a general observation, it is without question that these amendments were
widely welcomed by the business and legal communities. One of the principal
and intended effects of these amendments is the elevated importance of the
abuse of dominance provisions of the CA to an assessment of pricing practices.
In this regard, it is important to note that in March 2012, the Bureau issued for
public consultation Drafi Enforcement Guidelines: The Abuse of Dominance Pro-
visions (Sections 78 and 79 of the Competition Act) (2012 Revised Draft Abuse
Guidelines”). The 2012 Revised Draft Abuse Guidelines differ significantly in
both tone and substance from the prior draft issued in January 2009 (just a few
months before the amendments were enacted) and proposed to withdraw®
detailed and practical guidance that has been the subject of considerable
consultation in the past, creating a serious void in the guidance available to
businesses on the Bureau's approach to application of the abuse of dominance
provisions.”® In comparison, the 2009 Draft Guidelines* contained detailed
appendices dealing with practices in respect of which firms commonly seek
advice, namely exclusive dealing, product bundling, bundled or loyalty rebates
and denying a competitor access to a facility or service. While various com-
ments on the 2009 Draft Guidelines were provided to the Bureau, the move
towards detailed guidance was widely regarded as a positive and welcome
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development and it was anticipated that updated draft guidelines would
include a further developed version of the 2009 Draft Guidelines.

If the 2012 Revised Draft Abuse Guidelines are finalized in their current form,
Canadian businesses will be left with three short paragraphs to guide them
on the Bureau's approach to exclusionary practices and just two paragraphs
to guide them on the Bureaus approach to predatory conduct. In addition
the 2012 Revised Draft Abuse Guidelines depart from previous guidance in a
number of respects and deviate from appellate case law on the application of
section 79 of the CA. The broad and, in some cases, vague approach to the legal
and economic framework taken in the 2012 Revised Draft Abuse Guidelines
together with the absence of detailed guidance on specific practices creates
the impression that the Bureau is primarily concerned with preserving flexibil-
ity in enforcement rather than encouraging and facilitating compliance. While
maintaining flexibility in enforcement is not an illegitimate objective, there
is a significant risk that what is gained in preserving flexibility will be at the
expense of legitimate aggressive competition in the market.

The Bureaus proposed withdrawal of meaningful guidance on its enforce-
ment approach is troubling and in some respects undermines the impact of
the repeal of the criminal pricing provisions. As the Canadian Bar Association
stated in its submission on the 2012 Revised Draft Abuse Guidelines:

Guidelines play an important role in the business world. The
crucial role of guidelines is to communicate to the business com-
munity and the practicing bar two things: What the Bureau believes
the law to be (i.e., how it interprets the law); and how the Bureau
applies the law in its day to day activities. This communication is
essential if the Bureau is to be transparent and predictable in car-
rying out its statutory mandate. It permits businesses to factor the
Bureau’s positions into their business decisions.

We have an overarching concern that the current slimmed-down
Draft Guidelines have become less specific, less precise and more
qualified in many important respects. As drafted, we do not believe
that the Draft Guidelines accomplish either of the key functions of
guidelines.®

We hope that by the time this paper is published the Bureau will have con-
sidered the comments it has received as part of its consultation and recalled
VanDuzer’s comments that “[r]egardless of what happens in terms of legislative
reform, effective guidelines represent an important next step toward develop-

ing effective rules to deal with anticompetitive pricing practices in Canada.®
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(a) Repeal of Criminal Price Discrimination and
Promotional Allowance Provisions

The repeal of the criminal price discrimination and promotional allowance
provisions was widely welcomed and uncontroversial. As a result of these
amendments, businesses not holding a “dominant” market position are now
free to offer preferential pricing, trade spending programs or promotional allow-
ances to certain customers but not others, regardless of the relative volumes
purchased or the reasons for differential treatment. This is a significant change
for companies doing business in Canada as it provides them with consider-
ably more flexibility in customizing trade spend programs for each customer
and allows them to discriminate between their customers. However, dominant
firms still need to be mindful of the potential application of the abuse of domi-
nance provisions of the CA to their pricing and trade spend practices.

Businesses holding a dominant market position need only be concerned
where discriminatory pricing and promotional spending practices have an
anti-competitive (i.e., disciplinary, exclusionary or predatory) purpose directed
at the firm’s actual or potential competitors (e.g., aggressively targeting the cus-
tomers of competitors out of proportion to what may be found to be reasonably
warranted in a particular circumstance)” and are likely to result in a substantial
lessening or prevention of competition in the particular market. For example,
in Canada Pipe,®® the Commissioner alleged that Canada Pipe’s “stocking dis-
tributor program,” pursuant to which it gave loyalty rebates to its distributor
customers for stocking Canada Pipe’s products exclusively, was an abuse of its
dominant position. In the first instance, the Tribunal found that the exclusivity
program was not coercive in that distributors could exit the program at certain
times without penalty and were not impeded from purchasing from Canada
Pipe at undiscounted list prices, nor did the program impede entry. The Federal
Court of Appeal disagreed, finding that the program did in fact result in a sub-
stantial lessening or prevention of competition and remanding the case back
to the Tribunal.®

(b) Repeal of the Criminal Predatory Pricing Provisions

In contrast, the repeal of the criminal predatory pricing provisions of the CA
- leaving below-cost pricing to be examined only under the civil abuse of dom-
inance provisions - is likely to have only a minor practical impact on business
conduct for three principal reasons:

« As reflected in the 2008 Predatory Pricing Guidelines, the Bureaus
enforcement practice had been to examine all but the most egregious
allegations of predation (e.g., predation to enforce a conspiracy) under



2012 CANADIAN COMPETITION LAW REVIEW 357

the civil abuse of dominance provisions so, in this respect, the repeal
simply codified existing enforcement practice;

« Anti-competitive below average avoidable cost pricing occurs only rarely;
and

« Any loss of deterrent effect that may result from the repeal of the crimi-
nal provision is likely to be offset by the introduction of substantial AMPs
for conduct that has been found to be anti-competitive under the abuse
of dominance provisions.

As indicated above the Bureau is considering the repeal of its very impor-
tant guidance set out in its 2008 Predatory Pricing Guidelines. The 2012 Draft
Revised Abuse Guidelines reduce guidance on the application of section 79 to
predatory pricing allegations to two short paragraphs which contain certain
statements which depart from the 2008 Predatory Pricing Guidelines and

others that are ambiguous as their meaning.'”

(c) Section 76 and the Decriminalization of Price Maintenance

Historically, price maintenance was a per se criminal matter, subject to
unlimited fines, potential imprisonment and was actively enforced by the
Bureau. The March 2009 amendments to the CA replaced the criminal regime
with new civil rule of reason price maintenance provisions with private access
to remedies at the Tribunal, but to very limited remedies - no fines, no mon-
etary penalties, no ability to seek damages for the conduct. While certainly a
welcomed change, this was and continues to be a material shift in the law for
both the business and legal communities and the Bureau.

(i) The Elements

The new price maintenance provisions continue to have the elements of the

former criminal provision with some refinements'®

and materially increase
the applicant’s burden by adding a requirement that the price maintenance

activity is likely to have an “adverse effect on competition in a market.”
Under section 76 the Tribunal may make an order if it finds that:
(a) a person referred to in subsection (3) directly or indirectly

(i) by agreement, threat, promise or any like means, has influ-
enced upward, or has discouraged the reduction of, the price at
which the person’s customer or any other person to whom the
product comes for resale supplies or offers to supply or adver-
tises a product within Canada, or

(it) has refused to supply a product to or otherwise discriminated
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against any person or class of persons engaged in business in
Canada because of the low pricing policy of that other person
or class of persons; and

(b) the conduct has had, is having or is likely to have an adverse
effect on competition in the market.

The new civil provisions retain the standard defences to a refusal to supply
due to a customers low pricing policy, namely loss-leader selling, bait and
switch selling, misleading advertising, and unreasonable service levels, and

continue to allow suggested retail pricing and maximum retail prices.'*

Importantly, the prior criminal provision was applicable to attempts of a
supplier to influence price at which “any other person engaged in business
in Canada” supplies or offers to supply a product in Canada. This phrase has
been narrowed to apply only to the price at which “a supplier’s customer or
any other person to whom the product comes for resale” supplies or offers to
supply a product in Canada. “Attempts” to influence prices upward are there-
fore no longer prohibited. In addition, Parliament chose to reintroduce the
word “resale” to the new civil provision. The decision to specifically reference
“resale” in section 76 reflects Parliament’s intent to return to the previous
approach, and thereby limit the Tribunal’s jurisdiction to review and prohibit
alleged price maintenance conduct only where such conduct occurs within
the context of a vertical, reseller relationship.'” Indeed, the predecessor price
maintenance provision had been criticized for being too broad and capturing
horizontal behaviour which could be adequately addressed under the criminal
conspiracy provision in section 45.

The most significant change to the substantive provision is the requirement
to demonstrate that the conduct has had, is having or likely to have an adverse
effect on competition in a market. The requirement to demonstrate an adverse
effect on competition reflects recommendations of the VanDuzer Report as
well as recommendations of the CPRP. Both were of the view that prior to a
determination that price maintenance conduct violates the CA, it must be
demonstrated by the applicant that the price maintenance has an anti-com-
petitive effect.'*

The only other provision of the CA with the requirement to prove an adverse
effect on competition is section 75, the refusal to supply provision. In the
context of section 75 applications, in Nadeau'" and B-Filer'*® the Tribunal pro-
vided insight into the meaning of this requirement. The Tribunal held that
the provision requires a comparative “assessment of the competitiveness or

likely competitiveness of a market with, and without, the refusal to deal."”
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Competitiveness is evaluated in relation to the degree of market power that
prevails in the market. The question then is whether, as a consequence of the
refusal to deal, the remaining market participants are placed in a position of
created, enhanced or preserved market power.'”® The main difference between
paragraph 75(1)(e) and other similar civil sections in the CA, such as section 79
(abuse of dominance) and section 92 (mergers), is that the practice of refusal
to deal does not require that the adverse impact be substantial. The Tribunal’s
only comment in this regard in the B-Filer case was that an adverse impact is
less than a substantial one.'”

(if) Remedies

Even if each of the elements of the new section 76 is satisfied and the Tribu-
nal decides to exercise its discretion and order a remedy, limited remedies are
available. The Tribunal is permitted, upon application of the Commissioner or
a private person with leave, to make an order prohibiting the price mainte-
nance activity or requiring the supplier to supply on usual trade terms. The
Tribunal is not empowered to order financial penalties. In addition, no provi-
sion is made to allow a private party to sue for damages based on a breach of
these provisions.

(iii) The Implications

The decriminalization of price maintenance and its new civil framework
provide manufacturers and wholesalers substantially more flexibility with
respect to pricing programs than under the old regime. For example, minimum
advertised price programs, once strictly forbidden in Canada, are now permis-
sible in Canada unless they are likely to have an adverse effect on competition
in the relevant market. It is now more onerous to obtain a remedy for price
maintenance and the remedies under the section are very limited.

With the inclusion of a competitive effects requirement, the new civil price
maintenance law conforms the Canadian treatment of resale price mainte-
nance, to some extent, with the “rule of reason” approach taken by the United
States Supreme Court in Leegin''® More importantly, it has focussed the
dialogue in Canada on the central question of when is engaging in price main-
tenance anti-competitive?

As has been recognized by three Government-initiated studies (the Van-
Duzer Report,'! the 2002 Report of the Parliamentary Standing Committee''*
and the CPRP'¥) as well as the Bureau,"* price maintenance activity - even if
engaged in by a monopolist - is not inherently anti-competitive. As the United
Sates Supreme Court stated in Leegin, the “economics literature is replete with
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pro-competitive justifications for a manufacturer’s use of resale price mainte-
nance.''s In particular, the United States Supreme Court agreed that minimum
resale price maintenance can stimulate inter-brand competition by reducing
intra-brand competition. Price maintenance generally reflects the decision of
a supplier, acting unilaterally, to adjust the mix of price and non-price dimen-
sions of competition among its retailers. It is an efficient tool to address the
free rider problem by rewarding those who invest in promotional and support
services for the product and to facilitate entry of new firms or brands by assur-
ing retailers a reasonable margin.

The economics literature has identified four circumstances in which resale
price maintenance might be anti-competitive:

«  Facilitating an Upstream Cartel - Manufacturers may find it easier to
coordinate on retail prices than on wholesale prices, which are harder
to observe and monitor because they are not posted and may be part of
more complicated contracts and may vary across regions. By implement-
ing retail price floors the cartel members have a mechanism which both
stabilizes retail prices and allows for easy monitoring of each supplier’s
activity and easy detection of cheating on the price-fixing agreement.

« Facilitating a Downstream Cartel — Retailers may collectively coerce
suppliers to implement price maintenance where they are concerned
about price discounting or the threat of potential entry by discounters.

«  Downstream Exclusion - When used by a dominant retailer to protect it
from retailers with better distribution systems and lower cost structures,
price maintenance activity may inhibit or delay innovation in distribu-
tion or exclude discount retailers.

«  Upstream Exclusion - Price maintenance may be an exclusionary prac-
tice when used by a dominant manufacturer to give retailers an incentive
not to sell the products of its rivals.

When considering these theories of potential anti-competitive harm, one
of the principal practical questions raised is why would the Commissioner
resort to using section 76 to address these types of harms? The Commissioner
has much more effective tools in section 45, the criminal cartel provision, to
address situations where price maintenance is used to facilitate upstream
and downstream cartel activity, and in section 79, abuse of dominance, to
address situations where price maintenance is used to facilitate upstream and
downstream exclusion. Furthermore, subsection 76(11) would prevent the
Commissioner from bringing concurrent sections 45/76 or sections 79/76 pro-
ceedings. Where the principal concern about a person’s conduct is that it is
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abusive or that its purpose is to facilitate a conspiracy, the Commissioner can
be expected to be reluctant to bring an application under section 76 knowing
the best remedy available is a prohibition order.

On the other hand, there may be circumstances where neither the abuse of
dominance provisions nor the criminal conspiracy provisions would most effec-
tively address the conduct by the supplier engaged in the price maintenance
activity. For example, where a resale price maintenance policy is imposed on
retailers at the insistence of a dominant retailer seeking to prevent discount-
ing, it is the dominant retailer rather than the supplier imposing the policy that
may be engaged in an abuse of dominance. In these circumstances, it may well
be useful for the Bureau to have a legal avenue to prevent the supplier from con-
tinuing the price maintenance policy as an alternative or in addition to taking
steps against the retailer under the abuse of dominance provisions. Moreover,
in these circumstances, since the abuse of dominance provisions are exclu-
sively enforced by the Commissioner, a separate price maintenance provision
which includes a private right of access provides retailers denied the opportu-
nity to compete on price with a means to challenge a price maintenance policy.

Similarly, even where there is suspicion that a supplier has instituted a price
maintenance policy to facilitate a conspiracy among retailers, it may be dif-
ficult to establish a criminal standard of proof that the supplier “aided and
abetted” retailers in criminal conduct. In these circumstances, it may well be
useful for the Bureau to have an alternative provision to rely on to bring such a
price maintenance policy to an end.

As the Bureau has not provided guidance on how the civil price maintenance
provisions will be applied in practice and there is not yet jurisprudence on the
scope of section 76, it is less clear whether the Bureau (or the Tribunal) would
seek to apply the price maintenance provisions to address vertical conduct that
results in higher retail prices where such conduct is not motivated by one of
the four anti-competitive explanations for price maintenance outlined above.
Accordingly, the limits of pro-competitive justifications for price maintenance
engaged in suppliers with market power, such as brand positioning and a desire
to prevent free riding, are uncertain, particularly in circumstances where such
policies bring about a decline in inter-brand competition.

(iv) Commissioner of Competition v. Visa Canada
Corporation and MasterCard International Incorporated
—The First Challenge Under Section 76

The new civil price maintenance provision is currently being put to the test in
a case that is now pending before the Tribunal."® In December 2010, less than



362 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE Vol. 25, No. 2

two years after section 76 came into force, the Commissioner filed an appli-
cation challenging certain practices of Visa Canada Corporation (“Visa”) and
MasterCard International Incorporated (“MasterCard”) under section 76 of
the CA."" In short, the Commissioner alleges that the no surcharge rule'*® and
honour all cards rule' (“Rules”) of Visa and MasterCard (“Respondents”) have
an adverse effect on competition by limiting the ability of merchants, through
either the implementation of surcharges or the denial of certain types of credit
cards, to steer customers to other forms of payment. The Commissioner further
claims that the ability to steer customers to other forms of payment would, in
turn, give merchants additional leverage in obtaining lower merchant discount
rates (“MDRs,” the fees paid by merchants to acquirers) in their negotiations
with acquirers. The Commissioner also claims that reduced MDRs would result
120

in lower prices for consumers.

The Respondents and the Intervenors'*

argue that there is no resale of any
Visa or MasterCard product by acquirers to merchants, nor is any Visa or
MasterCard product sold by merchants to consumers. Further, even if there
is such a resale (which is denied), the Rules do not have an adverse effect on
competition. Instead, the Rules are pro-competitive and reflect efficiency-
enhancing business practices intended to protect the value of the credit card
brands by ensuring that cardholders have a uniform experience that is pos-
itive, convenient, safe, and reliable when they choose to pay using their Visa
or MasterCard credit card. Moreover, the Visa and MasterCard credit card
networks are complex, competitive ecosystems involving cardholders, mer-
chants, acquirers, issuers, and the networks themselves, and the elimination
of the Rules is likely to have unintended, adverse consequences. For example,
assuming surcharging becomes widespread and has the effects contended by
the Commissioner, eliminating the no surcharge rule would harm issuers and
consumers by reducing credit card benefits, rewards, and overall credit card
usage, but at the same time, would create a new profit centre for merchants;
and eliminating the honour all cards rule would harm issuers and consumers
by undermining the core value proposition of credit cards — namely, their ubig-
uity and certainty of acceptance.

The Commissioner’s legal theory of the case is novel in two key respects.
First, it differs from Canadian jurisprudence in the vertical price mainte-
nance context as the relationship between Visa or MasterCard, acquirers and
merchants is not a vertical distribution relationship whereby a wholesaler or
distributor sells a product to its customer, who in turn resells that product to
an end-user. The Respondents and Intervenors argue that Visa and Master-
Card do not sell any product or service to acquirers which is then resold to
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merchants; rather, acquirers sell a wholly different set of services to merchants
than those provided to acquirers by Visa and MasterCard.

Second, the Commissioner’s case does not follow the chain of causality set
out in section 76 of the CA. Section 76 requires that the applicant first show
that the subject conduct (in the case of Visa and MasterCard, the imposition
of the Rules) is resale price maintenance. Only after proving on the balance of
probabilities that the subject conduct is resale price maintenance, the appli-
cant ust show that that same conduct, the resale price maintenance, has an
adverse effect on competition. If the applicant is unable to demonstrate that
the conduct is resale price maintenance, the Tribunal has no jurisdiction to
grant an order under section 76. Similarly, if the applicant is successful in
establishing that the conduct is resale price maintenance but is unable to
show that the resale price maintenance has had, is having or is likely to have
an adverse effect on competition, the Tribunal has no jurisdiction to grant an
order under section 76. This is similar to other vertical restraint provisions in
the CA. Refusal to deal in section 75 and exclusive dealing, market restriction
and tied selling in section 77, each require that the applicant first demonstrate
that the subject conduct fulfills the statutory requirement, and only then does
the applicant move on to demonstrate the competitive impact on a market.

Instead, the Commissioner alleges that the Rules adversely affect competi-
tion, and therefore influence upward the default interchange rates set by Visa
and MasterCard and charged by issuers to acquirers, which are then passed
on by acquirers to merchants as part of the MDRs. In our view, the Commis-
sioner’s application appears to conflate the two distinct elements of section
76." The Commissioner’s proposed interpretation of section 76 suggests that
any conduct by a supplier that increases the costs incurred by a downstream
party could be challenged as price maintenance, even if that downstream party
makes a legitimate business decision to increase its prices so as to cover its
own increased costs.

Until the Tribunal renders its decision in this case, there will continue to be
uncertainty as to the scope of the civil price maintenance provision and the
type of conduct which may be found to be offside of section 76.

6. Concluding Comment

Following more than 30 years of debate and study about how best to address
vertical pricing conduct under Canadian competition law, Parliament took
steps in 2009 to reflect the consensus that such conduct should be decriminal-
ized and, moreover, subject to remedial action only when engaged in by a firm
withamarket position sufficient to affect market dynamics. While other changes
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to the CA implemented at the same time, including the strengthening of the
abuse of dominance provisions through the inclusion of administrative mon-
etary penalties, overshadowed the repeal of the criminal price discrimination,
promotional allowance, and predatory pricing provisions and the decriminal-
ization of the price maintenance provisions, the importance of these changes
to the modernization of Canada’s competition law and the competitiveness and
efficiency of the Canadian economy should not be underestimated. However,
the Bureau has a critical role to play to ensuring the objectives of these reforms
are realized. Now that Canadian businesses are no longer constrained by strict
provisions of the CA dictating the limits of acceptable vertical pricing conduct,
meaningful guidance from the Bureau is needed on how it intends to apply the
abuse of dominance provisions to pricing practices in order not to undermine
Parliament’s objective in decriminalizing vertical price restraints and eliminat-
ing the chill on pro-competitive pricing practices.
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Appendix A - Chart of Resale Price Maintenance Cases
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in accordance with the suggestion, unless the supplier also makes it clear that the

customer is not required to abide by the suggestion and that the relationship with

the supplier will not suffer should the customer choose not to do so. This must also

be clear in any advertising a manufacturer produces.

193 Principles of statutory interpretation suggest this is the correct approach. See

Ruth Sullivan, Sullivan on the Construction of Statutes, 5™ ed. (Markham: LexisNexis

Canada Inc., 2008) at 579:“It is presumed that amendments to the wording

of a legislative provision are made for some intelligible purpose: to clarify the

meaning, to collect a mistake, to change the law. A legislature would not go to the

trouble and expense of amending a provision without any reason.” See also Ruth

Sullivan, Statutory Interpretation, 2d ed. (Toronto: Irwin Law, 2007) at 293: Relevant

inferences may be drawn “from the pattern of formal and substantive change...If

the changes have been substantive, the interpreter must try to discover the reasons

for the change. It is sometimes possible to detect trends or patterns in successive

amendments...Once documented, such patterns and correlations can be strong

evidence of legislative intent”

1% VanDuzer Report at 84: “In order to target anticompetitive conduct accurately,

competition rules dealing with vertical price maintenance should take into account

(a) the market power of the supplier, including the availability of alternative sources

of supply, and (b) the competitive effects of the price maintenance, including any

efficiency based explanations.” Compete to Win at 61: “repeal the existing resale price

maintenance provisions and replace them with a new civil provision to address

this practice when it has an anti-competitive+ effect. This new provision should be

subject to the private access rights before the Competition Tribunal”

1% Nadeau Poultry Farm Limited v. Groupe Westco Inc. et. al. (2009 Comp. Trib. 6) at

paras. 365-366, aff'd 2011 FCA 188.

19 B-Filer Inc. v. Bank of Nova Scotia (2005) 44 C.PR. (4th) 214 (Comp. Trib.).

197 Ibid. at para. 200.

198 Jbid. at para. 208.

199 Jbid. at para. 211.

9] eegin Creative Leather Products, Inc. v. PSKS, Inc., 127 S. Ct. 2705 (2007) (“Leegin”).

" VanDuzer Report.

2 A Plan to Modernize Canada’s Competition Regime.
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"3 Compete to Win.

"'4|n the Bureau’s 1997 submission to the OECD Policy Roundtable on Resale Price
Maintenance, the Bureau commented that economic theory regarding resale

price maintenance generally falls into two categories: those situations where

the practice can be welfare-enhancing, and those where the practice has the
potential to be anti-competitive. The Bureau explained that welfare-enhancing
practices, by increasing the dealer’s margin on sales, increases the dealer’s desire
for additional sales of that brand, which in turn induces the dealer to invest in the
services. As a result, resale price maintenance aligns supplier and dealer incentives
so that the resulting combination of price and service maximizes the value of the
product. In contrast, a practice is likely to be welfare-reducing if its purpose is to
facilitate either an upstream or downstream cartel. See OECD, Policy Roundtable

on Resale Price Maintenance (1997) at 35-36, available at http://www.oecd.org/
dataoecd/35/7/1920261 .pdf.

>/ eegin at 9.

"'6The six week hearing ended on June 21, 2012.

7 Commissioner of Competition v. Visa Canada Corporation and MasterCard
International Incorporated et al, CT-2010-010. The authors of this paper act as counsel
to an intervening party, Canadian Bankers Association. The public versions of the
filings of the Commissioner, the Respondents and the Intervenors can be accessed
through the Competition Tribunal’s website.

"8This rule prohibits merchants that choose to accept Visa or MasterCard credit
cards from charging cardholders a fee when using a Visa or MasterCard as their
method of payment.

"This rule prohibits merchants who choose to accept Visa or MasterCard credit
cards from refusing to accept a valid Visa or MasterCard credit card.

120Sjgnificantly, the Commissioner’s application and requested order assumes

the following causal chain of events: (1) a significant number of merchants

will surcharge or decline certain MasterCard or Visa credit cards, or Visa and/or
MasterCard will fear such surcharging or card declines; (2) there is an actual or
expected significant loss of transaction volume on the Visa and/or MasterCard credit
card networks; (3) Visa and/or MasterCard lower their default interchange rates in
response to the volume loss; (4) acquirers charge lower MDRs to their merchant
customers; and (5) merchants pass on these cost savings to their customers in the
form of lower retail prices.

21The Canadian Bankers Association and The Toronto-Dominion Bank intervened in
this proceeding.

1221n Canada Pipe at paras. 26, 28., the Federal Court of Appeal found that:

“Each statutory element must give rise to a distinct legal test, for otherwise the
interpretation risks rendering a portion of the statute meaningless or redundant....
[Ilt is important that the correct approach to the overlapping use of supporting
evidence in the competition context be properly understood, so as to avoid the
interpretive danger of impermissible erosion or conflation of the discrete underlying
statutory tests. Although a particular piece of supporting evidence may be
employed as an indirect indicator in respect of more than one element, the elements
themselves must remain conceptually distinct.”



