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1. Introduction

his issue is dedicated to reflecting on the so-called “modern” edition
I of Canadian competition law as enacted in the Competition Act® (the
“Act”)in 1986. An important part of that modern law is the civil review-
able practice of abuse of dominant position, addressed in section 79 of the Act.
In this article, we discuss the evolution of the substantive abuse of dominance
provision into its modern form, the development of jurisprudence and enforce-
ment guidance on section 79 during the “modern” period, stretching from 1986
to the late 2000s, and the key issues that remain for elaboration in future cases.
We then identify a turning point, coinciding with significant amendments to
the Act in 2009, that marks an arguable shift to an emerging “post-modern”
approach to abuse of dominance in Canada. We address the changes taking
placein the post-modern period and what these might mean for the philosoph-
ical integrity of the Act, the future interpretation and enforcement of section
79, and the potential for further reform of the abuse of dominance provisions
and the non-merger reviewable practices in Part VIII more broadly. We identify
a trend of increased uncertainty for firms seeking to comply with the abuse of
dominance provisions and query whether section 79 is evolving in a direction
that overreaches and undermines the objectives of the original abuse of dom-
inance provisions.

2. History and Genesis of Section 79

2.1 Combines Investigation Act

The reviewable practice of abuse of dominance, currently under section 79
of the Act, replaced the previous offence of criminal monopolization under the
Combines Investigation Act® (the “CIA”). Section 33 of the CIA specified that to
be “a party or privy to or knowingly assist in, or in the formation of, a merger
or monopoly” was an indictable offence with a maximum two-year sentence.*
Under section 1 of the CIA, “monopoly” was defined as a situation where:

one or more persons either substantially or completely control
throughoutCanadaoranyareathereoftheclassorspeciesofbusiness
inwhichtheyareengagedandhaveoperatedthatbusinessorarelikely
to operate it to the detriment or against the interest of the public...*
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As a criminal offence, the impugned monopoly had to be proven beyond a rea-
sonable doubt. The “one or more persons” element provided for the possibility of
joint control ofamarket. “Public detriment” was otherwise undefined in the CIA.

However, the criminalization of monopolies came to be regarded as largely
ineffective. Only a single contested proceeding resulted in a conviction,® and
the Supreme Court of Canada’s decision in R. v. K.C. Irving Ltd.” upheld the
acquittal by the appellate court, holding that the provision required evidence
of public detriment. The Court stated that it was incorrect to presume public
detriment from the fact of control.?

2.2 The 1986 Act and Section 79

As part of broader reform proposals for Canadian antitrust law, various
reports proposed alternative methods of addressing monopolies and mergers
leading up to the 1986 amendments. The 1969 Economic Council of Canada
report® envisioned the ultimately-adopted two-track approach, recommend-
ing that criminal sanctions apply only to collusive arrangements, resale price
maintenance and misleading advertising,' and proposing the creation of a
civil tribunal that would review whether mergers and certain trade practices
were ‘on balance in the public interest.”"! The Economic Council proposed that
none of these trade practices would be treated as undesirable per se; rather,
“the presumption would be that while the practices could well be harmless or
even beneficial to the public in some circumstances, they could be harmful in
others”? It recommended that legislation identify a list of such trade practices
and provide evaluative criteria for assessing whether the designated practices
were detrimental to the public.”

Following the 1973 decision to tackle reform of Canada’s antitrust frame-
work in two separate stages,' the Minister of Consumer and Corporate Affairs
requested a committee headed by Professor L.A. Skeoch to develop recommen-
dations on the “Stage II” reforms, including those addressing monopolization
and mergers. The 1976 Skeoch-McDonald report's recommended against pol-
icies designed to dissolve or unwind entities currently possessing market
power,'® and stated that “the basic concern of public policy in this area is to
assure so far as possible that monopoly power is not used in such ways as to
interfere with dynamic change and with the achievement of real-cost econo-
mies”"” To this end, the report proposed that “dominant firms be prohibited
from engaging in forms of conduct which constitute the abusive use of monop-
oly power

This approach to anti-competitive conduct was embodied in draft legislation
in several abortive attempts to reform the CIA during the 1970s. Following these
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failures at reform, a 1981 discussion paper from the Bureau of Competition
Policy® again identified the demerits of a criminal sanction for monopoliza-
tion,” and instead proposed to introduce a single monopolization provision
that would address both unilateral and joint monopoly situations under civil
procedures.” The paper also proposed that “anticompetitive conduct employed
to create, entrench or extend monopolies” be controlled. The discussion paper
defined “anticompetitive conduct” as “conduct of a restrictive, exclusionary or
predatory nature,” and set out a list of proposed examples of such conduct.”

The 1986 amendments under Bill C-91, which created the Act, followed this
general approach. Bill C-91 eliminated the criminal offence of monopoly under
section 33 and instead introduced the reviewable practice of abuse of dom-
inance. A government guide to the amendments® stated that replacing the
criminal offence was warranted since the conduct in question “is not generally
considered criminal in nature,” anti-competitive conduct, rather than “notions
of monopoly and public detriment,” should be the focus of the inquiry, and crim-
inal sanctions are not well-suited to remedying an abuse of market power.”

The new Act reflected a restructured regime for enforcement of competition
law such that various types of anti-competitive conduct were to be considered
as civil reviewable practices with injunctive relief and other remedial mea-
sures available to restore competition in affected markets. As the guide to the
amendments stated:

One of the long standing weaknesses in the basic structure of the
[CIA] is the assessment of complex economic activity in a criminal
law setting. ... Under the current criminal jurisdiction, although
order making powers are available in extraordinary circumstances,
the normal penal powers of fine and imprisonment are ill-suited to
the [CIA's] objective of maintaining and restoring competition. The
adjudication of civil matters by a specialized Competition Tribunal
will permit more sophisticated judgment, a better understand-
ing of the business reality, a more flexible process, and, above all,
timely decision-making, which is consistent with the policy under-
lying the [CIA].*

Along with abuse of dominance, other reviewable practices were included
under Part VII (now Part VIII) of the Act, including refusal to deal (now section
75 of the Act) and exclusive dealing, tied selling and market restriction (now
section 77 of the Act). These latter practices had been created in “Stage I”
reforms of the CIA, and the then-existent Restrictive Trade Practices Commis-
sion (“RTPC”) had been vested with quasi-judicial authority to make orders to
prevent such conduct. Notably, in addition to its adjudicative functions, the
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RTPC had investigative functions, being able to gather evidence and direct
further investigation. In Hunter et al. v. Southam Inc.*® however, the Supreme
Court of Canada held that these investigative functions impaired the ability of
the RTPC to function as an impartial adjudicative body.”

To address these concerns, the 1986 amendments created the Competi-
tion Tribunal (the “Tribunal”), composed of judges from the Federal Court of
Canada and lay persons, to adjudicate civil reviewable practices under the new
Act. Sitting in each case as a panel of three members, the Tribunal is chaired by
a judicial member, and questions of law are determined solely by the judicial
members while questions of mixed fact and law are determined by all members
of the panel .

A tribunal process, rather than a court process, was chosen because “it would
provide greater potential for expertise in economics and business, and would
permit more scope for response by the decision maker to social and economic
change” Nonetheless, by including judges alongside lay members, the gov-
ernment favoured a “highly judicialized” tribunal to ensure impartiality, due
process and certainty in the adjudication of the Act.*

Following the 1986 amendments, abuse of dominance was created under
section 51 (now section 79) of the Act, and, except for the recent addition of
new remedies in 2009, the structure of the provision has remained effectively
unchanged. Abuse of dominance involves three elements, each of which must
be proved by the Commissioner of Competition (the “Commissioner”) before
the Tribunal may issue a remedial order:

1. [O]neormorepersonssubstantially or completely control, through-
out Canada or any area thereof, a class or species of business;

2. [TThat person or those persons have engaged in or are engaging in
a practice of anti-competitive acts; and

3. [TThe practice has had, is having or is likely to have the effect of
preventing or lessening competition substantially in a market.*!

For the “substantially and completely control” element, “control” has been
held to be synonymous with market power, which is defined as the ability to set
prices above competitive levels for a considerable period of time.** Establishing
market power requires defining the relevant market and demonstrating that
“one or more persons” possesses market power within it. “One or more persons”
extends the reviewable practice to “joint dominance” situations where two or
more unaffiliated firms jointly control a market.

“Anti-competitive acts” are enumerated non-exhaustively in section 78,
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and broadly have been held to encompass conduct with an “intended negative
effect on a competitor that is predatory, exclusionary or disciplinary.® Only a
“practice” of anti-competitive acts will trigger section 79, and the Tribunal has
held that a practice may exist where there is more than an isolated act or acts
and that different individual anti-competitive acts taken together may consti-
tute a practice.”

The “substantial lessening or prevention of competition” (the “SLC”) element
requires evidence that the impugned anti-competitive acts preserve or enhance
the respondent’s market power.* Subsection 79(4) requires that, when deciding
whether conduct is likely to result in a SLC, the Tribunal shall consider whether
the practice results from the respondent’s superior competitive performance.”

Where abuse of dominance is established, the Tribunal may make an order
prohibiting the impugned conduct and is also authorized, if an injunction is
not likely to restore competition in the relevant market, to “make an order
directing any or all the persons against whom an order is sought to take such
actions, including the divestiture of assets or shares, as are reasonable and as
are necessary to overcome the effects of the practice in that market.™®

Breach of an order made by the Tribunal under the Act, including an order
made under section 79, is a criminal offence.*®* Moreover, while private actions
for injunctive relief or damages are not available in respect of conduct contrary
to section 79, parties who have suffered loss or damage as a result of the failure
of any person to comply with an order of the Tribunal may sue for damages
resulting from the breach of the order.”

Broadly, the abuse of dominance provision was intended to “ensure that dom-
inant firms compete with other firms on merit, not through the abuse of their
market power.* The guide to the amendments further noted that, by requiring
“an anti-competitive object,” the provision “is structured to ensure that it does
not create an impediment to aggressive, pro-competitive behaviour.*

The guide also noted that the rationale for including “one or more persons”
in the first element of abuse of dominance was to “continue to allow the appli-
cation of the law to behaviour engaged in by unaffiliated persons.™ The guide
stated that retaining “joint dominance” in combination with a “substantial or
complete control” test “would provide greater protection for small business
and consumers.™

On remedies, the guide stated that “[t]he discretion available to the Tribu-
nal in respect of abuse of dominance will be restricted to remedies sufficient to
overcome the effects of the anti-competitive practices and restore competition

in the marketplace™
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Finally, with regard to the superior competitive performance defence, the
guide stated:

The consumer benefits when product innovation or improved dis-
tribution systems result in a firm outdistancing its rivals in the
marketplace. If competitors fall from the market because a dom-
inant competitor is more effective in meeting consumers needs
[sic], this is not an abuse of market power, but rather a natural con-
sequence of the competitive process.*

3. Developments in the Modern Era

The “modern era” has been characterized by “a program of compliance” that
stressed voluntary conformity with the Act, facilitating compliance in par-
ticular situations through communication and education, and responding to
non-compliance through a variety of enforcement tools.* In general, over the
two decades from 1986 to 2007, the Commissioner brought relatively few abuse
of dominance cases to the Tribunal. These cases tended to be focused on exclu-
sivity arrangements. The relatively thin case law was complemented by detailed
guidance from the Competition Bureau (the “Bureau”) about how it viewed
conduct in particular industries and circumstances. The approach emphasized
voluntary corrective action, escalating to formal orders on consent and con-
tested proceedings if the impugned conduct could not be resolved voluntarily.*

3.1 Jurisprudence

During the first twenty years under the abuse of dominance provisions, the
Commissioner initiated nine Tribunal proceedings under section 79, with six
contested® and three brought as consent orders.* In other cases, the Commis-
sioner has also resolved concerns under section 79 by accepting an enforceable
undertaking.®' The Federal Court of Appeal (the “FCA”) has rendered a deci-
sion in only one appeal from a finding of the Tribunal in regard to section 79:
Canada Pipe.

The Commissioner has been largely successful in the contested cases to date,
with the Tribunal issuing remedial orders in four of five fully litigated cases:
Nutrasweet, Laidlaw, Nielsen and Tele-Direct.® In general, these earlier con-
tested cases each involved some form of exclusive contracting that was found
to have raised barriers to entry. Market definition and market power were gen-
erally assessed not on the basis of whether prices could be raised from their
present level, but relative to a counterfactual in which competitive pricing pre-
vailed (i.e., absent the allegedly anti-competitive conduct). Broadly, in each case
the relevant barriers to entry were found to lessen the competitive constraint
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on pricing in the relevant market, securing the market power of the respondent
and substantially lessening competition relative to the counterfactual.

In Nutrasweet, the Tribunal focused on the respondent’s branded ingredi-
ent strategy, which involved discounts to customers of aspartame in return for
exclusively displaying the respondent’s brand logo on downstream products.
The Tribunal held that these requirements and other contractual restrictions
created substantial switching costs for aspartame customers that entrenched
the respondent’s market power.

In Laidlaw, the Tribunal found that long-term contracts for local waste dis-
posal services, which included liquidated damage clauses and had termination
dates that were staggered between customers, resulted in substantial switch-
ing costs and inhibited competitors from obtaining a minimum efficient scale.
The Tribunal also rejected efficiency explanations that exclusivity was required
to justify making customer-specific investments.

In Nielsen, the Tribunal found that long-term, exclusive contracts with
upstream providers of retail scanner data and with downstream custom-
ers of aggregated scanner data reduced the volume of business available to a
would-be entrant in the market for scanner-based tracking services, thereby
diminishing the competitive constraint that would otherwise exist and secur-
ing the respondent’s market power.

In Tele-Direct, the Tribunal considered allegations that a publisher of directory
advertising had engaged in a range of anti-competitive conduct. The Tribu-
nal held that discriminatory treatment of advertising space ordered through
advertising consultants constituted anti-competitive acts that substantially
lessened competition. Advertising consultants were compensated by their
clients based on their ability to reduce advertising expenditures in directories
while maintaining the overall effectiveness of client advertising. However, the
Tribunal held that the respondent’s refusal to deal with advertising consultants
on behalf of advertisers was not anti-competitive, accepting the business justi-
fication that this would have required the respondent to incur additional costs.
The Tribunal also found that the respondent’s targeting of particular markets
with price cuts and incentives for advertisers, and structuring commissions to
encourage agencies to recommend advertising in the respondent’s directories
over other publications were not anti-competitive acts. The Tribunal also held
that the respondent did not have market power in the market for advertising
services, and therefore bundling of advertising services with advertising space
did not constitute an abuse of dominance. However, the Tribunal also found
pursuant to section 77 that the respondent’s bundling of advertising services
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with advertising space constituted tied selling, and ordered Tele-Direct to
unbundle the products.

The Commissioner was unsuccessful at the Tribunal in Canada Pipe, with
the Tribunal holding that a rebate program for exclusively purchasing certain
plumbing products from the respondent did not provide grounds for an order.
The Tribunal found that the challenged rebates did not raise switching costs
so as to prevent customers from purchasing from competing suppliers, and
found that the Commissioner had not proven that the conduct resulted in a
SLC. However, on appeal, the FCA held that the Tribunal had applied the wrong
legal tests for the “anti-competitive act” and SLC elements of section 79. After
stating the appropriate tests, the FCA referred the matter back to the Tribunal
for a re-determination. The Commissioner and respondent ultimately reached
a consent agreement before the re-determination hearing.*

3.1.1 The Tribunal’s Approach in Each Case

3.1.1 Market Power

“Market power” was found in Nufrasweet on the basis of high market share
(i.e., exclusive contracts for over 90% of the aspartame supplied in Canada),
high barriers to entry (e.g. process patents, significant start-up costs and econ-
omies of scale in production) and the exclusive-use constraints in contracts
with the largest customers.>

In Laidlaw, the Tribunal found that entry barriers were generally not high (i.e.,
the purchase of trucks and containers were not prohibitive sunk costs) but that
the exclusive contracting by the respondent had created significant barriers
to entry by inhibiting a competitor’s acquisition of a sufficient customer base
within a reasonable period of time to allow its business to become profitable.>

In Nielsen, the Tribunal found market power on the basis of high market share
(holding that its 100% share of the relevant market warranted a prima facie
determination of market power) and the inability of downstream purchasers
to limit the sole supplier’s market power.*

In Tele-Direct, the Tribunal found market power in the market for advertising
space on the basis of “indirect” structural conditions, including market share
(with the respondent holding an 80% share even where it faced the most signifi-
cant competition) and high barriers to entry (despite evidence of entry by niche
directories and some successful entry into broad directories, there were high
sunk costs for entry and significant incumbent advantages).” The Tribunal also
relied on “direct” indicators of market power, including evidence of economic
rents (in the form of high price-to-average cost margins even after payments to
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telecom companies to subsidize subscriber service) and the ability to maintain
discriminatory pricing policies (in setting prices to obtain apparently higher
margins for larger volume advertisers).”® In the market for advertising services,
however, the Tribunal found that competitors’ significant market shares rebut-
ted the respondent’s alleged market power.*

In Canada Pipe (Trib), the Tribunal also found market power on the basis
of both direct evidence (finding high margins and significant ability to vary
prices across regions)® and indirect evidence (despite the continued viability
of competing imported products and some successful entry following imple-
mentation of the respondents rebate program, Canada Pipe maintained
“significant market share” and wielded an advantage as a national distributor
offering a full line of products).! In Canada Pipe (Cross-Appeal), a majority of
the FCA upheld the Tribunal’s findings on market power.

3.1.1.2 Practice of Anti-Competitive Acts

The Tribunal in Nutrasweet found that the respondent’s various contractual
exclusivity terms (including exclusive supply and use clauses, meet-or-release
clauses, most-favoured-nation clauses and logo display allowances)®* and the
use in Canada of the respondent’s patent-protected monopoly position in the
US. to obtain a competitive advantage® had an exclusionary purpose and
therefore constituted anti-competitive conduct.

In Laidlaw, the Tribunal held that the acquisition of competitors and the
use of contractual terms (including automatic rollover provisions, negative
option clauses and liquidated damages clauses) operated and were intended to
exclude competitors from the market, with the Tribunal rejecting the respon-
dent’s efficiency justifications for the conduct.*

In Nielsen, the Tribunal found that the challenged long-term contracts were
intended to exclude potential competitors and rejected the respondent’s stated
business justification for the conduct, holding that a self-interested defence to
another firm’s potential dominance was not a legitimate business justification.
Proof of some business motive alone was insufficient to disprove an overriding
exclusionary purpose.®®

In Tele-Direct, the Tribunal held that, despite cross-subsidization of prices in
certain competitive geographic markets for advertising space, the alleged tar-
geting of competitors by the respondent was not an anti-competitive act, since
such targeting was a normal competitive reaction.® In regard to the incentives
provided to agencies to recommend advertising in the respondent’s directo-
ries, the Tribunal held that the Commissioner had not discharged the burden
to prove the necessary exclusionary intent.”” The Tribunal also held that the
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lack of evidence of the respondent increasing its market share in advertising
services contradicted the allegation that it was leveraging its market power for
advertising space through bundling.*®® With regard to the respondent’s refusal
to deal with advertising consultants, the Tribunal rejected the respondent’s
argument that the practice was designed to counter the consultants’ damaging
impact on the respondent’s business,*” but accepted the respondent’s business
justification that, in order to deal with consultants on behalf of advertisers,
the respondent would have to incur costs for a new interface.”” However, the
Tribunal found that the respondent had engaged in anti-competitive acts by
discriminating against advertising orders placed directly by advertisers that
had originated with consultants.™

In Canada Pipe (Trib), the Tribunal held that limited acquisitions of
competitors and associated non-compete covenants did not constitute anti-
competitive acts, contrasting the facts with Laidlaw where there was a pattern
of acquisitions and an apparent purpose to monopolize the market.” As well,
the Tribunal found that the rebate program, while an inducement to exclusiv-
ity, did not create substantial switching costs as it allowed customers to retain
past discounts and provided rebates for exclusive purchases over a relatively
short reference period. The Tribunal also accepted the business justification
that the program allowed the respondent to invest in carrying a wider variety
of products.” Most importantly, the Tribunal found that the actual entry of
competitors contradicted the alleged anti-competitive effect of the impugned
conduct.”™ As discussed below, the FCA in Canada Pipe held that the Tribunal
should not have considered the broader competitive effects of Canada Pipe’s
rebate program in its “anti-competitive acts” analysis.

3.1.1.3 Substantial Lessening of Competition

The Tribunal found a SLC in Nutrasweet on the basis that the respondent’s
exclusive contracts impeded “toehold entry” into the market and thereby
inhibited the expansion of competitors.” Moreover, the Tribunal held that past
exclusivity had contributed to present switching costs, especially in the form
of costs for removing the respondent’s logo from customers’ products.” The
Tribunal rejected the respondent’s arguments that exclusivity was necessary
to justify making customer-specific investments and to prevent free-riding on
its investment to develop a market for aspartame, holding that the respondent
was not entitled to more protection than its patent had afforded.”

In Laidlaw, the Tribunal found a SLC based on the barriers to entry created
by the exclusive contracts and liquidated damages clauses, finding that the
markets should have been highly competitive given the relatively low costs of
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lift-onboard service but that exclusivity prevented competitors from establish-
ing a customer base with sufficient rapidity to make entry attractive.”™

In Nielsen, the Tribunal found that, given the critical nature of the scanner
data input, the upstream exclusivity contracts with data providers constituted
a prima facie barrier to entry and that competition in the market for scanner-
based market tracking services would exist only where exclusivity was not
imposed.” The Tribunal also held that the respondent’s long-term contracts
with customers prevented competition by reducing the volume of downstream
business available to a would-be entrant.® The challenged conduct had there-
fore lessened competition substantially.

In Tele-Direct, having found an anti-competitive act only in the discriminatory
treatment of advertising orders that originated from advertising consultants,
the Tribunal found that this particular conduct resulted in a SLC since consul-
tants incurred higher costs as a result of being forced to defend themselves to
advertisers.® Moreover, the Tribunal found that the consultants had a positive
impact on the respondent’s levels of service to advertisers and that the respon-
dent’s conduct was intended to counteract these improvements.* The Tribunal
held that, in circumstances where a market was already less competitive, since
the respondent wielded “overwhelming market power,” even a small anti-com-
petitive impact on the consultants’ business must be considered substantial.*

In Canada Pipe (Trib), despite already finding that the impugned conduct
did not constitute an anti-competitive act, the Tribunal considered the SLC
element and held that the rebate program did not result in a SLC. The Tribunal
found that, in the face of the rebate program, there was nonetheless significant
evidence of competitive pricing in many of the relevant geographic markets,
and the Tribunal further noted the emergence of a new manufacturer and a
steady increase in competing imports.® In the Tribunal’s view, these findings
precluded a holding that the conduct resulted in a SLC in many of the relevant
geographic markets, and the Tribunal held that, despite the lack of competition
in other geographic markets, the Commissioner had not adduced evidence that
the implementation of the rebate program had lessened competition from its
prior state.® Finally, the Tribunal held that the respondent’s nation-wide distri-
bution network and broader product offerings represented advantages over its
competitors and that these were consistent with the practice being the result
of superior competitive performance.*® As discussed below, the FCA in Canada
Pipe held that the Tribunal had erred in its analysis of a SLC.

3.1.2 Unresolved Issues following Canada Pipe

The Tribunal decisions have refined the meaning of each element of abuse of
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dominance in section 79, but the highest authority on section 79 comes from
the decision of the FCA in Canada Pipe. While that decision has provided alegal
framework for applying section 79, certain aspects of the FCA's analysis leave
significant room for interpretation and elaboration in future cases. Indeed,
the Canada Pipe decision has attracted significant criticism, including for its
focus under paragraph 79(1)(b) on intended negative effects on competitors
rather than on competition.*” The decision is also notable for its strong empha-
sis on maintaining distinct analyses for each statutory element of section 79
despite acknowledging that, in competition matters, the same evidence will
be relevant to proving more than one element.* We discuss below some of the
important unresolved issues arising from the jurisprudence and particularly
the FCA’s decision in Canada Pipe.

3.1.2.1 Market Power

The approach to section 79(1)(a) is relatively settled in the case law. In the
respondent’s cross-appeal in Canada Pipe (Cross-Appeal), the FCA upheld
the Tribunal’s equation of “substantially or completely control” with “market
power” and affirmed that “[m]arket power is the ability to set prices above
competitive levels for a considerable period.” Furthermore, the FCA held that
market power is correctly assessed either: (i) directly, by showing that prices
are set above the competitive level; or (ii) indirectly, by considering relevant
indicators of market power such as market share, barriers to entry and counter-
vailing customer power.” Notably, for the indirect approach, the FCA affirmed
the prima facie presumption of market power from a large market share but
endorsed the Tribunal’s past statements that barriers to entry are a necessary
condition for market power.”*

Outstanding issues under paragraph 79(1)(a), at least in terms of unilateral
market power, are few and relatively minor. There is some modest question
around the significance, if any, of using “market power” simpliciter to describe
the relevant threshold for dominance under paragraph 79(1)(b). The concept of
dominance pursuant to most unilateral conduct laws is generally considered
equivalent to the possession of a substantial degree of market power.*? However,
the Tribunal’s definition of “market power” appears to mirror that accepted
elsewhere in relation to substantial market power. Indeed the statutory phrase
“substantially or completely control” may imply “substantial” market power.”
Future clarification by the Tribunal that the relevant concept is essentially a
substantial degree of market power would helpfully put any possible confusion
in this regard to rest.

Another issue that has not received detailed attention is how the Tribunal
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should address the so-called cellophane fallacy, which counsels that the mere
existence of substitutes at prevailing prices may still be consistent with the
existence of market power, since the relevant issue is whether the respondent
could raise its prices beyond competitive levels, and not whether it could raise
prices above existing levels.”* While the Tribunal has recognized this concern,
it is not clear exactly how it would go about approximating what the bench-
mark competitive price level would be in an abuse of dominance case.

Also of note is the division at the FCA regarding the Tribunal’s treatment
of market power in Canada Pipe. The majority in Canada Pipe (Cross-Appeal)
held that the Tribunal had made a reasonable determination that the respon-
dent had market power in the relevant markets.”> However, Justice Pelletier’s
dissent observed that, despite articulating the correct test, the Tribunal’s find-
ings of fact were inconsistent with “the ability to set prices above competitive
levels for a considerable period.” He pointed out that the Tribunal had found
the respondent to have market power in several geographic markets in which
prices had actually fallen in response to the emergence of new competitors.’
Moreover, he noted that the very emergence of new suppliers and their impact
on the respondent’s prices disputed the efficacy of barriers to entry.”” Trebil-
cock asserts that allowing this internal contradiction to stand has clouded the
appropriate test for market power:

If a party against whom relief is sought under section 79 is able
to demonstrate that prices in relevant product and geographic
markets have fallen to competitive levels in response to entry, but
yet still risks a determination that it possesses market power, the
concept of market power becomes largely incoherent...*

3.1.2.2 Practice of Anti-Competitive Acts

The requirement of an “anti-competitive act” follows from the approach of
regulating abuse of dominance and not the existence of dominance itself.*
Since the Tribunal has entertained pro-competitive explanations of ostensibly
anti-competitive conduct in certain cases, this element appears to have had a
“screening” role in focusing only on conduct that has a predatory, exclusionary

or disciplinary purpose in the circumstances.'”

The meaning of an “anti-competitive act” was discussed extensively in the
FCAs Canada Pipe decision. The FCA adopted the Tribunal’s statement from
Nutrasweet that, excepting section 78(1)(f), all other conduct enumerated as
anti-competitive in section 78 has the purpose of “an intended negative effect
on a competitor that is predatory, exclusionary, or disciplinary”'® Conse-

quently, the FCA held that this definition provided the requisite purpose by
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reference to which an anti-competitive act is identified.'” The FCA emphasized
that the determination of whether conduct is “anti-competitive” must focus
on the impact on a competitor and not on economic efficiency or consumer
welfare, stating:

The paragraph 79(1)(b) inquiry is thus focused upon the intended
effects of the act on a competitor. As a result, some types of effects
on competition in the market might be irrelevant for the purposes
of paragraph 79(1)(b), if these effects do not manifest through a
negative effect on a competitor. It is important to recognize that

“anti-competitive” therefore has a restricted meaning within
the context of paragraph 79(1)(b). While, for the Act as a whole,
“competition” has many facets as enumerated in section 1.1, for the
particular purposes of paragraph 79(1)(b), “anti-competitive” refers
to an act whose purpose is a negative effect on a competitor.'*

[emphasis in original]

This approach has been criticized as inappropriately centred on competitor
welfare, since vigorous competition to win market share can (and often should)
have negative impacts on less efficient competitors.*™

The FCA also recognized that a “valid business justification” might be given
to explain ostensibly anti-competitive conduct:

In appropriate circumstances, proof of a valid business justifi-
cation for the conduct in question can overcome the deemed
intention arising from the actual or foreseeable effects of the
conduct, by showing that such anti-competitive effects are not in
fact the overriding purpose of the conduct in question. In essence,
a valid business justification provides an alternative explanation
as to why the impugned act was performed. To be relevant in the
context of paragraph 79(1)(b), a business justification must be a
credible efficiency or pro-competitive rationale for the conduct
in question, attributable to the respondent, which relates to and
counterbalances the anti-competitive effects and/or subjective

intent of the acts.'%®

Furthermore, the FCA held that (i) improved consumer welfare is, on its own,
insufficient to establish a valid business justification and (ii) a posited justifica-
tion cannot be mere “self-interest.” Rather a “requisite efficiency-related link”
between the impugned conduct and the respondent is required."”

Such an approach is curious since social surplus (reflecting economic effi-
ciency) should be increased through self-interested conduct by a firm that

289
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nonetheless improves consumer welfare.'”” As some commentators have noted,
the decision did not provide examples of possible business justifications that
would meet this threshold and therefore creates uncertainty as to whether a
business justification could be successfully raised by a respondent to an abuse

of dominance application.'®

3.1.2.3 Substantial Lessening of Competition

Prior to Canada Pipe, the Tribunal had set out its understanding of a SLC but
had provided little in the way of guidance as to the methodology for assess-
ing whether conduct resulted in a SLC. In Nufrasweet, the Tribunal interpreted
this element as requiring a decision about “whether the anti-competitive acts
engaged in by [the respondent] preserve or add to [the respondent’s] market
power. ' In Tele-Direct, the Tribunal adopted a variable standard, noting that
the magnitude of lessening sufficient to trigger an SLC may depend on the par-
ticular market:

Where a firm with a high degree of market power is found to have
engaged in anti-competitive conduct, smaller impacts on com-
petition resulting from that conduct will meet the test of being
“substantial” than where the market situation was less uncompet-
itive to begin with.'*?

Canada Pipe provided some clarity by establishing a comparative and rel-
ative “but for” test, comparing the state of competition in the market in the
presence of the anti-competitive acts relative to a counterfactual without the
conduct. The test should examine:

[W]ould markets — in the past, present or future — be substan-
tially more competitive but for the impugned practice? Or, in other
words, but for the impugned practice, would markets be charac-
terized by greater price competition, choice, service or innovation
than exists in the presence of this practice?'"" [emphasis in original]

As well, the FCA proposed that the test could conceivably involve construct-
ing a “hypothetical comparator model” and, in appropriate circumstances,
examining the market across time, contrasting market conditions before and
after the introduction of the impugned practice."? It further suggested relevant
considerations for the proper determination of whether the market would be
more competitive absent the impugned conduct:

[W]hetherentryorexpansionmightbesubstantiallyfaster,morefre-
quentormore significant without the [impugned conduct]; whether
switching between products and suppliers might be substantially



2012 CANADIAN COMPETITION LAW REVIEW 291

more frequent; whether prices might be substantially lower; and
whether the quality of products might be substantially greater.'*

The FCA also implied that the “but for” test was sufficient to find abuse of
dominance but that other tests might also suffice, stating:

[A]s the “but for” test describes an approach that corresponds to
the requirements mandated by the statutory language of para-
graph 79(1)(c), it is one that the Tribunal must consider in all
cases—although it may in future cases choose to consider other
appropriate tests as well.'**

The FCA held that the Tribunal had failed to apply this approach, rejecting
the view that the Tribunal had nonetheless implicitly undertaken such a com-
parison by considering the occurrence of entry and the resultant downward
price effects.'t®

The FCA's approach raises several issues: (i) the role of the Act’s purposes in
section 1.1 for interpreting the “but for” test; (ii) whether a reduction in com-
petitors necessarily implies that the remaining competition does not restrain
market inefficiency; and (iii) the scope of acceptable methodologies for the
“but for” test and uncertainty as to what other tests could establish a SL.C.

The FCA's prescription for a SLC is awkward in light of the FCA's competitor-
focused approach to what comprises an “anti-competitive act”''® Specifically,
while the FCA points to the purposes in section 1.1 of the Act as an interpretative
guide,"” the FCA does not set out the standard for ascertaining “competitive-
ness” of a market. As section 1.1 identifies several disparate objectives that in
many cases may be inconsistent with one another, it is not clear how the Tri-
bunal should weigh the relative importance of these purposes in discerning
a SLC.M® A “but for” analysis might be expected to examine whether market
competition in the presence of the impugned conduct effectively restrained
inefficient behaviour.!*® That is, if the objectives are market efficiency and con-
sumer welfare, the Tribunal should not be concerned that conduct has harmed
competitors if the remaining competition preserves the check on the respon-
dent’s behaviour.

Notably, the Tribunal’s “before and after” approach would appear consis-
tent with the FCA’s reasoning that the Tribunal should adopt a methodology
that appropriately compares competition “but for” the impugned conduct.'”
However, since the FCA rejected the Tribunal’s analysis, which considered the
introduction of the rebate program and examined whether the subsequent
degree of entry nonetheless promoted price competition, it appears that the
FCA may have been concerned with structural conditions rather than with
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market efficiency as the guiding objective. It is therefore unclear whether the
sufficiency of competition to restrain inefficient behaviour, despite an other-
wise “anti-competitive act,” provides a viable defence for future respondents.

Finally, the FCA stated that, despite the absence of an explicit “but for” test
in prior Tribunal decisions, the substance of such a test had been applied
by the Tribunal previously and the wording appeared in the Bureau's guide-
lines on abuse of dominance, providing “ample notice” to the respondent of
the approach.” Notably, Nicholson & Ermak observe that, despite the FCA's
reference to a “but for” test in the Bureau’s guidelines, the test in these guide-
lines is not fully consistent with the FCAs “but for” approach.'” Specifically,
rather than examining whether there would be more competitors absent the
impugned conduct, the “but for” test in the Bureau’s 2001 general enforcement
guidelines on abuse of dominance relates to whether barriers to entry preclude
competitive conditions:

If it can be demonstrated that, but for the anticompetitive acts, an
effective competitor or group of competitors would emerge within
a reasonable period of time to challenge the dominance of the
firm(s), the Bureau will conclude that the acts in question consti-
tute a substantial lessening or prevention of competition.'”

3.2 Bureau Guidance

In light of the relative paucity of case law, in order to provide some cer-
tainty about the Commissioner’s intended approach to enforcing section 79,
the Bureau published general enforcement guidelines on abuse of dominance
in 2001,"** as well as sector-specific guidelines and bulletins for the grocery
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sector,'” the telecommunications industry,'* and (in a draft for consultation)

the airline industry.'”’

The 2001 general enforcement guidelines described the Bureau’s broad
approach to enforcement, providing its interpretation of the relevant case law,
and setting out the methodologies and indicia that the Bureau employs when
defining markets, identifying market power, and determining whether conduct
is anti-competitive and substantially lessens competition. In 2008, the Bureau
published enforcement guidelines outlining in considerable detail its approach
to predatory pricing under section 79 and also under the former criminal pro-

visions in section 50 of the Act relating to predatory pricing.'”

The sectoral publications provided detailed guidance in regard to industry-
specific practices, market issues, and methodologies for assessing conduct.
For instance, the draft guidelines for the airline industry set out assessment
methodologies and cost categories relevant to conduct specific to the airline
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industry that was previously listed (although now repealed) as anti-competitive
acts under section 78. For the grocery industry, the Bureau’s guidelines provided
examples of exclusive arrangements among grocers and suppliers, described
how “slotting allowances” (payments for shelf space) would be evaluated and
identified examples of facilitating practices. For the telecommunications
industry, the bulletin addressed some of the unique aspects of market power
and anti-competitive strategies that apply in a network industry.

While targeted to particular industries, the sectoral guidelines provided
useful guidance on how the Bureau views the policies behind the provisions
and will interpret the elements of abuse of dominance in different circum-
stances. As such, the guidelines manifested the earlier “program of compliance,”
in which the Bureau promoted conformity with its preferred interpretation by

providing detailed guidance to market participants.'?

4. Emergence of a“Post-Modern Era” of Abuse of
Dominance Enforcement

Until the late 2000s, the general structure and scope of the modern Act had
remained relatively static. This was certainly the case for the reviewable prac-
tice of abuse of dominant position. However, events initiated at the end of the
last decade give rise to a legitimate question of whether the Act, and abuse of
dominance enforcement, have entered a new and distinct phase. Indeed, some
have questioned whether the abuse of dominance provisions have been re-cast
as a quasi-criminal offence. The key events contributing to this shift consist of
the seminal amendments to the Act contained in Bill C-10** (the “2009 Amend-
ments”), an increasingly strategic use of the Commissioner’s enforcement tools,
a significantly reinvigorated enforcement agenda and a revised approach to
published enforcement guidance that serves the Commissioner’s apparent
objective of maximum flexibility in litigating abuse of dominance cases.

4.1 Legislative Reforms and Re-organization of the Act

Initiatives to update the Act culminated in the 2009 Amendments. Specifi-
cally, the major reforms had been broadly recommended in the 1999 VanDuzer
report,”* which was endorsed in a 2002 House committee report,'* and in turn
echoed in the 2008 Competition Policy Review Panel (the “CPRP”) report.'**

The centrepiece of the 2009 Amendments was their reform of the conspir-
acy provisions in section 45 in order to provide a clearer delineation between
criminal and civil horizontal conduct. The previous competition threshold for
criminal conspiracy under section 45(1), which required proof that the particu-
lar conduct was likely to lessen competition “unduly” was eliminated. This was
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replaced with per se cartel offences complemented by an “ancillary restraints
defence” under section 45(4), which allows a defence where a defendant proves
that the impugned agreement was reasonably necessary to give effect to a
broader and lawful agreement.'*

In parallel, a new civil competitor collaboration provision was introduced
as section 90.1, which allowed the Tribunal to issue remedial cease-and-desist
orders in respect to agreements or arrangements between competitors that are
likely to lessen or prevent competition substantially.'* This civil track for com-
petitor collaboration agreements had been recommended in the 2002 House
committee report,'* and the CPRP adopted this approach, stating “criminal
law is too blunt an instrument to deal with agreements between competitors
that do not fall into the “hardcore” cartel category”™’

The 2009 Amendments also repealed the per se prohibition on resale price

maintenance,'®

creating a new civil provision, in section 76 of the Act, with an
“adverse effect on competition” test to address vertical price maintenance." De-
criminalization of price maintenance reflected the view that criminal sanctions
were not appropriate for such pricing activities, particularly given potential
efficiency explanations for the conduct (such as maintaining minimum service
levels).'"* Similarly, the criminal provisions for predatory pricing and price dis-
crimination were also repealed with such conduct to be addressed under the
civil abuse of dominance provisions in section 79 in certain circumstances. In

recommending this latter amendment, the CPRP expressed its view that:

[T]he criminal law, with its attendant sanctions including fines
and imprisonment, should be reserved for conduct that is unam-
biguously harmful to competition and where clear standards can
be applied that are understandable to the business community.
This is not the case with the price discrimination, promotional

allowances and predatory pricing provisions.**

In regard to abuse of dominance, the enumerated airline-specific anti-com-
petitive acts were repealed in order to restore equal treatment of all sectors
under section 79.'*

Finally, the 2009 Amendments introduced new powers and remedies. Specific
to abuse of dominance, the amendments created an administrative monetary
penalty ("AMP”)."* Under the new subsection 79(3.2), upon a finding of abuse
of dominance, the Tribunal may impose an AMP to a maximum of $10 million
for a first order and $15 million for each subsequent order, with the precise
quantum of the AMP to be determined having regard to a set of enumerated
factors. The stated purpose of AMPs under subsection 79(3.3) is to promote
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compliance with the Act. The CPRP had recommended AMPs as an appropri-
ate deterrent for anti-competitive conduct:

With further decriminalization of the pricing provisions of the Act
and a consequent greater reliance on civil remedies, adequate pen-
alties should be put in place to address violations of the law and

prevent the repetition of anti-competitive conduct.'*

There was little discussion, however, in the CPRP report about any perceived
inadequacy of existing remedies for abuse of dominance.

Two key aspects of the 2009 Amendments are particularly instructive for
abuse of dominance in the post-modern era. First, de-criminalization of
various trade practices has confirmed section 79 as a core enforcement tool for
addressing vertical restraints of trade. To an extent, this merely re-enforced the
Bureau’s long-standing practice of addressing practices like predatory pricing
under section 79. However, the availability of AMPs for abuse of dominance
does suggest an expectation that section 79 will be responsible for some “heavy
lifting” and should be bolstered in some way to meet the challenge. Second,
and somewhat in tension with the observation just made, the introduction of
two new civil provisions (sections 76 and 90.1) potentially fragments the civil
enforcement approach to anti-competitive exercises of market power and
introduces new enforcement discretions in regard to such conduct.

4.2 Enforcement Tools: Consent Agreements

The last decade has also witnessed an increasing use of consent agreements,
following from the 2002 amendment to the Act that introduced the streamlined
registration and administration process for consent agreements contained in
sections 105 and 106."* Prior to this amendment, the Tribunal reviewed negoti-
ated settlements between the Commissioner and parties in order to determine
whether to grant an order on consent. This involved a formal application
process, including the filing of evidence, and often involved hearings. The Tri-
bunal would evaluate whether the given agreement’s proposed terms would
address the competitive concerns regarding the impugned conduct. Three
abuse of dominance consent orders were granted prior to 2002.'*

Following the Tribunal’s refusal to endorse a draft consent order in Canada
(Commissioner of Competition) v. Ultramar Lid, a merger case, on the grounds
that the remedies in the proposed order were not sufficiently clear to meet the
objectives of the Act, the Commissioner recommended changes to the consent
order regime. Following the 2002 Amendments, section 105 provided for the
direct filing with the Tribunal of an agreement negotiated between the Com-
missioner and a relevant party. Upon filing, the agreement has the same force
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and effect as if it were an order of the Tribunal. Notably, subsection 106(2) was
also added by the 2002 Amendments and permits “[a] person directly affected
by a consent agreement” to apply to the Tribunal within 60 days of filing to have
the agreement’s terms rescinded or varied in certain circumstances.

At the time of these amendments, commentators anticipated that the poten-
tial for challenges to consent agreements under subsection 106(2) would bring
increased uncertainty and discourage negotiated agreements.'” These con-
cerns have not materialized; there has only been one challenge to a consent
agreement, and it was not successful.'* Instead, the Tribunal has clarified that
the threshold for challenging consent agreements is relatively high, and the
Commissioner has made regular and increasing use of consent agreements to
resolve her concerns. It has been remarked that the use of consent agreements,
and the near total lack of Tribunal oversight, has conferred on the Commis-
sioner a substantial degree of bargaining leverage over parties who wish to
avoid the unpredictability and delay inherent in litigation. Indeed, some have
viewed the consent agreement process as conferring on the Commissioner

4 and the former Chair of

a de facto administrative decision-making power,
the Tribunal, Madam Justice Simpson, had openly called for the review and
approval of consent agreements by judicial members of the Tribunal “to ensure
that the Commissioner has a defensible theory of harm to support his or her

settlements.'*

Consent agreements have been more prevalent in merger and deceptive prac-
tices cases than in abuse of dominance matters. Until 2009, there had not been
a single consent agreement in an abuse of dominance case. However, as dis-
cussed further below, the Commissioner has recently registered two consent
agreements relating to concerns raised under section 79 of the Act. Perhaps
more importantly, however, the Commissioner has indicated in draft enforce-
ment guidelines, also discussed below, that she will expect parties proposing
voluntary revisions to their conduct to address the Commissioner’s concerns
in section 79 investigations to enshrine such proposals in a formal consent
agreement.'>!

It should be noted that the only express statutory limit on the scope of
consent agreements is that they must “be based on terms that could be the
subject of an order of the Tribunal” Thus, in the context of section 79, a consent
agreement registered with the Tribunal can contain sweeping injunctive relief,
including the taking of positive steps such as the divestiture of shares or assets,
and the payment of AMPs. The Commissioner has registered numerous consent
agreements involving the payment of AMPs under Part VII.1 of the Act relating
to civil deceptive marketing practices. The most notable of these is the 2011
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consent agreement pursuant to which Bell Canada agreed to pay $10 million,
the maximum monetary penalty provided for in Part VII.1.%

4.3 Ramped-up Enforcement

In recent years, the Commissioner'*® has adopted an express policy of an
increased focus on enforcement and the use of contested proceedings to
ensure compliance and develop jurisprudence. In her first public appearance
as Interim Commissioner, Melanie Aitken emphasized the Bureaus willing-
ness to enforce the law for which there was “no substitute...as a deterrent to
individuals and companies to refrain from anti-competitive conduct.*** The
Commissioner has also identified the importance of conveying to businesses
who comply with the law that the Bureau is on-hand to enforce the law against
those who do not comply. As the Commissioner put it, “Honest enterprise
needs to know we are ‘on the beat’ and will act if we need to.*** This apparently
extends to the Act’s civil provisions, in regard to which the Commissioner has
demonstrated a commitment to reinvigorated enforcement through, among

other things, the pursuit of more abuse of dominance cases.'*

Early in her tenure, Ms. Aitken pointed to the 2009 Amendments, described
above, as a springboard for a more vigorous enforcement agenda. Indeed, the
Commissioner saw “a clear set of marching orders to the Bureau to enforce
these newly amended laws for the benefit of all Canadians™ and identified
“the opportunity the amendments have given us, including breathing new life

»?158

into the interest among our stakeholders beyond the Bar™* as a factor sup-

porting more active engagement in the Bureau's enforcement role.

While the link between heightened enforcement and the amendments is
perhaps most obvious in relation to the new civil and criminal conspiracy pro-
visions, the Commissioner perhaps offered a window onto her thinking in terms
of why abuse of dominance should also be the subject of invigorated enforce-
ment. In an address to a Senate committee considering the 2009 Amendments,
the Commissioner commented that the prior enforcement consequences for
abuse of dominant position were inadequate. She said:

Similarly, the Act did not effectively deter anti-competitive conduct
in the area of abuse of dominance, where the Tribunal was gener-
ally limited to requiring the offending company to discontinue the
activity going forward. In other words, the company got to keep
any money it made breaking the law, having excluded healthy
competition through anti-competitive conduct that was designed
to eliminate competition. What is key is that these amendments

introduce material incentives to comply with the law.'*
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In addition to emphasizing the Bureau's willingness to bring contested cases
to the Tribunal and courts, the Commissioner has also signaled an increased
formality in the way the Bureau will seek to resolve its concerns in non-litigated
matters. As noted above, the Commissioner has stated in recent draft enforce-
ment guidelines that she expects targets of section 79 investigations who wish
to resolve such investigations by modifications to their behaviour to do so by
way of formal consent agreement.

The Commissioner’s commitment to increased enforcement action has been
carried through in the abuse of dominance area. Since assuming the leadership
of the Bureau in January 2009, Ms. Aitken has launched two contested applica-
tions under section 79, both in relation to the real estate industry. One of these
ultimately led to a settlement that was enshrined in a consent agreement. The
other is ongoing. In a third case in June 2009, the Commissioner resolved by
way of consent agreement an investigation into the conduct of two separate
commercial waste disposal firms operating in the same markets on Vancouver
Island in British Columbia.

By historical Bureau standards, three abuse of dominance cases in the span
of roughly two years is a busy docket. By way of contrast, prior to these recent
enforcement actions the last time the Commissioner filed a contested appli-
cation - or for that matter a consent agreement'® — under section 79 was in
2002.'°* While this recent enforcement activism may appear rather striking
in itself, it does not take into account the Commissioner’s civil price mainte-
nance application filed in 2010 against Visa and MasterCard in relation to their
respective credit card rules. Broadly speaking, that application is also con-
cerned with an alleged unilateral exercise of market power.

Aside from noting the uptick in enforcement activity under section 79, it is
also interesting to consider what types of cases the Commissioner has brought
and what they might reveal about the Bureau’s substantive priorities and con-
cerns in this area.

In the June 2009 commercial waste case,'® the Bureau alleged that two inde-
pendent firms collectively held a market share exceeding 80% and engaged
in joint abuse of dominance by using similar long-term contracts and restric-
tive terms to lock-in customers and exclude competitors. The materials on
the public record did not indicate or allege that there was any agreement,
understanding or coordination between the parties. The consent agreement
prohibited the two firms from entering into long-term contracts with custom-
ers and from incorporating into their contracts meet-or-release clauses or
liquidated damages beyond specified thresholds.
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In February 2010, the Commissioner filed an application with the Tribunal
under section 79 alleging that certain restrictions imposed by the Canadian
Real Estate Association (“CREA”) on the use of its Multiple Listing Service
("MLS”) and related trademarks prevented fee-for-service real estate brokerage
models that would offer consumers the option of a reduced set of services such
as “mere postings” or “MLS-only listings”™® The Commissioner alleged that
this conduct had lessened competition in the market for real estate broker-
age services, raising the cost of those services and reducing consumer choice.
Although CREA initially contested the application, the proceeding was later
resolved by way of consent agreement whereby CREA agreed to refrain from
adopting certain types of rules that would prevent member brokers from offer-

ing “mere posting” services to sellers of residential real estate.'**

In May 2011,'S the Commissioner filed an application with the Tribunal
alleging that the Toronto Real Estate Board (“TREB”) abused its dominant
position in the market for the supply of residential real estate brokerage ser-
vices to home buyers and sellers in the Greater Toronto Area by preventing
its member brokers from giving consumers direct access, through vehicles like
virtual office websites (“VOWSs”), to certain online data from its MLS. TREB’s
rules restrict the re-publication of information from the TREB MLS on a VOW,
and the Commissioner alleges that these restrictions are intended to discipline
and exclude innovative brokers who would otherwise compete with traditional
“bricks and mortar” brokers. In response, TREB argues that balancing demand
on both sides of its two-sided platform requires its rules to provide incentives
for brokers to provide complementary services that enhance the overall value
of the platform and to prevent free-riding by buy-side brokers on the existing
stock of listings.'¢

4.4 Proposed Withdrawal of Guidance and Novel Interpretations

The Commissioner’s preparednesstostreamlineand withdrawpublished guid-
ance in the area of abuse of dominance enforcement is a notable development
in the post-modern era. (In contrast, the Bureau has recently developed further
guidance around competitor collaborations and merger review.) For example,
the Commissioner’s revised draft guidelines on the abuse of dominance pro-
visions, released for public comment in March 2012,'” cut back dramatically
on prior discussion contained in the 2009 draft guidelines while suggesting
new and sometimes controversial and aggressive interpretations of significant
aspects of section 79, including aspects that appear to be settled by the case law.
In parallel, the Commissioner intends to withdraw a number of existing related
guidelines encompassing the Bureau's detailed approach to predatory pricing
and the approach it would take to section 79 as applied to certain industries."®®
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The decision to significantly streamline and withdraw published guidance in
relation to abuse of dominance is incongruous with the Bureau's past approach
of encouraging voluntary compliance through a variety of instruments, includ-
ing published guidance, and the current Commissioner’s stated commitment
to transparency and the development of guidance.'*® Reducing published guid-
ance does, however, have the effect of supporting an enforcement agenda
focused on contested cases by reducing the risk of Bureau guidance prejudic-
ing enforcement proceedings.

However, quite apart from the retreat in published guidance, the discussion
that remains in the current draft guidelines adopts expansive interpretations
and questions settled case law in important respects. The relevant points are
set out in detail in public comments submitted to the Bureau,' but the key
issues are summarized briefly below.

4.4.1 Joint Dominance

First, the draft guidelines depart materially from the Bureau’s prior approach
to joint dominance as described in the 2001 guidelines and introduce new con-
cepts for guiding the Bureau’s analysis. In particular, although indicating that
parallel conduct between firms will not by itself be sufficient to found joint
dominance, the 2012 draft guidelines take the position that evidence of coor-
dinated behaviour is “not strictly necessary” to establishing that firms hold a
jointly dominant position.'"”" The draft guidelines suggest a new approach in
which the Bureau will focus on aggregated market shares and evidence of a
lack of competition between firms as a screen for joint dominance. Although
the draft guidelines refer to possible examples of evidence that could indicate
significant levels of competition within a group of firms, they contain no dis-
cussion of the factors the Bureau will consider to be evidence of the requisite
lack of competition sufficient to raise joint dominance concerns.

4.4.2 Anticipated Dominance

Second, the draft guidelines suggest that the Bureau will be prepared to
investigate and pursue enforcement action in respect of firms that, although
not currently dominant, are likely to obtain market power in the future. Thus,
according to the draft guidelines, “[i]f a firm does not have market power, or is
not expected Lo obtain markel power through the alleged anti-compelitive conduct
within a reasonable period of time, the Bureau will generally not pursue alle-
gations of abuse of dominance related to that conduct”” [emphasis added]
Similarly, the draft guidelines note that, in cases where a firm's market share
is below 50%, the Bureau will be “concerned with allegations of abuse of domi-
nance that appear likely to create market power within a reasonable period of
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time.””® This position is at odds with the basic statutory requirement in para-
graph 79(1)(a) that “one or more persons substantially or completely control
[...] a class or species of business.” This requirement, which is drafted in the
present tense, suggests that the Commissioner must establish actual control,
or market power, as part of an abuse of dominance application. Unlike para-
graph 79(1)(c), paragraph 79(1)(a) is not drafted in a way that invites or permits
analysis of what might occur in future.

4.4.3 Anti-Competitive Acts

Third, the 2012 draft guidelines depart from the Bureau’s prior position -
taken in the 2001 guidelines and argued strenuously by the Commissioner
before the FCA in the Canada Pipe case - that a practice of anti-competitive
acts must have an intended negative effect on a competitor. The draft guide-
lines now assert the possibility of numerous exceptions to this approach,
although no explicit examples are provided. This new position, which would
broaden the scope of conduct that could attract the application of section 79,
is not easily reconciled with the decision of the FCA in Canada Pipe. The FCA
held that each limb of section 79 involves a distinct legal test, and that para-
graph 79(1)(b)’s focus on competitors is what keeps it separate from paragraph
79(1)(c), which focuses on the effects of impugned conduct on competition
more broadly.'” Contrary to the Bureau's position in the 2012 draft guidelines
that the Tribunal and the FCA have recognized exceptions to the requirement
of an intended negative effect on a competitor, it appears that the FCA in fact
viewed paragraph 78(1)(f)""® as the only exception, and that the mandated test
draws its constituent elements from the essential characteristics shared by all
of the other anti-competitive acts listed in section 78.'”

Replacing the existing abuse of dominance publications with a simmed-down
general guideline that is punctuated by novel and expansive interpretations
of the law will likely result in speculation about the status of prior guidance
that has been withdrawn but not replaced with new guidance. More broadly,
in contrast to the impetus behind the 2009 reforms to the criminal conspiracy
provisions to reduce uncertainty surrounding their scope and enforcement,
adopting an aggressive enforcement policy combined with the withdrawal of
substantive guidance risks creating significant uncertainty in an area that was
previously relatively well understood.

In addition, as currently written, the 2012 draft guidelines offer no guid-
ance on how the Bureau will exercise its discretion to seek AMPs in section 79
cases or on the factors the Bureau will take into account in deciding whether
to address conduct under section 79 or other applicable civil reviewable pro-
visions, especially the competitor agreements provisions in section 90.1. This
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is a surprising omission given the importance of the introduction of AMPs for
abuse of dominance in the 2009 Amendments and the emphasis the Commis-
sioner has placed on those amendments.

5. Implications of Developments in the Post-Modern Era
5.1 Have Section 79 and Part VIl Fundamentally Changed?

5.1.1 Monetary Penalties and Reviewable Practices

As mentioned earlier, the very concept of a “reviewable practice” was a long
time in the making before it was incorporated in the 1986 Act. The special cat-
egory of reviewable practices was created in recognition of the fact that such
practices were not wrongful or illegal per se. Quite the opposite: reviewable
conduct was presumptively legal. Concerns to avoid chilling aggressive pro-
competitive conduct were at the heart of the requirement that reviewable
conduct be permitted unless and until the conduct was found by an expert
Tribunal to result in anti-competitive effects. Moreover, the limited range of
injunctive relief initially provided for in Part VIII reflected an emphasis on
curing competition concerns on a going forward basis rather than seeking
redress for the past consequences of reviewable conduct. Thus, fines and
private rights of action for damages were reserved for conduct breaching the
Act’s criminal provisions in Part VI (or for breaching orders issued by the Tri-
bunal pursuant to a challenge by the Commissioner).

While some of these guiding principles remain, the introduction of AMPs as
an available remedy for abuse of dominant position is a clear departure from
the original framework and philosophy of Part VIII. Although the deterrence
objective of AMPs is stated to be forward looking, there is no escaping the fact
that the imposition of an AMP will in every case involve a retrospective analy-
sis that requires evaluation of the kinds of aggravating and mitigating factors
that would be expected in the prosecution of a criminal, regulatory or other
type of offence. Further, the magnitude of AMPs now available under section
79 raises serious questions about whether “true penal consequences” may flow
from conduct contrary to section 79 so as to require commensurate constitu-
tional protections in the form of a criminal standard of proof, full disclosure
by the Bureau and clear legislative proscriptions.'” Private plaintiffs have also
noticed the apparent shift away from the original presumed legality of abuse
of dominance and have, since the 2009 Amendments, instituted proceedings
in tort relying on allegations that conduct in breach of section 79 is inherently

unlawful, although without success to date.'”

But whatever the constitutional or policy merits of AMPs for abuse of
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dominance — and it must be acknowledged that monetary penalties for abuse
of dominance are and have long been available in a variety of comparable juris-
dictions including Europe, the United Kingdom, Australia and New Zealand
- the availability of significant AMPs under section 79 is a marked departure
from the Canadian philosophy of reviewable practices under Part VIII. Even
the basic concept of deterrence is somewhat foreign in the context of Part VIII,
whose presumptive legality for reviewable conduct was historically geared to
ensuring that Canadians benefit from firms pushing the proverbial envelope
in terms of aggressive competition. Indeed, particularly given Canada’s distinc-
tive position as a relatively small economy adjacent to one of the world’s largest,
it should not be assumed that antitrust policy choices in other jurisdictions
are necessarily the best choices for Canada. For example, the consequences
of chilling efficient or pro-competitive conduct through excessive deterrence
in a small economy with only one competitor having minimum efficient scale
in an industry may be more deleterious than for a larger economy in which
the same industry may have several competitors with minimum efficient scale
(and therefore no one of which may be considered “dominant”).'®

Given the limited enforcement record under section 79, it may be questioned
why deterrence through AMPs was seen as a necessary innovation, especially
in light of the apparent view that it would be inappropriate to extend private
rights of action to abuse of dominant position, even though the availability of
such rights in relation to refusals to deal and exclusive dealing has not demon-
strated a flood of unmeritorious litigation under those provisions. The relative
lack of consultation and debate on the 2009 Amendments has obscured the
policy imperatives associated with the AMP-specific amendments.

In any event, it may fairly be asked whether section 79 is now a subspecies
of reviewable practice or a different species altogether. Whatever its categori-
zation, firms are now to be deterred from engaging in reviewable practices to
which section 79 applies, not only by the risk of an extensive and costly investi-
gation and possible Tribunal proceedings for conduct that raises issues under
section 79, and the prospect of a remedial Tribunal order, breach of which is an
offence and grounds for private actions,'® but also the risk of a sizeable AMP.
For reasons discussed above, the deterrence provided by significant AMPs is
increased further to the extent that the Commissioner may, in effect, impose
AMPs directly on parties, without Tribunal oversight, through the negotiation
and registration of consent agreements. In some circumstances, a firm may
be prepared to enter into such a consent agreement because the alternative
of litigation and business uncertainty is less attractive. In this context, poten-
tially dominant firms will often want to avoid conduct that could risk even the
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prospect of an investigation or a consent agreement in order to avoid either
investigation or litigation or the possible imposition of AMPs and injunctive
limitations on their business autonomy, as well as the administration costs and
future enforcement risks associated with monitoring compliance with consent
agreements.

5.1.2 Enforcement Discretion and the Scope of Section 79

The 2009 Amendments to the Act, and particularly the addition of the civil
agreements provision in section 90.1, expanded the Commissioner’s civil
enforcement options and therefore her enforcement discretion where conduct
may fall for consideration under more than one provision. This is most appar-
ent in cases involving coordination between competitors, which may, for
example, be framed as a potential joint abuse of dominance under section 79 or
a potential anticompetitive arrangement between competitors under section
90.1. Adding to the factors that may influence enforcement discretion in such
cases are the remedies available under sections 79 and 90.1. The key difference
in this regard is the availability of AMPs under section 79. This creates a regu-
latory incentive for the Bureau to prefer the use of section 79 and test the outer
boundaries of that provision.

Interestingly, it is precisely in the new area of overlap identified above,
between sections 90.1 and 79, that the Commissioner has chosen to depart from
prior Bureau guidance and offer an expansionary view of section 79. As noted
above, the Bureau has proposed to resile from its more limited prior guidelines
that required some evidence of coordination between firms before “joint domi-
nance” would be found. In addition, the Bureau has sought to minimize recent
jurisprudence of the FCA that limits the scope of anticompetitive acts to those
with an intended negative effect on a competitor. Were the FCA’s position to
prevail, it could limit the types of joint dominance cases that could be brought
under section 79 as it would appear to exclude from the section’s purview prac-
tices engaged in by jointly dominant competitors that, for example, had the
objective of facilitating coordination between them to their mutual benefit
rather than detriment.

It is possible that the introduction of section 90.1 has influenced the Bureau’s
new approach to joint dominance under section 79. Prior to the 2009 Amend-
ments, the only potential alternative to a joint dominance case under section
79was to pursue the alleged jointly dominant firms under the criminal conspir-
acy provisions in the previous incarnation of section 45. That alternative had
significant disadvantages, including a criminal burden of proof. The availability
of joint dominance under section 79 was therefore a potentially useful way to
address collaboration between competitors that raised issues of market power
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but did not rise to the level of conduct that might attract criminal censure.'*?

183

Prior to the 2009 Amendments, the prevailing view based on case law'® and

184

the Bureau’s own guidelines'™ was that joint dominance did indeed require a

finding of some coordination beyond mere conscious parallelism.'®

However, the arrival of a civil agreements provision in section 90.1 has
arguably changed the dynamic. Now, the natural alternative to dealing with col-
laboration between competitors under section 45 is to address such conduct
under section 90.1."%¢ In fact, it might be argued that, apart from a broader
range of remedies, joint dominance under section 79 is of limited, if any, utility
given that section 90.1 extends to any type of agreements and arrangements
and contains no requirement to prove dominance in addition to a substantial
lessening or prevention of competition.”” In the circumstances, it is perhaps
not surprising that the Bureau might seek to stake a new and distinctive space
for joint dominance, even if that means aggressively pushing the bounds of
section 79. The availability of AMPs under section 79 could also be expected to
reinforce the Bureau’s incentives to expand the scope of joint dominance.'® In
any event, substantial revisions to the Act such as occurred through the 2009
Amendments can have an impact on how pre-existing provisions are deployed
and interpreted in future. This may already be happening in regard to joint
dominance under section 79.

5.2 Patchwork Enforcement Framework for Reviewable Practices

The potential de-coupling of section 79 from the original philosophy of
reviewable practices in Part VIII appears to be part of a larger and more gradual
fragmentation of the reviewable practices provisions since 2002. Following the
2002 Amendments, private parties were given the right to apply to the Tribu-
nal under section 103.1 for leave to commence applications for injunctive relief
(but not damages) in respect of alleged refusals to deal and exclusive dealing
under sections 75 and 77 of the Act.'® Exclusive jurisdiction to enforce the Act’s
merger and abuse of dominance provisions remained with the Commissioner.
The first AMPs for abuse of dominance, restricted to air services, were intro-
duced in the same package of amendments. It appears that now with the 2009
Amendments making AMPs available in any case of abuse of dominance and
extending private actions (with leave) to civil price maintenance under section
76, the divergence in enforcement regimes for different sections of Part VIII is
becoming further entrenched and the unity of purpose underlying the review-
able practices provisions is being cast further into doubt.

The disparate enforcement mechanisms within Part VIII are accompanied by
differences in the competitive threshold applied across the relevant provisions.
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Thus, sections 77,79, 90.1, and 92 require a likely substantial prevention or less-
ening of competition before a remedy may issue, whereas sections 75 and 76
make issuance of aremedial order conditional upon, among other things, proof
of a likely “adverse effect on competition,” which is a lower threshold.”

While there may be reasons for the different remedies and threshold tests in
the reviewable practices provisions, these do not appear to express or reflect a
coherent vision for Part VIIL The differences are all the more difficult to explain
when section 79 in many cases can be used to pursue conduct to which sec-
tions 75, 76 and 77 may also apply. Indeed, the Commissioner has brought
several applications in which the same conduct has been alleged to contravene
both sections 77 and 79."!

5.3 Aggressive Enforcement and Less Guidance Renew
Concerns about “Chill” and Perverse Incentives

While the Commissioner has instituted three abuse of dominance cases in a
relatively short time by Bureau standards, they provide relatively limited prac-
tical guidance to Canadian businesses. Two of these cases relate to particular
association rules in the real estate industry, which has been a focus of Bureau
investigations and proceedings in the past.'” These cases raise important
issues, but are likely less relevant to conduct by single firms that may be con-
sidered dominant. The third intervention relates to the Bureau’s evolving and
more expansive view of joint dominance under section 79. As noted previously,
the consent agreement in the WSI case did not disclose facts or allegations
indicating that the parties’ respective contracting practices were the result of
coordination between them. If indeed there was no coordination, the Com-
missioner’s enforcement action would be consistent with the Bureau’s recent
indications in its 2012 draft guidelines that evidence of coordination between
alleged jointly dominant firms will not strictly be necessary for a finding of
joint abuse of dominance.

In none of these cases did the Commissioner seek an AMP. In the absence
of guidance form the Commissioner, it is difficult to determine why that was
the case (e.g., the challenged conduct or some of it preceded the 2009 Amend-
ments), or what that means for future section 79 applications.

It is in the area of joint dominance more than any other that the Bureaus
aggressive enforcement agenda risks undermining the original concern behind
the design of the reviewable practices provisions that aggressive pro-competi-
tive conduct not be chilled. As discussed above, the recent availability of AMPs
now expressly deters potentially dominant firms from engaging in conduct
that may be considered anti-competitive. With the Bureau’s new interpretation
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of joint dominance, however, the situation has evolved to one in which clearly
non-dominant firms may be subject to enforcement action by the Bureau,
including the imposition of AMPs, if their conduct is similar to that of their
competitors, and the Bureau considers that there is insufficient competition in
the market. This would involve a new level of deterrence that appears rather far
removed from the original purpose of section 79. The Bureau is also pushing the
frontiers of section 79 in more basic ways, including by propounding the view
in its draft guidelines that market power itself need not currently be manifest
in order for the Bureau to take enforcement action against a firm for unilateral
abuse of dominance.

Beyond the ambitious nature of these interpretive positions, their commu-
nication in scaled-back published guidelines and in consent agreements that
provide limited factual background and are free from Tribunal oversight, erodes
the few relatively stable litmus tests (chief among which is market share / dom-
inance) that firms tend to rely on in complying with section 79. As noted above,
the erosion of guidance in this area combined with expanding assertions of
jurisdiction is a cause for concern in a relatively small economy like Canada,
in which many markets can support only a few firms of sufficient scale to
compete efficiently. Firms are left with the choice of either costlier compliance
and pulled competitive punches or (particularly in the case of joint dominance
enforcement) simply taking the risk of enforcement action and getting on with
their business. Further, to the extent that Canadian firms “pull their punches”
and compete less aggressively to avoid the risk of enforcement action under
stated Bureau policies, they may become less efficient and more vulnerable
to other less risk-averse competitors. Perversely, if one firm in an oligopolistic
market refrains from some exclusionary conduct that is followed by two other
leading competitors who split the remainder of the market, thereby losing sig-
nificant sales, that decision and loss of sales could insulate the remaining two
competitors from a joint dominance proceeding. Thus, the firm seeking con-
servatively to comply with Bureau guidance could both lose sales and insulate
its competitors from challenge for engaging in the same conduct from which
it refrained.

5.3.1 Decline of the “Conformity Continuum” Impacts Settlement Calculus

In addition to the potential inefficiencies that arise from firms diverting
resources and competing less aggressively to ensure compliance with new
and expansive positions taken in abuse of dominance enforcement guidelines,
the Commissioner’s strong emphasis on consent agreements as the mode of
effecting consensual resolution of her concerns in section 79 matters risks
amplifying the costs of enforcement and compliance in this area. It is not clear
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why the Commissioner would espouse in the Bureau’s recent draft guidelines
a general policy of requiring negotiated resolutions, and even voluntary steps
taken by a respondent, to be contained in consent agreements.

The Bureau's emphasis on formal means of resolving concerns under section
79 is consistent with the current Commissioner’s move away from reliance on
the broad spectrum of education, compliance and enforcement instruments
set out in the Bureau's Conformity Continuum Bulletin published in 2000.'%
In addition to consent orders, the bulletin identifies a variety of instruments
for achieving consensual resolution, including conformity meetings, warning
letters, undertakings and negotiated settlements. According to that Bulletin,
“[n]o individual part of the continuum is more important than another; no
part stands alone; and no part can be effective in isolation.”** The key assump-
tion underlying the conformity continuum is that “most businesses and their
managers prefer to comply with the law rather than to become involved in
enforcement proceedings under the legislation, It is not obvious why this
assumption would not applyin the context of abuse of dominance enforcement.

Indeed, reliance on less formal investigations and remedies (in addition to
registered consent agreements) is less resource intensive for the Bureau itself,
and such an approach facilitates timely modifications to the marketplace by
the party in order to comply with the Act. In contrast, the Bureaus current
policy raises the stakes and may have the perverse result that respondents
more often “dig in,” or at least protract settlement discussions, in order to avoid
arestrictive consent agreement.

In many cases, the costs and delay associated with negotiating consent
agreements and the potentially significant adverse consequences to signato-
ries that flow from them make this enforcement avenue disproportionate to
the conduct at issue. In particular, the generally long duration of consent agree-
ments, the formal process requirements for varying them, and the risk that
inadvertent breach could lead to private actions and possible criminal process,
make such agreements arelatively rigid method of settlement for firms wishing
to propose voluntary changes to their conduct, especially where they seek to
do so very early on in a Bureau investigation. In some cases, the result may
actually be a delay in effective remedies while parties weigh the risks and costs
of entering into a consent agreement. Indeed, pushing parties into a consent
agreement calculus may ultimately tip otherwise consensual matters into a
contested proceeding,. Either way, both the Commissioner and relevant parties
would be expected to incur higher costs and diversion of resources in an envi-
ronment where consent agreements are the rule.
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5.4 Limited Enforcement Record —
Contextualizing Abuse of Dominance in Canada

Notwithstanding the recent enforcement rhetoric and policies proposed by
the Commissioner, the fact remains that, despite active review by the Bureau’s
Civil Matters Branch, the Commissioner has brought relatively few abuse of
dominance cases in Canada since the enactment of section 79 in 1986. Twenty-
six years on, it may be appropriate to question why that is. One might begin
with an institutional focus to the question, positing a variety of possible expla-
nations, including: a lack of appropriate enforcement tools; a lack of consistent
enforcement focus on section 79; and a loss of faith in the Tribunal process.'*
However, on further scrutiny none of these appear to offer a satisfactory expla-

nation for the relatively sparse enforcement record under section 79.

It cannot be said that the Commissioner lacks the enforcement tools to
pursue abuse of dominance cases. The most active period of abuse of domi-
nance enforcement in Canada, between 1989 and 1997,"" occurred under the
Commissioner’s original enforcement powers. During that period, the Com-
missioner did not have the benefit of the ex parie interim order provisions
in section 103.3 of the Act, which were enacted in 2002."*® The Commission-
er’s information gathering powers have not substantially altered in respect of
abuse of dominance since the introduction of the 1986 Act. Nor is there reason
to believe that potential abuses of dominance are otherwise difficult to detect;
the overt nature of unilateral conduct and the number of potentially affected
parties, including competitors and customers, suggest that significant issues
under section 79 would typically come to the attention of the Bureau, which
has exclusive enforcement authority in the area. As has been discussed, the
Commissioner now does have additional enforcement tools in the form of a
very flexible consent agreement registration process and the remedial leverage
of significant AMPs.

Similarly, the shortage of section 79 cases cannot be linked to a flagging
enforcement focus on abuse of dominance or aloss of confidence in the Tribu-
nal. The Bureau has consistently prioritized abuse of dominance enforcement
and has been relatively active in investigating such matters.'”” If there has ever
been an area where the Bureau has had success in the Tribunal, it is in abuse of
dominance cases where the Bureau has enjoyed a success rate in excess of 80%.

Rather, the basis for limited enforcement activity in the area of abuse of dom-
inance is likely more nuanced and reflective of larger features of the Canadian
and global economies. For example, the industries in which abuse of domi-
nance enforcement would be expected to be relatively high, for example certain
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network or utility industries, have tended for the most part to be regulated in
Canada and therefore largely immune from Bureau enforcement to the extent
of that regulation.”” Thus, the Bureau’s focus on exclusive dealing cases under
section 79 stands in relative contrast to cases in other less regulated jurisdic-
tions where competition agencies have brought access to infrastructure and
price squeeze cases common in telecommunications and other historically
concentrated network-type industries.

Beyond regulated sectors, it is also possible that abuse of dominance is not
highly prevalent in Canada, whether because of domestic or foreign market
pressures (particularly with increasing free trade agreements), the risk of
Bureau enforcement or other factors.

Another possible explanation for the relatively few cases under section 79,
at least in more recent times, is the internationalization of commerce and the
emergence of network firms, particularly in the high technology sector, that
maintain high global market shares and influence markets across a variety of
jurisdictions. To the extent that such firms have raised abuse of dominance
concerns, these concerns have tended to be addressed in the jurisdictions
where such firms are based. It is often the case that remedies obtained in those
jurisdictions adequately address any possible concerns about the impact of
behaviour in Canadian markets, and the Commissioner has (appropriately in
our view) indicated a willingness to rely on effective remedies in other jurisdic-

tions as an efficient alternative to separate enforcement action in Canada.*

It should also be noted that, at least where enforcement agencies are con-
cerned, enforcement of single firm conduct has generally been characterized
by a degree of restraint consistent with concerns to avoid chilling aggressive
competitive conduct. For example, public enforcement activity in this area has
not been especially high in the United States over the past decade.”” Thus, the
relatively few cases in Canada may be roughly proportionate to enforcement
activity in other comparable jurisdictions. Certainly the lack of a private right
of action in respect of abuse of dominance in Canada, and in particular the
lack of a right to recover damages for loss resulting from conduct contrary to
section 79, means that Bureau enforcement efforts are not supplemented by
private suits. It is difficult to know whether private actions, if permitted, would
unearth further meritorious claims under section 79, especially as one rationale
for not granting private rights of action in this area is a concern about unmeri-

torious actions being taken by disgruntled competitors and customers.?®

5.5 The Next Frontier of Abuse of Dominance Enforcement

The discussion above has suggested the emergence of a new era in competi-
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tion law enforcement following in particular from the 2009 Amendments. Some
of the themes identified already are likely to feature in abuse of dominance
enforcement activity as this new era unfolds. If the Bureau follows through
with current initiatives, there will be relatively less published enforcement
guidance than in the past, relatively more abuse of dominance cases brought
by the Commissioner, and relatively greater reliance placed on securing vol-
untary remedies through formal consent agreements without active Tribunal
involvement.

What kinds of cases will the Commissioner be bringing? The Commission-
er’s draft enforcement guidelines strongly suggest a focus on testing grey areas
at the margins of section 79. In particular, the Bureau’s stated approach to joint
dominance indicates a strong possibility that a section 79 application against
several competitors in a market will be a feature of future enforcement action.
The Bureau's recent relaxed interpretation of what is required for joint dom-
inance, if accepted by the Tribunal, would certainly open up new areas for
enforcement under section 79 given the prevalence in Canada of “thin” oli-
gopolistic markets, which underpinned the “presumptively legal” approach
initially adopted for reviewable practices in Part VIII. Litigation of a joint domi-
nance case might also generate guidance from the Tribunal on the relationship
between sections 79 and 90.1. In terms of industries that could be the subject of
scrutiny, the increasing prevalence and importance of the technology sector in
the everyday lives of consumers suggests that the Bureau will be closely watch-
ing developments in that industry for signs of anti-competitive conduct.* That
said, given the dearth of cases in the past, the Commissioner may not have
the luxury of choice, and experience shows that the Bureau tends to focus on
industries in which it has acquired experience through prior investigation or
enforcement.

In terms of developing the law, whatever cases may be brought in the future
could usefully test those aspects of the FCAs Canada Pipe decision that are
especially unclear. Chief among these are (i) the Court’s discussion of what
properly qualifies as a pro-competitive business justification that may assist
in identifying the overriding purpose of an alleged practice of anti-competitive
acts under paragraph 79(1)(b), and (ii) the Court’s indication that there may be
alternative approaches to applying the “but for” test required under paragraph
79(1)(c) for determining whether a dominant firm’s conduct is likely to result in
a substantial prevention or lessening of competition. Also of significant impor-
tance will be any guidance the Tribunal can provide as to when and in what
manner it will be appropriate to impose AMPs under section 79.

Beyond prognosticating about future jurisprudence, the continuing evolution
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of the Act since 1986 suggests that further legislative amendments are likely.
In relation to abuse of dominance, it seems likely that proposals in relation
to remedies and process issues will re-surface. For instance, it is possible that
concerns about marginalization of the Tribunal and the gradual concentration
of administrative powers in the Commissioner’s office (and the potential for
such powers to influence the negotiation of consent agreements) will lead to
reforms to the consent agreement process that would restore Tribunal over-
sight where the Commissioner seeks to enshrine the terms of a settlement in
an order of the Tribunal.

In addition, and as discussed above, remedies and enforcement mecha-
nisms are uneven across the reviewable practices provisions and indicate an
experimental and ad hoc approach. There is certainly the potential for devel-
oping a more coherent enforcement framework in the future. Among the
possible options in this regard would be extending the existing private enforce-
ment regime applicable to conduct under sections 75-77 of the Act to abuse
of dominance under section 79, introducing the right to recover damages for
loss resulting from conduct contrary to these provisions, and/or making the
imposition of AMPs available as a remedy to the Commissioner under sections
75-77 of the Act - or reverting to the prior model of enforcement only by the
Commissioner.

A further and perhaps simpler alternative that would bring a more coherent
approach to the non-merger provisions in Part VIII would be to repeal some
or all of sections 75, 76 and 77. While section 76 is new to Part VIII, sections
75 and 77 have received limited attention and priority from the Bureau in the
past and have generated relatively modest private litigation since 2002.% As
discussed above, the differing competition thresholds in these sections®® com-
pared to those applicable under section 79 have not been adequately explained
or understood except as artifacts of a possibly waning political desire to spe-
cifically protect small business interests through the Act. A uniform threshold
would arguably be easier for businesses to understand and comply with, and be
more consistent with the efficiency objective and goal of enhanced welfare for
businesses and consumers (whether obtained directly or indirectly) from com-
petitive markets and the process of competition. Eliminating these provisions
would not create obvious legislative gaps since conduct appropriately targeted
by those sections might also be addressed under section 79. It is possible there-
fore that Parliament may in the future choose to align itself with many other
developed competition regimes by limiting its core enforcement provisions to
mergers, abuse of dominance and competitor agreements. Under the Act, these
areas would be addressed by sections 92, 79 and 90.1/45. Among other things,
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such an adjustment could result in a renewed focus on section 79 and allow
more resources to be devoted to developing a coherent enforcement approach
to abuse of dominance.

6. Conclusion

After more than 25 years of experience with the modern abuse of dominance
provisions in section 79 of the Act, it is instructive to reflect on the principal
developments in this important area of competition law and enforcement. As
would be expected, certain aspects of section 79 have not been fully explored
or would benefit from additional clarification, ideally by the Tribunal and
courts. However, the Tribunal and the FCA have staked out a generally work-
able framework for enforcing and complying with section 79, and the Bureau
has until recently supplemented the jurisprudence with rather detailed general
and sector-specific guidance.

Notably, recent changes to thelegislative framework of Part VIII, the remedies
available for abuse of dominance, and the Commissioner’s enforcement policy
in respect of section 79 suggest that administration of the abuse of dominance
provisions is evolving into a new and distinct phase. In particular, we appear
to be entering a new era of contested cases, in which the rescission of guidance
forms part of a wider strategy to accommodate an active litigation agenda. This
approach may result in medium term resolution of a number of outstanding
legal and interpretive issues hanging over section 79. More ominous, however,
is the prospect that such issues will remain unresolved in the Tribunal or the
courts due to the resolution of novel or marginal cases by consent agreement.
Also of concern is the possibility of the loss or “chill” of pro-competitive aggres-
sive market conduct flowing from aggressive enforcement combined with less
guidance from the Bureau. Uncertainty flowing from declining predictability
may not be the optimal outcome in an increasingly aggressive global mar-
ketplace. That said, an emerging focus on enforcement at the outer edges of
section 79 does not necessarily suggest that the Commissioner would refrain
from challenging more conventional cases of abuse of dominance occurring in
the marketplace.

The patchwork of non-merger reviewable practices provisions, and the
varying remedial frameworks applicable to them, suggest a loss of clear phil-
osophical direction for Part VIII and a departure from the so-called “modern”
Act as it was conceived in 1986. The limited track record of enforcement -
both public and private — under specialized provisions like sections 75 and 77,
together with the recent introduction of a civil reviewable competitor agree-
ments provision, suggests that there is scope for further “right-sizing” of Part
VIII's non-merger provisions, either by shedding marginal provisions in favour
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of greater reliance on section 79 or by making the legal tests, available remedies
and standing to make an application more consistent across the provisions of
Part VIIIL.
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gov/atr/cases/f276000/276027.pdf>.

203 See: CPRP, supra note 129 at 59.
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24 |ndeed, it may be possible to discern a relatively consistent scrutiny over
technological platforms that intermediate transactions and that may involve two-
sided markets. See: e.g., Interac, Visa/MasterCard, CREA, TREB.

25 There have been 21 applications for leave to file applications under section 75,
76 or 77 of the Act. Of those, leave has been granted in whole or in part in seven
cases. None of these seven cases has produced a successful application on the
merits. Only two applications have been heard on the merits and were dismissed by
the Tribunal. In the other five cases in which leave to file applications was granted,
one proceeding was withdrawn, another was terminated by rescinding the order
granting leave following the business failure of the plaintiff, in two cases interim
supply orders were made (and the applications were subsequently withdrawn), and
one case is ongoing.

6 e, the “adverse effect on competition” standard in sections 75 and 76 and the
lower threshold requirement in section 77 (as compared to section 79) that exclusive
dealing. tied selling or market restriction be engaged in by a “major supplier” or is
“widespread in a market.”



