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Introduction

ection 36 of the Competition Act' creates a cause of action for persons

injured by conduct in violation of Part VI of the Act (which includes
price-fixing conspiracy provisions). Until the 1990s, when the prov-

inces began implementing class action legislation, section 36 was rarely relied

on by plaintiffs. Since then, a number of class actions have been commenced
alleging vertical and horizontal anti-competitive conduct. Many early cases

were resolved through settlement and, as a consequence, many important
legal issues were not addressed by the courts. In recent years, an increasing

number of cases have been pursued through contested certification motions

and beyond. The results in these cases have been mixed - in some early cases,
certification was denied; however, recently there has been a trend towards cer-

tification.

Notwithstanding the growing body of case law, there remain a number of sig-

nificant issues yet to be resolved. Indeed, later this year, the Supreme Court

of Canada will grapple with the issue of passing on. In price-fixing conspiracy

and other competition law cases, the concept of passing on - that the direct

purchaser of the price-fixed product passed on all or part of any unlawful over-
charge to its customers - can be used in two ways: (1) it can be used as a defence

on the merits; and (2) the fact of pass through can be used by indirect purchas-
ers to assert a claim against the defendant. The Supreme Court of Canada will
be asked to determine whether the passing on defence is available to defen-
dants and whether indirect purchasers have a cause of action. The resolution of

these questions could shape the nature and scope of future cases.

Another important matter that has yet to be resolved is the availability of
the aggregate damages provisions contained in class proceedings legislation,

which provide a mechanism for assessing damages in situations where the
amount at issue for individual class members is small. The Ontario and British
Columbia courts have taken different approaches on this issue. In British

Columbia, the matter has been largely resolved - the aggregate damages pro-

visions can be used to establish concurrently both quantum of damages and
fact of loss. In Ontario, the approach taken is much more divergent. Some

courts have held that the aggregate provisions are available upon a finding of

potential liability and that a finding of breach of section 45 establishes poten-
tial liability.3 Other courts have held that breach of section 45 and fact of loss
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must be proven before access to aggregate damages provisions is available.4

How this issue is resolved could affect, among other things, the duration and

complexity of the certification motion.

The Enactment of Section 36

The private right of action established by the Act is contained in subsection

36(1) and is as follows:

36.(1) Any person who has suffered loss or damage as a result of

(a) conduct that is contrary to any provision of Part VI, or

(b) the failure of any person to comply with an order of the
Tribunal or another court under this Act,

may, in any court of competent jurisdiction, sue for and recover

from the person who engaged in the conduct or failed to comply
with the order an amount equal to the loss or damage proved to
have been suffered by him, together with any additional amount

that the court may allow not exceeding the full cost to him of any
investigation in connection with the matter and of proceedings

under this section.

This private right of action was first enacted in 1976 as section 31.1 to the

Combines Investigation Act, as part of a package of amendments to that statute.

The origins of these amendments can be traced to the Economic Council of
Canada's Interim Report on Competition Policy, released in July 1969.' In particu-
lar, the Council was in favour of creating civil law remedies to further the federal

government's relevant economic policy in order to better achieve its economic
goals and to improve its effectiveness and acceptability to the general public.6

In addition, the Council was of the view that the criminal law was rigid and
inflexible, while the civil law was flexible and well-suited to areas "that do not
lend themselves well to relatively unqualified prohibitions and that may in

addition call for some case-by-case consideration of the likely economic effects
of particular business structures or practices7

The Constitutionality of Section 36

The authority to regulate competition in Canada falls within Parliament's

general power to regulate trade and commerce conferred under section 91(2)

of the Constitution Act, 1867.8

Available Remedies

Section 36 is narrow in scope and is expressly limited to damages arising from
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criminal conduct contrary to the Part VI of the Act or contravention of a Com-

petition Tribunal (the "Tribunal") order. Barring a breach of an order issued by
the Tribunal, there is no cause of action for conduct that offends other parts of
the Act. Indeed, the law is clear that reviewable practices under the Act are not
criminal offences.9

A plaintiff is expressly limited to recovering "an amount equal to the loss

or damage proven to have been suffered by" him or her. This language pre-
cludes a claim for punitive damages. For instance, in Wong v. Sony Canada Ltd.,
Cumming J. struck a claim for punitive damages on the following basis:

Section 36(1) of the Competition Act (and s. 31.1(1) of the Combines
Investigation Act) provide that punitive damages are not permitted
pursuant to the legislation. A claim for punitive damages is depen-

dent upon the pleading of a separate cause of action that would
permit such damages.

Accordingly, the existing pleading does not disclose a reasonable
cause of action for punitive damages and consequentially, para-

graph 1(c) of the amended statement of claim is struck.'0

The Tribunal has exclusive jurisdiction over reviewable practices." A plaintiff

cannot circumvent the Tribunal's exclusive jurisdiction and Parliament's delib-
erate limits on the right of action under section 36 by asserting conspiracy in
respect of conduct that is fundamentally a reviewable practice.2

It is unclear whether injunctive relief is available in the context of an action
brought under section 36. Indeed, while section 33 of the Act provides the
Attorneys General of Canada or of the provinces the right to seek injunctive
relief to prevent violations of the Act, the Act does not confer similar rights

on private litigants. This absence of statutory authority has led some courts to
conclude that injunctive relief is only available when the conduct complained
of can give rise to a cause of action in favour of the plaintiff independently of
any rights the plaintiff might have to damages under section 36.'"

In contrast, in Telus Communications Co. v. Rogers Communications Inc., the

British Columbia Court of Appeal held that the British Columbia Supreme

Court had the inherent jurisdiction to grant an interlocutory injunction in the
context of an action brought under section 36, notwithstanding that: (a) the
plaintiff's claim is statutory; and (b) that the statute itself does not provide

for the issuance of injunctions at the behest of a private party.4 However, the
Court expressly declined to opine on whether a permanent injunction can be
granted to a private party in a claim brought pursuant to section 36 of the Act."
Therefore, in British Columbia at least, a plaintiff in a section 36 action may
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seek an interlocutory injunction without having to assert any independent
causes of action.

The Two-Year Limitation Period

Subsection 36(4)(a) prescribes a two-year limitation period for commencing

an action under section 36. Specifically, an action must be brought within two
years from the day on which the impugned conduct was engaged in (subsec-
tion 36(4)(a)(i)), or the day on which any criminal proceedings are disposed of
(subsection 36(4)(a)(ii)), whichever is later. Subsection 36(4)(a) states:

(4) No action may be brought under subsection (1),

(a) in the case of an action based on conduct that is contrary to any
provision of Part VI, after two years from

(i) a day on which the conduct was engaged in, or

(ii) the day on which any criminal proceedings relating thereto

were finally disposed of,
whichever is the later;
I[...1I

On its face, subsection 36(4)(a)(ii) appears to have the potential for creat-
ing an indefinite limitation period in cases where no criminal proceedings
have been initiated. Although there appears to be no case that addresses this
issue directly, in Eli Lilly and Co. v. Apotex Inc., the Federal Court found that

as no criminal proceedings had been brought in relation to the defendants'
alleged violations of Part VI of the Act, subsection 36(4)(a)(i) was the opera-
tive limitation period.16 Although the court did not elaborate on how it arrived
at this conclusion, it appears consistent with the Supreme Court of Canada's
holding in Murphy v. Welsh that the underlying rationale for limitation periods
in general is: (a) the need for a potential defendant to be certain that he or she

will not be held to account for ancient obligations; (b) the need to foreclose
claims based on stale evidence; and (c) the need to ensure that plaintiffs act dil-
igently and not "sleep on their rights"'7

The case of Garford Pty Ltd. v. Dywidag Systems International, Canada, Ltd. 8

has helped shed some light on when the limitation period begins to run in the

context of conspiracy cases. In that case, the plaintiff alleged that the defendant
had engaged in conspiracy and price fixing during negotiations and discus-
sions leading up to three purchase agreements between November 2003 and
March 2006. The defendant moved for summary judgment on the basis that the
plaintiff's claim was statute-barred. The motion judge, Russel J., granted the

motion and dismissed the plaintiff's claim.

In support of its motion, the plaintiff argued that the limitation period had
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not expired because the purchase agreements caused the offending conduct to

continue into the future. In rejecting that argument, Russel J. concluded that
the offence of conspiracy consists of the agreement, not its effects. Accordingly,
any alleged ongoing effects of the agreements did not extend the limitation

period.9

The plaintiff also argued that the limitation period should continue as long

as the plaintiff continued to suffer damage as a result of the conspiracy. Russel
J. dismissed that argument as well, finding that the limitation period is trig-

gered by the commission of the predicate offence under Part VI. In the case of
conspiracy, the offence is complete upon the making of the agreement. In other
words, the effects of the conspiracy are not part of the offence and any ongoing

damage caused by the conspiracy does not extend the limitation period. °

In addition, the plaintiff argued that the discoverability rule applied and that

the limitation period did not begin to run until it had discovered: (a) the alleged
conspiracy; and (b) that it had suffered damage as a result of the conspiracy. In
rejecting that argument, Russel J. indicated that the discoverability rule applies
in cases where the event that triggers the limitation period is the accrual of a

cause of action or an event that occurs only when the plaintiff has knowledge of

an injury. In contrast, the limitation period established under subsection 36(4)
(a) of the Act runs from a date that is independent of the plaintiff's knowledge
and, as such, the discoverability rule does not apply.2

In Fairview Donut Inc. v. The TDL Group Corp.,22 Strathy J. relied on Russel

J's decision in Garford to conclude that: (a) in conspiracy cases, the limitation
period contained in subsection 36(4)(a) runs from the date of the conduct itself
(i.e., the date on which the parties entered into the impugned agreement(s));

and (b) the discoverability rule does not apply to subsection 36(4)(a), since the
statutory limitation period is expressly tied to a specific event.23

The Federal Court of Appeal reviewed the decision in Garford, and upheld
Russel J's conclusion that the ongoing effects of the conspiracy, holding:

In this case, as the judge explained, the alleged offence under

section 45 was complete at the time of the conclusion of the pur-
chase agreements. Ongoing effects do not extend the time period

established in subsection 36(4). Garford's position is tantamount
to saying that the conduct prohibited by section 45 is only an

agreement which, in fact, injured the market. This is not the law. At
the relevant time (section 45 has since been amended), the offence
was complete upon the finalization of an agreement that, if carried
into effect, would unduly limit competition.24
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The Court further held that the discoverability issue did not arise on the facts
since the information available to the plaintiff as early as April 2006 was vir-
tually the same as the information that it had when it commenced its claim
in August 2008.23 This fact precluded "any argument based on discoverability,

assuming without deciding, it is legally available."2 6

In Sun-BypeProductsLtd. v. ArcherDanielsMidland Co.,2" the plaintiffs brought

claims for equitable fraud, which claims were based on alleged price-fixing. The
British Columbia Court of Appeal applied the discoverability principle to post-

pone the running of the limitation period under subsection 36(4)(a) of the Act.
However, the parties had agreed that the discoverability principle applied in

that context and, as such, the Court did not rule on that issue.28

Competition Class Actions

The Evolving Approach to Certification

Section 36 was rarely utilized until the 1990s, when provinces began imple-
menting class proceedings legislation. Since then, plaintiffs have initiated a
number of competition class actions in respect of vertical and horizontal anti-

competitive conduct.

Before an action can proceed as a class proceeding, it must be certified as

such by the court. The test for certification requires plaintiffs to satisfy certain

criteria. In Ontario, those criteria are set out in section 5 of the Class Proceed-
ings Act, 199229 and are as follows:

5. (1) The court shall certify a class proceeding on a motion under
section 2, 3 or 4 if,

(a) the pleadings or the notice of application discloses a cause of
action;

(b) there is an identifiable class of two or more persons that would
be represented by the representative plaintiff or defendant;

(c) the claims or defences of the class members raise common
issues;
(d) a class proceeding would be the preferable procedure for the
resolution of the common issues; and

(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the

class,
(ii) has produced a plan for the proceeding that sets out a

workable method of advancing the proceeding on behalf of the
class and of notifying class members of the proceeding, and
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(iii) does not have, on the common issues for the class, an
interest in conflict with the interests of other class members.

Other provinces have enacted largely similar legislation.30

Many competition law class actions were settled prior to 2009, and there was

accordingly little jurisprudence relating to class certification. However, there is
now a growing body of case law that gives practitioners some guidance.

In order to establish liability under section 36, a plaintiff is required to prove

that he or she has suffered loss as a result of the defendant's breach of the crimi-
nal provisions contained in Part VI of the Act. Complicating matters in the class

action context, particularly in cases involving so-called indirect purchasers, is
the fact that courts may have to grapple with the concept of "pass-on" or "pass-
through" when deciding whether the plaintiff has demonstrated a common
issue of loss and/or whether a class action is the preferable procedure.

Pass on is frequently relied on by defendants in price-fixing cases as a means

of preventing certification. The underlying rationale for this defence is that
those who purchase goods at artificially inflated prices will "pass on" any such
price increases to downstream purchasers by charging higher prices. Thus,
defendants may claim that direct purchasers (i.e., plaintiffs who have pur-
chased the goods at issue directly from the defendants) have not suffered any
loss at all because they either passed on any price increases to the next pur-

chaser in the distribution chain, or that any recovery is necessarily limited to
the amounts that each direct purchaser was unable to pass on, thereby making
loss an individual issue. Conversely, as against indirect purchasers (i.e., pur-

chasers further down the distribution chain, such as distributors, retailers and
consumers), defendants may assert that such individuals suffered no losses
either because no such losses were passed down to them or they passed on any
such losses further down the distribution chain or to the ultimate consumer,
or that any losses suffered require individual assessment. Where a class is com-
prised of both direct and indirect purchasers, defendants will often assert that
a conflict exists between the different levels of purchasers.

Plaintiffs have generally sought to present a methodology, usually in the form

of expert evidence, for determining loss on a class-wide basis. The Ontario Court
of Appeal decision in Chadha v. Bayer Inc.,31 indicated that a plaintiff needed to
present evidence of a methodology for determining class-wide harm. Plaintiffs
and defendants have disagreed on the level of evidence that Chadha requires.

In Chadha, the plaintiffs alleged that the defendants had conspired to increase

the price of iron oxide, a chemical pigment used in the production of bricks and
paving stores that are used in the construction of new homes. On the basis of
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that alleged horizontal conspiracy, the plaintiffs sought to certify a class action
on behalf of a broad class of new home purchasers across Canada who had

allegedly paid an artificially higher price for their homes. Sharpe J., as he then
was, granted certification at first instance, but his decision was reversed by

the Divisional Court. In particular, the Divisional Court held that the plaintiffs

faced "insurmountable" problems relating to pass on:

The respondents face insurmountable problems of proof with
respect to the "pass on" issue given the large number of parties in

the chain of distribution and the multitude of variables affecting

the end purchase price of a building. See the Chain of Distribu-
tion - Iron Oxide Pigment illustration included as an Appendix

to these reasons. These problems of proof are compounded by the
fact that the product in question, iron oxide, is used merely as a

small component in another product or series of products and the
alleged overcharge is only a trivial part of the purchase price of res-
idential or commercial buildings, which are highly individualized

end products. Assuming that the respondents can establish that

the appellants engaged in a conspiracy that increased the price

of iron oxide, they will still have to establish on balance that this
price increase was "passed on" to them. This they are unable to do

on a class-wide basis. For a discussion of the problems of proof
involved in actions such as the one at bar, see C.S. Coutroulis and

D.M. Allen, "The Pass-On Problem in Indirect Purchaser Litigation"

(Spring 1999) The Antitrust Bulletin 179.3

Accordingly, the Court concluded that a class action was not the preferable pro-

cedure as certification of not move the litigation forward in any meaningful way.

The Court of Appeal affirmed the Divisional Court's decision to deny certi-

fication. Writing for the Court, Feldman J.A. reiterated that the plaintiffs bore
the onus of leading evidence which demonstrated that there were sufficient

"common issues" relating to liability and damages to warrant a class proceed-
ing. FeldmanJ.A. underscored that the existence of "class-wide loss" will depend

in large part on the court's assessment of the expert evidence. On the facts of

Chadha, Feldman J.A. determined that the plaintiff's expert evidence was not
sufficient, since the plaintiff's expert had merely "assumed" that the alleged

overcharge caused by the conspiracy had been passed-on through the distribu-
tion chain to a class of indirect purchasers. In other words, the expert had not
accounted for the real possibility that some or all of the alleged overcharge had

been absorbed by various parties in the distribution chain - in which case pur-
chasers would have suffered no loss. As a result, Feldman J.A. concluded that
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the plaintiff's expert had failed to establish that loss could be proved on a class-
wide basis. There was no common issue of loss, no common issue of liability,

and, accordingly, certification was declined.33

Feldman J.A. also compared the plaintiff's expert evidence with the much
more detailed expert evidence that the Third Circuit had considered in the

case of In re Linerboard Antitrust Litigation.3' In Linerboard, the Third Circuit

certified an antitrust class action in respect of an alleged price-fixing conspir-
acy relating to corrugated cardboard, in part, on the basis of the plaintiff's
extensive expert evidence that was supported by economic analysis and indus-

try evidence. Feldman J.A. noted that the plaintiff's expert in Linerboard had
performed analysis based on "actual data" which focused on the "key issue"

of "whether the variations in purchasers, products, regions, etc. precluded
common impact"" After taking the variations into account, the expert in Lin-

erboard arrived at the positive conclusion that "all purchasers would have

paid a higher price because of the conspiracy" and "as a result, the fact of loss
was common:'36 In contrast, in Chadha, the plaintiff's expert had conducted
no analysis of industry data or other records which would substantiate his

pass-through analysis.37 It is to be noted that Linerboard was decided with the
benefit of extensive pre-certification discovery, which is not available under
the rules of civil procedure in Ontario or the other Canadian provinces with

class action legislation.

Certification was also denied in Price v. Panasonic Canada Inc.3 In that case,

the plaintiff alleged that over a ten-year period, he and approximately 20 million
class members had paid artificially higher prices for electronic goods manufac-
tured by the defendant as a result of the latter's alleged practice of resale price
maintenance. In considering the requirements for certification, Shaughnessy

J. noted that, in order to ascertain whether the class members experienced a
loss, the court would need to consider the prices paid by each class member.
However, those prices varied greatly since they were dependent on many vari-

ables, including competition from other brands, the timing of the purchase,
the volume of the purchase, the existence of dealer incentives, the existence of
individual negotiation, etc. Accordingly, Shaughnessy J. concluded that there

was no way to ascertain whether every class member had experienced a loss in

the absence of an individualized inquiry and denied certification.

Certification was also denied at first instance in 2038724 Ontario Ltd. v. Quiz-

no's Canada Restaurant Corp.39 In that case, the plaintiff franchisees sought to

certify an action against their franchisor on the basis that they had been over-
charged for the products they bought from their designated distributor of food,
contrary to the prohibition against resale price maintenance that was then

Vol. 25, No. 2



CANADIAN COMPETITION LAW REVIEW

entrenched in section 61 of the Act. Perell J. refused to certify the class action

on the ground that the plaintiffs had failed to establish a methodology for cal-
culating what the prices for the class members would have been, and what the
class members ought to have paid. Thus, PerellJ. reasoned that as loss is a com-

ponent of liability under section 36 of the Act, neither liability nor damages

were common issues. This, in turn, would have the effect of "an avalanche that
buries the proposed common issues with an absence of commonality and a
proliferation of individual issues:' ° As explained below, the Divisional Court

overturned the decision of PerellJ. and certified the action.

In Qu6bec, certification was denied in Harmegnies v. Toyota Canada Inc.41

At issue in that case was a program known as 'Access Toyota: Under that
program, the defendant, based on prices for certain car models submitted to

it by dealers, would calculate an average to establish the prices at which those
various models of cars were to be sold. Dealers participating in the program
were required to sell the models at standardized prices. The plaintiffs alleged

that this program caused them to pay higher prices for these cars, thereby
causing them to suffer loss. The Quebec Superior Court denied certification

on the basis that the evidence of loss adduced by the plaintiffs was lacking
and that any common issues would be overwhelmed by a myriad of individ-

ual issues.

In affirming that decision,42 the Quebec Court of Appeal found that the repre-

sentative plaintiff had failed to compare prices with non-Access Toyota dealers
to see if he could obtain a lower price, that the plaintiffs could not demonstrate
that they collectively suffered loss, that any losses suffered would vary among
individuals depending on whether an individual was a skilled bargainer and

that the value of the vehicles would vary according to the availability of the

vehicle and individual preferences relating to accessories, extended warran-
ties, service options, etc.

In British Columbia, certification was initially denied in Pro-Sys Consultants

Ltd. v. Infineon Technologies AG.43 In that case, the plaintiffs sought to certify a

claim against the leading manufacturers of Dynamic Random Access Memory
("DRAM") - a type of memory chip used in consumer electronic products such

as computers, mobile phones, cameras and automobiles. The plaintiffs alleged,
among other things, that between 1999 and 2002, the defendants had agreed to
limit the price decline for DRAM - which had up until that point been declining

significantly - and sought certification of a class of direct and indirect purchas-

ers of DRAM in British Columbia. The plaintiffs conceded that the proposed
class primarily consisted of indirect purchasers, including the representative
plaintiff, which had purchased a laptop computer in 2002.
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In opposing certification, the defendants argued that the plaintiffs had failed

to present a methodology for establishing harm on a class-wide basis and, in
particular, that there was no credible methodology for: (a) establishing that
any allegedly overinflated prices were passed on to indirect purchasers; or (b)
estimating what amounts were passed on to indirect purchasers. In examining
the evidence proffered by the plaintiffs, the motions judge, Masuhara J., indi-

cated that:

[G]iven the inherent complexities, the scrutiny cannot be superfi-
cial. The evidence must establish that the proposed methodology
has been developed with some rigor and will be sufficiently robust

to accomplish the stated task."

MasuharaJ. ultimately rejected the methodology for proving class-wide harm

put forth by the plaintiffs on the basis that it did not "avoid the need for a vast
number of individual inquiries regarding the participants and conditions in the
marketplace for DRAM" and that the plaintiffs had not "sufficiently demon-

strated that a workable class-wide methodologyis available to establish harm'4

In addition, Masuhara J., relying on Chadha, concluded that while the
damages aggregation provisions contained in the applicable class action leg-
islation could be used to determine damages once liability had been proven,

those provisions could not be used to determine liability under section 36 of
the Act, as loss is a component of liability. In other words, those provisions
could not be used to get around the requirement of demonstrating harm to

class members. MasuharaJ. stated:

In my view, Chadha remains good law in precluding the plaintiff

from resorting to the aggregation provisions of the Act to estab-
lish liability when there is otherwise no basis to do so, and I follow
it. In this case, liability requires that a pass-through reached the

Class Members. That question requires an answer before the aggre-
gation provisions, which are only a tool to assist in the distribution
of damages, can be invoked.46

As explained below, the British Columbia Court of Appeal overturned the

decision of MasuharaJ. and certified the action.

The only action under section 36 to break this trend of non-certification

between 2003 and 2009 was Axiom Plastics Inc. v. E.l DuPont Canada Co.4 7 In
Axiom, the plaintiffs alleged that the defendant had conspired with its distribu-
tors and certain "Tier 1" auto parts manufacturers to enhance and fix the price

of engineering resins used in the production of automotive parts, contrary to
sections 45 and 61 of the Act.
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The plaintiff argued that the economic effect of the alleged conspiracy
between the defendant and its distributors was that the latter were compelled

to sell resins to class members at not less than list price unless the defendant
agreed. As to the alleged conspiracy between the defendant and the "Tier 1"
manufacturers, the plaintiff alleged that the defendant had made agreements

with certain of those manufacturers that specified higher resin prices for "Tier
2" manufacturers, including the plaintiff. The Tier 1 manufacturers would then
receive a rebate of a portion of the prices paid by the Tier 2 manufacturers.

The motions judge, Hoy J., as she then was, certified only that portion of the
plaintiff's claim relating to the alleged conspiracy involving the defendant and
its distributors, and then only on the condition that the class definition be nar-
rowed to consist only of direct purchasers of engineering resins in Canada

who were required by their customers to use only resins manufactured by the
defendant during the class period. Hoy J. refused to certify the alleged "Tier 1
conspiracy" on the basis that it failed to raise common issues.

On the issue of whether loss could be established on a class-wide basis, the
defendant argued that the plaintiff had failed to present evidence that satisfied

the requirements established by the Ontario Court of Appeal in Chadha, and
argued that as in Price and Chadha, the plaintiff had failed to establish that loss
was a common issue. However, HoyJ. distinguished Chadha and Price as follows:

This case is different than Chadha, where the plaintiffs sought

to rely on the passing-on of loss to indirect purchasers to estab-
lish damage. Here, the class members are direct purchasers and

passing-on may be raised as a defence. Axiom does not rely on

an assumption of passing-on. The possibility that the defence of
passing on might prevail at trial does not mean that there cannot
become basis in fact for finding that class members suffered loss.

This case is also different from Price, a decision of the Superior

Court, released before the Court of Appeal's decision in Chadha.

In Price, the plaintiffs alleged that the defendant, Panasonic, had

engaged in resale price maintenance in respect of eight catego-
ries of audio-visual consumer electronic products and brought a

proposed class action on behalf of an estimated 20 million end-
purchasers. Shaughnessy R.S.J. (as he then was) concluded that a
class proceeding was not manageable and not the preferable pro-
cedure. He found that the nominal price at which the products
were sold did not reflect the "real price"; dealers often included

"extras" such as stands, speaker wire, cases, tapes and batteries, as
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well as extended warranty service, which had the effect of reducing
the purchase price attributable to the products at issue. There-

fore, the actual price at which a product was sold to a consumer
had in each case to be determined individually. Shaughnessy R.S.J.
similarly found that the "but for" price would also have to be deter-
mined individually with respect to each transaction and loss was
accordingly not a common issue. It appears that the only evidence
proffered by the plaintiff as to how the "but for" price might be

determined was a British newspaper article suggesting that British

consumers were paying 15-20 per cent too much for consumer
electronic products because of price collusion.

DuPont's evidence is that it provided added value to its customers

and potential customers, by, for example, assisting them with the
design and testing of their products, parts and process problem

solving, and part failure trouble-shooting, and that not all of its
competitors did so. Its counsel appears to argue that these are
tantamount to the "extras" in Price and, as in Price, this will neces-
sitate individual determination of the "actual" and "but for" prices.
The "value adds" are intangible, and some are provided to persons

who are not customers. They are not comparable to those in Price.4

Ultimately, Hoy J. indicated that, in the case of the narrowed class, she was
satisfied "on basic economic principles" there was "some basis in fact that each
such person suffered some loss as a result of the alleged vertical, price-fixing

CUPS conspiracy."'

Two non-competition law cases - Markson v. MBNA Canada Bank'° and

Cassano v. Toronto-Dominion Bank" - have also been the subject of judicial
comment in the price-fixing area. Both of these cases deal with the availabil-
ity of the aggregate damages provisions of the CPA. In price-fixing conspiracy
cases, defendants often argue that individual issues relating to fact of loss and
damages will overwhelm any common issues and that a class action is not the
preferable procedure. These arguments are particularly prevalent where the
class includes indirect purchasers, each with a relatively small claim. Plaintiffs
argue that the aggregate damages provisions make it feasible to assess damages
in situations where the amount at issue for individual class members is small.

Markson involved allegations that a financial institution received interest
on cash advances in violation of s. 347(1)(b) of the Criminal Code, which pre-
scribes a 60 per cent maximum interest rate. MBNA Canada Bank charged a

transaction fee, in addition to compound interest, on every cash advance from
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its credit cards. The plaintiffs alleged that these charges amounted to "interest"
and sought restitution, damages for breach of contract and injunctive relief.

The motions judge denied certification, concluding that millions of transac-
tions would have to be examined manually to determine liability. The Divisional
Court agreed. On appeal to the Court of Appeal, the plaintiff reframed its case
to take advantage of sections 23 and 24 of the CPA, which permit the admis-
sion of statistical information as evidence to determine issues relating to the

amount or distribution of a monetary award under the CPA and permit the
court to determine a defendant's liability to class members on an aggregate
basis, respectively.

The Court of Appeal overturned the decisions below and granted certifica-

tion. Writing for the Court, Rosenberg J.A. noted that the statistical sampling
"authorized by s. 23 cannot be used to determine the defendant's liability" and
confirmed that the Court's decision in Chadha had held that section 24 of the
CPA "is applicable only once liability has been established, and provides a
method to assess the quantum of damages on a global basis, but not the fact of

damage 2 He thenwent on to state that in the context ofthe case before the court:

If the common issues relating to the application for a declaration

and injunctive relief were to be determined in the plaintiff's favour,
the trial court will have found that the defendant received interest
in excess of an effective annual rate of 60 per cent on cash advances.
Thus, liability to some class members will have been established.
At least some members of the class would therefore be entitled to a
remedy, either by way of restitution or damages for breach of con-

tract. In my view, those two findings - liability and entitlement to
a remedy - are sufficient to trigger the application of ss. 23 and 24.

[...]

The difficult issue in this case is whether s. 24 can apply where, as
here, it is alleged that whether or not an individual was affected by
a breach of contract or violation of the Criminal Code can only be
done on a case-by-case basis. This depends on an interpretation
of s. 24(1). Section 24 has received relatively little attention in the
reported cases....However, I agree with CullityJ. in Vezina v. Loblaw

Companies Ltd., [2005] 0.1 No. 1974 at para. 25 (S.C.J.) that at the

certification stage the plaintiff need only establish that "there is a
reasonable likelihood that the precautions in section 24(1) of the
CPA would be satisfied and an aggregate assessment made if the
plaintiffs are otherwise successful at a trial for common issues"3
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Section 24 of the CPA applies only where "no questions of fact or law other
than those relating to the assessment of monetary relief remain to be deter-
mined in order to establish the amount of the defendant's monetary liability'
Rosenberg J.A. held that this requirement is satisfied where "potential liabil-
ity" can be established on a class-wide basis, but entitlement to monetary relief

may depend on individual circumstances. Rosenberg J.A. stated:

Section 24(3) provides, in part, that, "In deciding whether to make
an order under subsection (2), the court shall consider whether it

would be impractical or inefficient to identify the class members
entitled to share in the award"' The subsection therefore contem-
plates that an aggregate award will be appropriate notwithstanding

that identifying the individual class members entitled to damages
and determining the amount cannot be done except on a case-by-
case basis, which may be impractical or inefficient. Condition (b)
must be interpreted accordingly. In my view, condition (b) is sat-
isfied where potential liability can be established on a class-wide

basis, but entitlement to monetary relief may depend on individ-
ual assessments. Or, in the words of s. 24(1)(b), where the only
questions of fact or law that remain to be determined concern

assessment of monetary relief.

In the context of this case, if the plaintiff can establish that the

defendant administered its cash advances in a manner that vio-
lated s. 347 and/or breached its contract with its customers, it

will have established potential liability on a class-wide basis. Each
member of the class would be entitled to declaratory and injunc-

tive relief. The only matter remaining would be the application of

the decision on the common issues to the specific account activity
of each class member to determine that class member's entitle-
ment to monetary relief. Section 23 can be used to calculate the

global damages figure. Section 24 can be used to find a way to dis-

tribute the aggregate sum to class members. It may be that in the
result some class members who did not actually suffer damage

will receive a share of the award. However, that is exactly the result
contemplated by s. 24(2) and (3) because "it would be impractical

or inefficient to identify the class members entitled to share in the

award""

RosenbergJ.A. then distinguished the Court's prior decision in Chadha on the

basis that the issue in Chadha, namely whether or not the result of the defen-

dant's allegedly illegal acts was passed through to the consumers who made
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up the proposed class, was not an issue in the case before the court. Rosenberg

J.A. stated:

Nor does this application of the CPA offend this court's holding
in Chadha, supra, or Pearson v. Inco Ltd. (2006), 78 O.R. (3d) 641,
leave to appeal refused [2006] S.C.C.A. No. 1. In Chadha, the plain-

tiff adduced no evidence that the result of the defendants' allegedly
illegal acts were passed through to consumers who made up the
proposed class. That is not an issue in this case. There is no question

that the allegedly illegal fees were passed on to the class members
and received by the defendant. The only serious issue is how many
members of the class actually suffered an economic loss. This issue

can be addressed by ss. 23 and 24."

In Cassano, the plaintiff claimed that the defendant bank had breached its

contract with the holders of its Visa credit cards when it charged undisclosed
and unauthorized fees on foreign currency transactions. The motions judge
denied certification on the basis that damages could not be determined on a
class-wide basis. The Divisional Court upheld that ruling. However, the Ontario

Court of Appeal reversed the decisions below and granted certification. As in
Markson, the case turned on whether section 24 of the CPA was applicable on

the facts. Relying on Markson, Winkler C.J.O., writing for the Court, concluded
that it was:

Condition (b) remains to be considered. In Markson, Rosenberg

J.A. concluded that this condition is satisfied where potential lia-
bility can be established on a class-wide basis, but entitlement

to monetary relief may depend on individual assessments. In the
present case, if a finding were made that there had been a breach

of contract in relation to the charging of the fees, there would be
no "questions of fact or law other than those relating to the assess-
ment of monetary relief" remaining to be determined. The finding

that there had been a breach of contract would make all such fees
improper. Accordingly, the only assessment necessary would be to
quantify the amount of the fees charged. That falls squarely within

the contemplation of 24(1)(b).16

The defendant also argued that the cost of determining the quantum of

damages by checking individual records was too high. In rejecting that argu-
ment, Winkler C.J.O. indicated that that submission ignored the fact that
damages calculation would only become necessary if the defendant was found
to have breached the contract with its cardholders and that it would "hardly be

sound policy to permit a defendant to retain a gain made from a breach of con-
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tract because the defendant estimates its costs of calculating the amount of the
gain to be substantial""

Markson and Cassano were the subject of debate in the case of Irving Paper
Limited v. Atofina Chemicals Inc.," which was the first action involving both
direct and indirect purchasers to be certified as a class action in Canada.

In Irving Paper, the plaintiffs alleged that the defendants had conspired to fix

the prices for hydrogen peroxide and, among other things, asserted a claim for
damages under section 36 of the Act. The proposed class, although consisting
of some direct purchasers, was predominantly comprised of indirect purchas-

ers of hydrogen peroxide. In opposing certification, the defendants argued, in
part, that the expert evidence adduced by the plaintiffs for proving loss on a
class-wide basis failed to meet the threshold required under Chadha. The plain-

tiffs, on the other hand, submitted that Chadha had been overtaken byMarkson

and Cassano.

In deciding whether to grant certification, the motions judge, Rady J., first
examined the decisions in Chadha, Price, Harmegnies and Perell J.s decision in

Quizno's, and concluded that:

As is evident from these decisions, there are considerable imped-
iments to certification in price-fixing cases involving indirect

purchasers. Simply put, given their number, they must demon-
strate a methodology to establish damages on a class wide basis
and avoid individual inquiries in order to succeed.9

RadyJ. next considered Markson, Cassano, Axiom and MasuharaJ.s judgment
in Pro-Sys. With respect to Pro-Sys, RadyJ. noted the following:

Masuhara J. also distinguished Markson. While Markson allows for

aggregationprovisions to be used,he notedthat liabilitymust first be
established. The inability to prove damage or harm - that is to estab-
lish liability - precluded the application of the B.C. equivalent of s. 24

[...]
Masuhara J. compared the case before him to Chadha. He con-
cluded that the plaintiffs must first demonstrate harm to constitute

a class. He then concluded that the after-the-fact proof of pass-
through would lead to an unmanageable class proceeding [.]

I...]
As a result, class proceedings were not the preferable procedure

for indirect purchasers and certification was denied. As already
noted, a decision of the British Columbia Court of Appeal is under

reserve. I expect that one of the court's considerations will be
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whether the import of Markson was misapprehended, bearing in
mind that Markson spoke of the need to establish potential liability

on a class-wide basis. It is possible that there will be a discussion
as well about whether it is necessary at the certification stage to

prove class-wide damages, as opposed to a methodology to do so.60

[Underlining in original.]

Ultimately, Rady J. declined to follow Chadha and Pro-Sys because, in her
view, Markson and Cassano signalled a different approach to certification. Rady

J. stated:

The real question is whether there is sufficient evidence in the

record to support the plaintiffs' contention that the proposed

common issues (i)(d), (ii)(b), (vi) and (vii) - the fact of harm and
aggregate damages - are appropriate and viable common issues.

At the heart of the debate is whether the decision in Chadha has

been overtaken by the recent Court of Appeal decisions in Markson
and Cassano, supra. The plaintiffs submit that it has. In particular,

they argue that the evidentiary threshold established in Chadha is

unrealistic in an environment of no pre-certification discovery and
that Markson signals a relaxation of the threshold.

On the other hand, the defendants submit that Chadha remains
good law and indeed has been consistently followed in Ontario and
elsewhere, for example, in British Columbia in Pro-Sys Consultants
Ltd., supra. being one such example.

I am of the view that Markson and Cassano signal a different
approach to be taken to certification whether it be breach of con-
tract or other types of cases. Justice Rosenberg spoke of the need

to establish "potential liability" before resort to the aggregation
provisions could be had. That being so, it seems to me that the

plaintiffs here need only prove potential liability - in other words,

that the defendants acted unlawfully. This would trigger the aggre-

gate assessment provisions. Further, Markson establishes that not
every class member need have suffered a loss and so it is not nec-

essary to show damages on a class-wide basis.6

Rady J. then went on to review the competing expert reports filed by the

parties and concluded that the plaintiffs had presented sufficient evidence to
warrant certification. Importantly, Rady J. also concluded that, on a certifica-

tion motion, the court is not required to weigh expert evidence or determine
which expert report should be preferred:
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It is probably an understatement to observe that there is little
common ground between the two experts. There appears to be a
fundamental disagreement on many aspects of the damage analy-
sis, the underlying assumptions, and the methodology.

...[A] court is ill-equipped to resolve competing expert opinions. I

understand the defendants' various criticisms of Dr. Beyer's report,
but it seems to me that I need only be satisfied that a methodol-
ogy may exist for the calculation of damages. Dr. Beyer's report
attempts to postulate such a methodology. Whether his evidence
will be accepted at trial is a completely different issue. It may

well be that Dr. Schwindt's various criticisms are well-founded.
However, at this stage of the proceedings and on the strength of the
evidentiary record as it exists today, I simply am unable to say that
Dr. Beyer's opinion will not be accepted by a court....It is simply
not possible at this stage of the proceeding to determine whose

opinion is to be preferred.62

The defendants sought leave to appeal to the Divisional Court, but that
motion was dismissed by Leitch J." The defendants' main arguments on that

motion were that: (a) Chadha was still good law and had not been overtaken
by Markson and Cassano; (b) Rady J:s conclusion that Markson had overtaken
Chadha was wrong in law and conflicted with existing jurisprudence upholding
Chadha; and (c) section 24 of the CPA did not assist the plaintiffs in establish-
ing liability (i.e., loss) on a class-wide basis and is only applicable where liability
has already been established. In contrast, the plaintiffs submitted that RadyJ's

decision did not conflict with Chadha, which was distinguishable on the facts,
and that, on a certification motion, the judge is neither required nor permitted
to engage in a weighing of expert evidence. Rather, the test to be met is whether
there is some basis in fact that the certification requirements have been met.

With respect to the defendants' submission that Chadha was still good law,
Leitch J., stated, in part:

The moving parties submit that by using the phrase "potential
liability" Rosenberg J.A. was referring to actual liability. Because
Markson alleged a breach of contract by the defendant, its actual
liability to each individual class member was established if the

breach was proven. There was no need in Markson to prove individ-
ual loss. That submission has merit, in my view, because the court
in Markson specifically confirmed Chadha in para. 55 set out above

and para. 40 as follows:
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The statistical sampling authorized by s. 23 cannot be used to
determine the defendant's liability. Rather, s. 23 provides a means

"of determining issues relating to the amount or distribution of a
monetary award:' Similarly, this court held in Chadha v. Bayer Inc.
(2003), 63 O.R. (3d) 22 at para. 49, leave to appeal refused [2003]

S.C.C.A. No. 106, that s. 24 'is applicable only once liability has
been established, and provides a method to assess the quantum

of damages on a global basis, but not the fact of damage:'

Similarly, in Cassano proof of the breach of contract created liabil-
ity to all of the class members. As noted by the court at para. 42:

In the present case, unlike in Markson, the determination of the

common issue relating to the breach of contract question will
determine liability to all members of the class, with the only possi-
ble remaining issue being that of damages. Despite this distinction,
the comments in Markson related to the proper interpretation of s.
24 of the CPA are useful for present purposes.

I am inclined to the view of the moving parties that the statistical
evidence provisions in s. 23 and the aggregate damages provisions
in s. 24 cannot be utilized to demonstrate that class-wide injury
can be proven as a common issue, nor can those provisions allow a
plaintiff to avoid proof of class-wide injury.

I...]
In this case, as was the case in Chadha, there must be evidence

to prove class-wide loss. As the Court of Appeal in Markson made

clear, the plaintiff in Chadha was unsuccessful because it "adduced
no evidence that the result of the defendants' allegedly illegal acts

were passed through to the consumers who made up the proposed

class"
64

Leitch J. also indicated that she was "inclined to agree" with the defendants'
position that Chadha had established the following propositions:

(a) Where damages are sought on behalf of indirect purchasers whose
claims depend upon damage suffered as a result of price increases
being passed through to such purchasers, the action will be unman-

ageable (and therefore not preferable under paragraph 5(1)(d) of
the CPA) if injury and loss must be proven on an individual basis;

(b) If the plaintiff seeks to certify proof of loss as a common issue
(thereby addressing the foregoing unmanageability problem), it
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must be shown, by admissible, cogent and persuasive evidence,
that there exists some methodology by which loss can be proven

on a class-wide basis; and

(c) Evidence to demonstrate to the certification court that loss will
be provable on a class-wide basis at the common issues trial must
necessarily take the form of expert economic evidence.6

However, Leitch J. rejected the defendants' argument that Chadha requires a

certification judge to evaluate and weigh the expert evidence adduced by both
parties, and to ultimately decide whether that the evidence does or does not
demonstrate the existence of a viable methodology. Rather, Leitch J. concluded
that certification judges are only required to determine whether the plaintiffs
have shown a "credible and plausible methodology to establish loss on a class-

wide basis" and whether the expert evidence required by Chadha provides
"some basis in fact" to satisfy the certification requirements of commonality

and preferability. Leitch J. was satisfied that the plaintiffs had satisfied those
requirements and there was accordingly no good reason to doubt Rady J.s

determination of that issue. Leitch J. stated:

[T]he plaintiffs have shown a credible and plausible method-

ology to establish damage on a class-wide basis. In my view, Dr.
Beyer's opinion provides some basis in fact to satisfy the certifica-

tion requirements of commonality and preferability. The fact that
the defendants strenuously challenged the validity of that opinion
does not lead to the conclusion that it ought not to be accepted at
this stage of the proceeding.

I...]

In this case, as required by Chadha, there is evidence that estab-
lishes class-wide harm and a method of how to assess damages.
The certification judge considered that evidence and concluded the

plaintiffs had met their evidentiary burden in relation to the certi-

fication requirements of commonality and preferability. There is no
good reason to doubt the correctness of the certification order.66

As to the defendants' argument that Rady J's application of Markson and

Cassano was wrong in law, Leitch J. noted that Canadian courts had clearly
stated that Chadha remains good law and had not been overtaken by Markson
and Cassano. Nevertheless, LeitchJ. concluded that there was no basis to doubt
the correctness of Rady J's certification order because the plaintiffs had pro-
vided some basis in fact for each of the certification requirements.67

Shortly after the certification decision in IrvingPaperwas released, the British
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Columbia Court of Appeal issued its decision in Pro-Sys, wherein it set aside

the decision of Masuhara J. and granted certification.68 Writing for the Court,
Smith J.A. held that Masuhara J. had "set the bar too high" in his assessment of
the plaintiff's expert evidence and that for the purposes of certification, it was
sufficient for the plaintiff to merely demonstrate a "credible or plausible" meth-

odology for proving class-wide injury, which it had through its proposed use of
regression analysis. Smith J.A. held:

In my view, this analysis set the bar for the appellant too high.

I...]

The certification hearing does not involve an assessment of the
merits of the claim; rather, it focuses on the form of the action
in order to determine whether the action can appropriately go

forward as a class proceeding....The burden is on the plaintiff to
show "some basis in fact" for each of the certification require-
ments, other than the requirement that the pleading disclose a

cause of action....However, in conformity with the liberal and pur-
posive approach to certification, the evidentiary burden is not an

onerous one -- it requires only a "minimum evidentiary basis"[.

I[...]I

Accordingly, where expert opinion evidence is adduced at the cer-

tification hearing, as it was here, it should not be subjected to the
exacting scrutiny required at a trial.

I[...]I

The chambers judge subjected the evidence of Dr. Ross to rigor-

ous scrutiny. He weighed it against the respondents' evidence and
against Ms. Sandersons evidence in particular. [...]

The appellant was required to show only a credible or plausible

methodology. It was common ground that statistical regression
analysis is in theory capable of providing reasonable estimates of
gain or aggregate harm and the extent of pass-through in price-
fixing cases. Ms. Sanderson gave evidence that aggregate harm
had been estimated by two experts in the U.S. litigation. As well,

it appears from the U.S. plea agreements that the Department of

Justice was prepared to prove that the agreed fines were justified

as representing twice the gross gain or the gross loss resulting from
the price-fixing conspiracy. The dispute here is over whether total
gain or loss can be determined as a practical matter on the partic-
ular facts of this case. Those facts have not yet been fully developed
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and it was therefore premature of the chambers judge to reject
Dr. Ross' opinion. The close examination to which he subjected it

should have been left for the trial judge, whose task it will be to
evaluate the conflicting expert opinions and to decide what weight
to give them. In my view, Dr. Ross' evidence met the low threshold
required to establish for purposes of certification that gain and its

counterpart, damage, can be shown on common evidence."

Smith J.A. further concluded that the aggregate damages provision

contained British Columbias class proceedings legislation, which
are virtually identical to those in the CPA, can be used to concur-
rently establish both damages and liability. The Court of Appeal
held that MasuharaJ. had erred in relying on Chadha for the oppo-

site proposition. Smith J.A. stated:

As I have noted, the chambers judge relied on Chadha for his con-

clusion that the aggregation provisions of the CPA cannot be used

until after liability has been established. He purported to distin-
guish Knight from the case at bar. He said,

At issue on the appeal [in Knight] ... was whether the aggre-

gation provisions could be used to calculate and allocate

damages after liability was already established.

In my view, the chambers judge misapprehended the decision in

Knight. In Knight, this Court affirmed the certification of an aggre-

gate monetary award under the CPA as a common issue in a
claim for disgorgement of the benefits of the defendants' wrong-
ful conduct without an antecedent liability finding -- rather, the

aggregate assessment would establish concurrently both that the
defendant benefited from its wrongful conduct and the extent of

the benefit.70

Interestingly, Smith J.A. refused to wade into the debate of whether Markson

had overtaken Chadha, holding that the Court's decision in Knight was the con-

trolling authority in British Columbia:

I digress to note that much argument was addressed to us at the
hearing of this appeal concerning the state of the law in Ontario in

regard to whether aggregate monetary awards can be the subject

of a common issues trial. In particular, there was disagreement as
to whether the decisions in Chadha and Markson v. MBNA Canada
Bank, 2007 ONCA 334, 282 D.L.R. (4th) 385, are in conflict and, if
so, as to which case correctly states the law in that province. The
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chambers judge was drawn into that dispute and discussed it in his
reasons. As I have concluded that Knight settles the point in this
province, I do not consider it necessary to address the submissions

made concerning those cases.7

The Divisional Court's decision in Quizno's also demonstrates a more relaxed

approach toward the certification of competition class actions.72 Specifically,
in a decision released in April 2009, a majority of the Court overturned Perell

J's decision and granted conditional certification, pending the approval of a
revised litigation plan by Perell J. Among other things, the majority was sat-
isfied that the non-expert evidence adduced by the plaintiffs demonstrated
"some basis in fact" for the proposition that loss could be proven as a common
issue. The non-expert evidence was that there existed: (a) homogeneous rela-

tionships between the class members and defendants; (b) commonality of the
products purchased; (c) commonality of the prices paid for the products; and

(d) commonality of the underlying franchise contracts and distribution agree-
ments.7"

The majority also found that Perell J. had erred in weighing the merits of the
expert evidence filed by the parties, as it was "neither necessary nor desir-

able" to engage in a weighing of conflicting expert evidence on a certification
motion.74 Instead, the majority favoured the following approach:

The plaintiffs on a certification motion will meet the test of pro-

viding some basis in fact for the issue of determination of loss to
the extent that they present a proposed methodology by a quali-
fied person whose assumptions stand up to the lay reader. Where
the assumptions are debated by experts, these questions are best
resolved at a common issues trial. A motions judge is entitled to
review the evidentiary foundation to determine whether there is

some basis in fact to find that proof of aggregate damages on a
class wide basis is a common issue. While that might require some
review of the evidence, the assessment should not relate to the
merits of the claim or the resolution of conflicting expert reports.7"

The majority also concluded that as in Markson and Cassano, the plaintiffs

could rely on section 24 of the CPA to calculate damages on a class-wide basis.
In doing so, however, the majority referred to Chadha and confirmed that

section 24 of the CPA "is procedural in nature, and cannot aid in proving an
element of liability."76

Swinton J. dissented on the basis that, in her view, Perell J. had been correct
to deny certification. In particular, Swinton J. indicated that the plaintiffs had
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failed to demonstrate a methodology to prove, on a class-wide basis, that the

actual prices for supplies paid by franchisees exceeded the price they would
have paid for those products they would have paid but for the alleged anti-com-
petitive conduct. In addition, Swinton J. was of the view that sections 23 and 24
of the CPA were of no assistance to the plaintiffs on the basis that section 23

"does not permit a defendant's liability to be based on statistical probabilities
or percentages" and "cannot be used to alter the constituent elements of any

cause of action:'77 Similarly, although section 24 "is a provision for assessing the
quantum of damages on a global or aggregate basis", it does not assist plaintiffs
in proving the "fact of damage77 As to the effect of Markson, Swinton J. stated:

This is not a case like [Markson], where the Court held that s. 24(1)

can be used where "potential liability can be established on a class-
wide basis" (at para. 48). Here, the motions judge found that the
appellants had not shown that potential liability could be proved
on a class wide basis....Therefore, s. 24(1) was not available to assist

them in showing that there was a common issue."

Although the appellants were granted leave to appeal, the Court of Appeal

ultimately upheld the majority's decision.0 Among other things, the Court con-
cluded that with respect to the applicability of section 24(1) of the CPA, on a
certification motion, a plaintiff is only required to establish that there is a rea-
sonable likelihood that the preconditions in that section would be satisfied
and an aggregate assessment made if the plaintiffs are otherwise successful
at a trial for common issues. However, the Court also affirmed the majority's
conclusion that section 24 "is procedural and cannot be used to prove liabil-
ity:' l Although decided after the Irving leave to appeal decision was issued, the

Court of Appeal did not need to consider that decision and therefore made
no comment on which approach was correct - the approach Justice Rady had

taken at certification (Markson has overtaken Chadha) or the approach Justice
Leitch took on the leave to appeal motion (Chadha remains good law).

The trend toward the certification of competition class actions continued in
Fanshawe College of Applied Arts and Technology v. LG Philips LCD Co.82 In that

case, the plaintiffs alleged that the defendants had engaged in a global price-
fixing conspiracy in the market for large LCD panels and televisions, computer
monitors and laptops ("LCD Panels") containing LCD Panels ("LCD Products").

The plaintiffs sought certification of a class consisting of "primary" and "sec-

ondary" purchasers of LCD Panels and LCD Products. The motions judge,
TausendfreundJ., described these categories as follows:

This class includes what the plaintiff terms as "primary" and
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"secondary" purchasers, as distinguished by the plaintiff from
direct and indirect purchasers. A primary purchaser is someone
who purchased an LCD Panel from a defendant or an LCD Product

from a defendant or a named OEM or Distributor. A secondary
purchaser is someone who purchased an LCD Panel from a
primary purchaser of an LCD Panel or someone who purchased

an LCD Product from a primary purchaser of an LCD Product. The
plaintiff asserts that this categorization is more appropriate than

direct and indirect purchasers, as it better accommodates vertical
integration, which is common in the LCD industry.3

In deciding to grant certification, Tausenfreund J., relying primarily on the
British Columbia Court of Appeal's decision in Pro-Sys, concluded that the
plaintiff's expert had provided a "credible and plausible" methodology for

establishing aggregate damages and pass-through on a class-wide basis and
that it was unnecessary to resolve conflicting expert reports on a certification
motion. Further, Tausenfreund J. appeared to accept that Chadha was still a

controlling authority in common law claims in conspiracy or actions under
section 36 of the Act:

In Chadha, the Court of Appeal confirmed that for common law

claims in conspiracy or actions under s. 36 of the Competition Act,
harm is a prerequisite to liability. Furthermore, harm cannot be
proven without demonstrating pass-through, and in a class action,

pass-through can only be a common issue if the plaintiff provides
a methodology for determination of pass-through on a class-wide

basis. In Chadha, the complexity of the pass-through inquiry and

the failure of the plaintiffs to propose the requisite methodology
meant that liability was not a common question.

As it relates to this certification motion, I agree with Leitch J. in

Irving Paper Ltd. v. Atofina Chemicals Inc., [2010] OJ. No. 2472 at

para. 51 that Chadha stands for these propositions:

a) Where damages are sought on behalf of indirect purchas-
ers whose claims depend upon damages suffered as a result

of price increases being passed through to such purchasers,

the action will be unmanageable (and therefore not preferable
under paragraph 5(1)(d) of the CPA) if injury and loss must be
proven on an individual basis.

b) If the plaintiff seeks to certify proof of loss as a common issue
(thereby addressing the foregoing unmanageability problem),
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it must be shown, by admissible, cogent and persuasive evi-
dence, that there exists some methodology by which loss can

be proven on a class-wide basis;

c) Evidence to demonstrate to the certification court that loss
willbe provable on a class-wide basis at the common issues trial
must necessarily take the form of expert economic evidence.84

Applying those principles, Tausenfreund J. concluded that Chadha was dis-

tinguishable on the facts because, unlike the expert in Chadha, who had merely
assumed pass-through, the plaintiffs' expert had demonstrated a "viable
methodology for proving loss on a class-wide basis"8 Accordingly, unlike

the plaintiffs in Chadha, the plaintiff in the case before him had "provided
an evidentiary basis that loss as a component of liability could be proved on
a class-wide basis'86 As discussed in more detail below, in late 2011, Rady J.
allowed the defendants' motion for leave to appeal to the Divisional Court.7

Uncertainty Regarding the Existence of the Passing On
Defence and the Availability of Indirect Purchaser Claims

Despite the recent trend toward the certification of competition class actions

discussed above (which includes claims brought on behalf of both direct and
indirect purchasers), recent jurisprudence indicates that the issue of whether
indirect purchasers have a cause of action at law is still very much unsettled.
Indeed, as discussed below, the British Columbia Court of Appeal's decisions in

Sun-Rype Products Ltd. v. Archer Daniels Midland Company's and Pro-Sys Con-
sultants Ltd. v. Microsoft Corporation9 suggest that the approach to indirect

purchaser claims in Canada may be shifting toward the approach mandated
under American federal law by the Supreme Court of the United States' deci-
sions in Hanover Shoe Inc. v. United ShoeMachineryg0 and Illinois Brick v. Illinois.9

In Hanover Shoe, the Court rejected the pass-on defence and held that defen-

dants cannot reduce their liability for antitrust offences by arguing that the
plaintiff had passed on some of its damages to others. The main basis for this

decision was that it would be difficult to prove that losses had in fact been
passed on and that allowing such a defence would undermine the deterrent
effect of the antitrust legislation. Writing for the Court, White J. stated:

We are not impressed with the argument that sound laws of eco-
nomics require recognizing this defense. A wide range of factors
influence a company's pricing policies. Normally the impact of a

single change in the relevant conditions cannot be measured after
the fact; indeed a businessman may be unable to state whether,

Vol. 25, No. 2



CANADIAN COMPETITION LAW REVIEW

had one fact been different (a single supply less expensive, general

economic conditions more buoyant, or the labor market tighter,
for example), he would have chosen a different price. Equally dif-
ficult to determine, in the real economic world rather than an
economist's hypothetical model, is what effect a change in a com-
pany's price will have on its total sales. Finally, costs per unit for a
different volume of total sales are hard to estimate. Even if it could
be shown that the buyer raised his price in response to, and in the
amount of, the overcharge and that his margin of profit and total
sales had not thereafter declined, there would remain the nearly
insuperable difficulty of demonstrating that the particular plaintiff
could not or would not have raised his prices absent the over-
charge or maintained the higher price had the overcharge been
discontinued. Since establishing the applicability of the passing-
on defense would require a convincing showing of each of these

virtually unascertainable figures, the task would normally prove
insurmountable."

The Court built on this decision nine years later, in Illinois Brick, where it
concluded that indirect purchasers do not have a cause of action in antitrust
litigation. In particular, a majority of the Court was of the view that allowing
claims by both direct and indirect purchasers would create the risk of double
recovery and make the process of determining who had suffered what propor-
tion of the price overcharge too complex. Conversely, giving direct purchasers
access to 100 percent of the recovery would incentivize these entities to aggres-
sively prosecute antitrust claims. In rejecting the dissenting justices' view that
the unavailability of the pass-on defence to a defendant should not necessarily
preclude its use by plaintiffs, White J., writing for the majority, stated:

First, allowing offensive but not defensive use of pass-on would

create a serious risk ofmultiple liability for defendants. Even though
an indirect purchaser had already recovered for all or part of an
overcharge passed on to it, the direct purchaser would still recover
automatically the full amount of the overcharge that the indirect
purchaser had shown to be passed on; similarly, following an auto-
matic recovery of the full overcharge by the direct purchaser, the
indirect purchaser could sue to recover the same amount. The
risk of duplicative recoveries created by unequal application of

the Hanover Shoe rule is much more substantial than in the more
usual situation where the defendant is sued in two different law-

suits by plaintiffs asserting conflicting claims to the same fund. A
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one-sided application of Hanover Shoe substantially increases the

possibility of inconsistent adjudications - and therefore of unwar-
ranted multiple liability for the defendant - by presuming that one
plaintiff (the direct purchaser) is entitled to full recovery while pre-
venting the defendant from using that presumption against the

other plaintiff; overlapping recoveries are certain to result from the
two lawsuits unless the indirect purchaser is unable to establish

any pass-on whatsoever. As in Hawaii v. Standard Oil Co. of Cal., 405
U.S. 251, 264 (1972), we are unwilling to "open the door to duplica-

tive recoveries" under [section] 4.

Second, the reasoning of Hanover Shoe cannot justify unequal
treatment of plaintiffs and defendants with respect to the permis-
sibility of pass-on arguments. The principal basis for the decision
in Hanover Shoe was the Court's perception of the uncertainties

and difficulties in analyzing price and output put decisions "in
the real economic world rather than an economist's hypotheti-

cal model:' 392 U.S., at 493, and of the costs to the judicial system

and the efficient enforcement of the antitrust laws of attempting to
reconstruct those decisions in the courtroom. 12 This perception

that the attempt to trace the complex economic adjustments to a
change in the cost of a particular factor of production would greatly
complicate and reduce the effectiveness of already protracted
treble-damages proceedings applies with no less force to the asser-

tion of pass-on theories by plaintiffs than it does to the assertion
by defendants. However "long and complicated" the proceeding
would be when defendants sought to prove pass-on, ibid., they

would be equally so when the same evidence was introduced by
plaintiffs. Indeed, the evidentiary complexities and uncertainties
involved in the defensive use of pass-on against a direct purchaser

are multiplied in the offensive use of pass-on by a plaintiff several
steps removed from the defendant in the chain of distribution. The

demonstration of how much of the overcharge was passed on by
the first purchaser must be repeated at each point at which the
price-fixed goods changed hands before they reached the plaintiff.93

In dissent, Brennan J., writing on behalf of himself and Justices Marshall and
Blackmun, stated as follows:

Today's decision that [section 4 of the Clayton Act] affords a remedy

only to persons who purchase directly from an antitrust offender
is a regrettable retreat from that line of cases. Section 4 was clearly
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intended to operate to protect individual consumers who purchase

through middlemen. Indeed, Congress acted on the premise that 4
gave a cause of action to indirect as well as direct purchasers when
it recently enacted the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, 90 Stat. 1394-1396, 15 U.S.C. 15c et seq. (1976 ed.),

and authorized state attorneys general to sue asparenspatriae to
recover damages on behalf of citizens of their various States.

Today's decision flouts Congress' purpose and severely undermines

the effectiveness of the private treble-damages action as an instru-
ment of antitrust enforcement. For in many instances, the brunt

of antitrust injuries is borne by indirect purchasers, often ultimate
consumers of a product, as increased costs are passed along the
chain of distribution. In these instances, the Court's decision frus-
trates both the compensation and deterrence objectives of the
treble-damages action. Injured consumers are precluded from
recovering damages from manufacturers, and direct purchasers

who act as middlemen have little incentive to sue suppliers so long
as they may pass on the bulk of the illegal overcharges to the ulti-
mate consumers. This frustration of the congressional scheme is in
no way mandated by Hanover Shoe, Inc. v. United Shoe Machinery

Corp., 392 U.S. 481 (1968). To the contrary, the same considerations

that Hanover Shoe held required rejection of the defendant's argu-
ment there, that because plaintiff had passed on cost increases

to consumers in the form of higher prices defendant should be
relieved of liability - especially the consideration that it is essential

to the public interest to preserve the effectiveness of the private
treble-damages action - require affirmance of the decision below
construing 4 to authorize respondent's suit.4

Since Illinois Brick was decided, more than 35 states through legisla-

tive reform or judicial decisions have allowed indirect purchasers to recover
damages under state antitrust law.95 The result is that direct and indirect pur-
chaser cases are pursued separately, each with treble damages.

In Canada, the law regarding the availability of the passing on

defence and indirect purchaser claims is uncertain. Plaintiffs have
asserted consolidated classes of direct and indirect purchasers

and defendants have regularly invoked the concept of pass through
as both a defence on the merits and as a reason for denying certifi-
cation. Plaintiffs have argued there is no pass-through defence, but
that indirect purchasers have a cause of action.
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In Ontario, the courts have held that indirect purchasers have a
cause of action. In Chadha, which was brought on behalf of a class

consisting entirely of indirect purchasers, the court dismissed the
defendants' motion to strike the plaintiff's statement of claim for
failure to disclose a cause of action. Sharpe J., as he then was, held:

The claim appears to be novel, but given the overall purpose and

object of the Competition Act to discourage anti-competitive prac-
tices and to protect the public from such practices, it is my view
that it cannot be said with the degree of certainty necessary at this
stage of the proceeding that a party in the position of the plaintiffs
has no right of action.96

On certification, relying on U.S. authorities, the defendants again argued indi-
rect purchasers do not have a cause of action. Sharpe J. held that although the

U.S. authorities "deserve serious consideration by this court, they are plainly
not binding:' The decisions are based on policy considerations relating to the

enforcement of American antitrust laws and "these policies may well differ
from the values underlying Canadian competition law.'97

In Vitapharm Canada Ltd v E Hoffimann-La Roche Ltd, Cumming J. likewise

declined to follow U.S. authorities, holding that section 36 of the Act provides
that "any person who has suffered loss or damage" can bring an action, "includ-
ing it would seem, retail purchasers:'98 It is to be noted, however, that this

statement was made in the context of a "carriage motion:' where the issues
to be resolved were which of ten class actions brought on behalf of the same
class should proceed, which actions should be stayed, and who was to be lead

counsel.

The British Columbia Court of Appeal in Sun-Bype Products v Archer Daniels

Midland Company and Pro-Sys Consultants Ltd. v Microsoft Corp., in split deci-
sions, reached the opposite conclusion. In Sun Rype, the plaintiffs brought
horizontal price-fixing claims against several manufacturers of high fructose
corn syrup. The proposed class consisted of direct and indirect purchasers of
that product. In Pro-Sys Consultants Ltd. v. Microsoft Corporation, the plaintiffs
sought certification of various vertical price-fixing and anti-competitive claims
against Microsoft. The proposed class was comprised solely of indirect pur-
chasers of Microsoft software. The British Columbia Supreme Court certified
both cases as class actions. The defendants' appeals from those decisions were
heard by the same three-judge panel of the British Columbia Court of Appeal.

In concurrent judgments released on April 15, 2011, both appeals were
allowed by the same 2-1 majority of the Court of Appeal. Relying primarily on
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the Supreme Court of Canada's decision in Kingstreet Investments Ltd. v. New
Brunswick,99 the entire panel agreed that the passing on defence was not avail-

able under Canadian law. However, like the U.S. Supreme Court in Illinois Brick,
the Court was divided on the issue of whether it necessarily followed that
indirect purchasers had no cause of action. The majority concluded that this

was the only available conclusion and that the plaintiffs had therefore failed
to satisfy a pre-requisite of certification. Writing for the majority, Lowry J.A.

stated the following in Sun-Rype:

If then it is right to say there is no defence of passing on, it must, in
my view, follow that even though an overcharge may in fact have

been passed on (as the invalid tax was said to have been passed
on in Kingstreet), the law does not recognize it: as a matter of law,
the overcharge or the loss for which the wrongdoer is liable is sus-
tained when the overcharge is paid at first instance. It is no defence
to contend there was no loss (or it was something less) because the
overcharge was passed on. If that is so, then those who would seek
to recover an overcharge that has been passed on are effectively

claiming a loss that in law is not recognized. For that, there can be
no cause of action.

Thus, it would follow the IPs have no maintainable cause of action

against the defendants.

If it were otherwise - if both the DPs and the IPs had indepen-
dent causes of action against the defendants who could not raise a
passing-on defence - the defendants could be liable to the DPs for
100% of the overcharge they paid and could also be liable to the IPs

for whatever amount of the overcharge may have been passed on:
double recovery (the recovery of the same loss twice by different
plaintiffs), which our law will not sanction.

Given there is now no passing-on defence in Canadian law, there
does not appear to me to be any sound basis upon which it could

be said a claim can nonetheless be made for an illegal overcharge
that may have been passed on: if a defendant cannot raise a pass-
ing-on defence, it can have no liability to other than a direct

purchaser for what may have been passed on. The law must be con-
sistent. Passing on cannot be denied in one context and recognized

in another.'0 0

Lowry J.A. also rejected the respondents' argument that the phrase "any
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person" as used in section 36 includes indirect purchasers to whom an alleged
overcharge had been passed on through the distribution chain:

It is contended that "any person" must include indirect purchasers
who have borne some of the overcharge the DPs are alleged to have
paid to the defendants. But, in my view, a person who has suffered
loss can only mean a person who has suffered a loss that is recog-
nized in law.'0 '

In the result, the majority remitted the application for certification back to

the lower court for further consideration.

In a detailed dissent, Donald J.A. stated the following in Sun-Rype:

Double recovery provides the chief argument supporting the prop-

osition that the obverse ofrejecting the pass-through defence is that
the IPs have no claim. I do not think that is universally true. Here,
the remedies sought are either aggregate damages or a construc-
tive trust in restitution - one amount for the entire class. There is
no realistic possibility of double recovery with a single all-encom-

passing assessment. Furthermore, class proceedings are flexible
enough to create ways and means of avoiding over recovery. [...]

I have no difficulty with the postulates behind this analysis: the
rule against double recovery is a bedrock principle and the CPA

cannot provide a cause of action to a party who would have no
cause outside a class proceeding. [...]

The fact that a problem case can be hypothesized is not a good
reason to deny a claim in an actual case that does not have the
problem. This is such a case. So is the companion case, Mlicrosoft,
where the DPs are alleged to have formed a conspiracy with Mlicro-
soft in restraint of competition, and they are therefore unlikely to
sue for the same overcharge as the IPs.

As for the imagined possibility of multiple suits, this seems unlikely

where the claim is for overcharges caused by market misconduct.
These are the cases that bring up the pass-through issue. Experi-
ence shows that usually the only practical way such claims can be
pursued is through class actions. Again, the present case is illustra-
tive. The DPs and IPs need each other to amass a critical number to
make the case economically viable.

To summarize: although the pass-through defence is dead, the
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corollary proposition barring a pass-through claim is by no means

a logical or legal necessity. The plaintiffs offer evidence to over-
come the assumed impossibility of proof and they will not seek
over-recovery. Other adequate safeguards will be available. As I
will discuss more fully later, unless the IPs can participate in this

class proceeding, the case may not be economically viable and the
alleged wrongdoers will retain most of their ill-gotten gains with

the result that the class action goals of deterrence and behaviour
modification will be lost.'12

Both sides relied on their respective reasons for judgment in Sun-Rype in dis-

posing of the appeal in Microsoft. As the representative plaintiffs had no cause

of action maintainable at law, the action was dismissed.

The decisions in Sun-Rype and Microsoft have since been applied in other

Canadian jurisdictions for various purposes. For instance, in Quebec, in Option
Consommateurs v. Infineon Technologies AG,'1 3 the Quebec Court of Appeal
expressly adopted the dissenting opinion of Donald J.A. in Sun-Rype and Micro-
soft and certified a class of direct and indirect purchasers of DRAM. In doing so,
the Court found that it was premature to determine whether any overcharges
had been passed on to indirect purchasers and dismissed the defendants' con-

cerns relating to double recovery.'0 4

As discussed above, Rady J. granted leave to appeal in Fanshawe.1° In doing

so, RadyJ. noted the conflict between Microsoft and Sun-Rype on the one hand,
and the certification decision in Fanshawe and the Quebec Court of Appeal's
decision in Option Consommateurs, on the other. She further indicated that "the
availability of the passing on defence is a fundamental issue underlying most
price-fixing class cases and as such, warrants review by an appellate court in

Ontari6' and that "whether indirect purchasers have a cause of action is in a state
of uncertainty."016 In addition, RadyJ. was of the view that "[s]ome consistency
in the law would be most helpful to the litigants, counsel and the judiciary, par-

ticularly because many of these claims are advanced simultaneously in several
jurisdictions, and in particular, in Ontario, Qu6bec and British Columbia " 10 7

The Supreme Court of Canada has recognized the need for such certainty and

on December 1, 2011 granted leave to appeal in Sun-Rype and Microsoft."8 On
May 17, 2012, the Court also granted leave to appeal in Option Consommateurs

and ordered that the appeal be heard together with the appeals in Sun-Rype

and Microsoft.°9 As is normally the case, the Court did not release reasons in
respect of its decision to grant leave. The appeals are tentatively scheduled to

be heard in October 2012.
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Although a detailed analysis of the possible outcomes of these pending
appeals is beyond the scope of this paper, given the current state of the law in
Canada, the issue of whether Canadian competition law should follow the path
paved by Hanover Shoe and Illinois Brick in the United States, or some variation
thereof, is now before our highest court. How the Court decides those cases
may have a significant impact on claims brought pursuant to section 36 of the

Act.

Amendments to the Act

Recent amendments to the Act have arguably reduced the scope of section 36.

The Repeal of Section 61 (1)

Section 61(1) was repealed on March 11, 2009. That section had made verti-
cal and horizontal price maintenance aper se criminal offence under Part VI of
the Act subject only to very limited statutory exemptions, and was capable of
giving rise to a claim for damages under section 36. Indeed, it was relied on by
plaintiffs in class actions, including Axiom and Quiznos.

On its repeal in 2009, section 61 was replaced with a provision making
price maintenance a civilly reviewable practice that allows for the imposition

of limited remedies if it can be established that the impugned price mainte-
nance activity is likely to have an "adverse effect on competition in the market
Pursuant to section 76, the Tribunal is permitted, upon application of the Com-
missioner or a private person with leave, to make an order prohibiting the price
maintenance activity or requiring the supplier to supply on usual trade terms.
The Tribunal is not empowered to order financial penalties. In addition, no
provision is made to allow a private party to sue for damages based on a breach

of these provisions.

Although the repeal of section 61(1) will decrease the number of claims that

can be brought under section 36, a private party may still be entitled to com-
mence an action for damages under section 36 if a person fails to comply with

an order of the Tribunal issued under section 76.

Amendments to Section 45

Amendments to the conspiracy provisions of the Act took effect on March
12, 2010. As a result of these amendments, there is now a dual-track approach

to agreements between competitors. As discussed below, under this approach,
there are now only three well-defined categories that give rise toper se criminal
liability. All other types of agreements are now subject to review under a non-

criminal framework
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Section 45 now gives rise toper se criminal liability for agreements between
competitors that: (a) fix, maintain, increase or control the price for the supply

of a product in respect of which the agreeing parties are competitors; (b) allo-
cate sales, territories, customers or markets for the production or supply of the
products; or (c) fix, maintain, control, prevent, lessen or eliminate the produc-

tion or supply of the product.

The term "competitor" is defined in section 45(8) as including "a person who
it is reasonable to believe would be likely to compete with respect to a product

in the absence of a conspiracy, agreement or arrangement" to do anything

described above. The term "price" is defined to include "any discount, rebate,
allowance, price concession or other advantage in relation to the supply of a

product

Importantly, as the former section 45 was not confined to agreements

between competitors, it was able to capture, among other things, vertical
agreements between suppliers and customers. However, the fact that the new
section 45 contains such constraints suggests that it may no longer apply to

such agreements.

The new section 45 is specifically aimed at "hard core" cartel behaviour.

Indeed, the Competitor Collaboration Guidelines issued by the Competition
Bureau provide the following description of the type of conduct that is intended

to be captured by section 45:

Section 45 describes categories of agreements that are so likely to
harm competition and to have no pre-competitive benefits that

they are deserving of prosecution without a detailed inquiry into
their actual competitive effects. These are agreements between

competitors to fix prices, allocate markets or restrict outputs
that constitute 'naked restraints' on competition (restraints that
are not implemented in furtherance of a legitimate collaboration,

strategic alliance or joint venture). The categories of agreements
described in subsection 45(1) are per se unlawful and are subject
to significant criminal sanctions. Other forms of competitor col-
laboration, such as joint ventures and strategic alliances, may be
subject to review under the civil agreements provision in section

90.1, which prohibits agreements only where they are likely to sub-

stantially lessen or prevent competition."0

Section 45 also contains an ancillary restraints defence. The ancillary
restraints defence applies in cases where it can be established, on a balance

of probabilities, that: (a) the impugned agreement is ancillary to a broader or
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separate agreement or arrangement that includes the same parties; (b) the
impugned agreement is directly related to, and reasonably necessary for giving

effect to, the objective of that broader or separate agreement or arrangement;
and (c) the broader or separate agreement or arrangement, considered alone,

does not itself fall within the scope of any of the three categories of per se

liability.

The former section 45 required an analysis of whether the impugned agree-

ments "unduly" lessened or "unreasonably" enhanced prices. The new section

45 removed this requirement and therefore it is no longer necessary to prove

that they did so.

Conclusion

Since the enactment of class proceeding legislation, numerous cases have
been commenced under section 36 of the Act. The courts have now set clear

guidance on the role of the certification judge in reviewing expert evidence.
However, many important issues remain to be determined - including the

availability of the passing on defence and the validity of indirect purchaser

claims, that will be before the Supreme Court of Canada later this year. The
Supreme Court of Canada's decision in this regard could have a significant
impact for both plaintiffs and defendants. If the Supreme Court holds that pass

on is not available as a defence, the certification of direct purchaser claims

will be greatly simplified. If the Supreme Court holds that indirect purchasers
do not have a cause of action, some plaintiffs will be precluded from bringing

claims under section 36.
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