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I. Introduction

011 marks the 25™ anniversary of the enactment of the Competition Act’ of 1986, which inangurated

the modern era of competition policy in Canada. It is an opportune juncture to stand back from the

day-to-day details of the administration of competition policy in Canada and evaluate whether the
new institutional arrangements introduced by the Competition Act of 1986 have worked well or have been
found wanting in some respects.

The earlier history of Canadian competition policy in Canada will not be re-traced in detail here.? In broad
strokes, it is sufficient to recall that with the enactment of the first competition statute in Canada in 1889,
cartels and shortly thereafter mergers and monopolization were addressed through criminal prohibitions,
enforced in the ordinary criminal courts of the provinces. While this criminal law framework yielded a steady
trickle of convictions for price fixing conspiracies, it proved almost completely ineffective in addressing po-
tentially anti-competitive mergers or monopolization, in part due to the criminal burden of proof, the nebu-
lous public interest test that had to be satisfied, and restrictive interpretations of the statutory provisions
by the courts.* Attempts in the 1920s and 1930s to move beyond the criminal law framework to incorporate
forms of civil or administrative review of anticompetitive practices were struck down by the Privy Council
and the Supreme Court of Canada as ultra vires the federal parliament.®

By the mid-1960s, a tentative political consensus had emerged that Canadian competition laws needed to
be strengthened, particularly in the area of mergers and monopolization, and the federal government com-
missioned the Economic Council of Canada to undertake a study of the area and recommend policy changes.
The Economic Council, in its 1969 report,® recommended that a wide range of potentially anti-competitive
practices, including mergers and monopolization, should be subject to civil review by an expert tribunal and
not dealt with through criminal prohibitions enforced in all-purpose criminal courts (a view subsequently
endorsed by the Skeoch-McDonald Report in 1976).” Despite many fits and starts, the Stage 1 amendments
to the Combines Investigation Act® in 1976 and the Stage 2 amendments in 1986 (which saw the Combines
Investigation Act replaced by the Competition Act, more or less in its current form) largely gave effect to the
Economic Council’s recommendations in this respect. In particular, a wide range of reviewable practices,
including mergers and abuse of dominance, were made reviewable in contested cases by the newly consti-
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tuted Competition Tribunal, comprising a mix of Federal Court Trial Division judges and expert lay mem-
bers, on application of the Commissioner of Competition on behalf of the Competition Bureau, while certain
practices remained subject to criminal prohibitions enforceable in the criminal courts - e.g., price fixing,
predatory pricing, price discrimination, and resale price maintenance. Subsequent amendments to the Com-
petition Act permitted private complainants limited access to the Competition Tribunal for injunctive relief
(but not damages) with respect to a subset of reviewable practices (but not mergers or abuse of dominance),
created a second civil review track for potentially anti-competitive horizontal arrangements while adopting
something close to a per se criminal prohibition of hardcore price fixing or market allocation agreements
amongst competitors, and de-criminalized predatory pricing, price discrimination, and resale price main-
tenance. The Tribunal was also given power to impose administrative monetary penalties (AMPs) for abuse
of dominance.® Early doubts about federal constitutional jurisdiction over features of the new regime were
largely put to rest by the decision of the Supreme Court of Canada in General Motors vs. City National Leas-
ing,' upholding civil features of the legislation pursuant to the federal parliament’s general trade and com-
merce power. That said, while there has yet to be a decided case in the competition context, we expect there
to be constitutional challenges to the AMPs regime, in particular whether it is compatible with a civil rather
than a criminal regime, just as there have been in other settings.!!

In this paper, we critically analyze the central institutions in Canadian competition policy, drawing on
interviews with past Commissioners of Competition and others with experience in the field. We asked our
interviewees to evaluate the performance of the courts, the Tribunal and the Bureau, according to normative
criteria or values for evaluating competition law institutions which we think are likely to be relatively uncon-
troversial. However, each value implies an obverse value, and interactions with other values, thus rendering
the weighting of, or trade-offs among, values a quintessential polycentric and highly contestable exercise.
The key dyadic values are listed below, following which we report our interviewees” assessments, and posit
that integrating the Burean and the Tribunal in some manner may better serve the purposes of Canadian
civil competition law enforcement than does the present model."?

a.Independence - Accountability

On the one hand, competition law institutions should be free from day-to-day political interference. In-
dependence helps to depoliticize enforcement decisions, reduces the risk of perceived bias, and provides
consistency from one political administration to the next. On the other hand, at least in a representative
democracy, it is difficult to defend institutional independence without some form of accountability, e.g,, with
respect to appointments, budgetary allocations, financial expenditures, periodic mandate and performance
review.

b. Expertise — Detachment

Competition law matters typically require high levels of expertise in their resolution — expertise with re-
spect to particular industries, expertise in marshalling and interpreting empirical data, and expertise in
industrial organization theory. However, too close an involvement in the industry in question or excessively
doctrinaire commitments to particular theoretical paradigms may compromise detachment in evaluating or
adjudicating novel arrangements or evolving economic or theoretical environments.'?

c. Transparency - Confidentiality

In order to enhance the performance and public credibility of competition laws, high levels of transpar-
ency in performing investigative, enforcement, and adjudicative functions are desirable. Conversely, much of
the information that a competition law agency is required to evalnate from the immediate parties involved
as well as from competitors, suppliers, and customers is highly commercially sensitive; and public disclosure
may be seriously damaging to legitimate business interests.'*

d. Administrative Efficiency - Due Process

Competing concerns also exist between administrative efficiency and due process protections. Many mat-
ters with which a competition law agency may be seized are time-sensitive (e.g., merger review). However,
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timeliness in disposition is in tension with the value of due process in providing all affected or interested
parties a right to be heard, to adduce evidence, and to contest the position of parties adverse in interest.

e. Predictability - Flexibility

In alegal system based on the rule of law, significant value is placed on the predictability and consistency
with which laws are applied. In such a legal system, affected parties can order their affairs with a fairly high
level of confidence in the nature of the rules that govern those affairs. But the value of predictability is in
tension with the obverse value of flexibility where the evolution of economic theory and the idiosyncrasies
of particular industries, transactions, or practices may require re-evaluation and refinement of pre-existing
rules, policy positions, or adjudicative decisions. This often leaves a large domain of uncertainty in the ap-
plication of competition laws. 1°

In balancing these various values, a complex, subjective, and inevitably highly contentious optimizing
calculus is involved. Moreover, the complexity of this calculus is, in fact, greater than the primary dyadic
value tensions identified above in that many of the values interact with one another in polycentric, mutually
reinforcing or antithetical ways. These values and the trade-offs they entail need to be kept in mind when
analysing the institutional performance of Canada’s competition bodies.

Il. Views from the Front Lines
A. Drawing on Experience

Over the period of August to October 2010, we interviewed, either in person or by conference calls
lasting from 45 minutes to an hour, all former Commissioners of Competition over the almost 25-year period
since the current institutional arrangements were implemented in the round of reforms reflected in the Com-
petition Act of 1986: in sequence, Lawson Hunter, Calvin Goldman, Howard Wetston, George Addy, Konrad
von Finckenstein, and Sheridan Scott.’® Some former Commissioners have gone on to chair major sector-
specific regulatory bodies, while others have become leading members of the Canadian competition bar. In
addition, we interviewed Madam Justice Sandra Simpson, Federal Court Judge and Chair of the Competition
Tribunal since 2003, and Lilla Csorgo, economist lay member of the Competition Tribunal from 2005 - 2007
and Senior Economic Advisor to the Commissioner of Competition and T. D. MacDonald Chair holder at the
Competition Bureau from 2007 - 2009, to provide the perspective of an economist on current institutional
arrangements. We posed the following four sets of questions to each interviewee:

. Does the current bifurcated agency (Competition Bureau-Competition Tribunal) structure work well?
Can it be improved? Is more radical reform called for, such as integrating all investigative and adjudi-
cative functions within a single agency (the integrated agency model), or replacing the Competition
Tribunal with, e.g, the Federal Court in contested civilly reviewable matters?

. Does the mandate of the Competition Bureau require re-evaluation with respect to explicit or implicit
exemptions or exceptions, such as the regulated conduct defence, and overlapping jurisdiction be-
tween the Bureau and sector-specific regulators (such as the Canadian Radio-television and Telecom-
munications Commission (CRTC) or the Canadian Transportation Agency)?

. With respect to case-by-case decision-making by either the Bureau or the Tribunal, are appropriate
protections in place to ensure: full and timely notice of allegations, notice of evidence relied on, ap-
propriately constrained investigative powers, an effective right to challenge Bureau determinations
before either the Tribunal or a court, and proportionality of remedies to violations?

. With respect to institutional performance norms, in the case of both the Bureau and the Tribunal, are
appropriate standards adhered to in terms of the following values: timeliness; expertise; predictabil-
ity; transparency about decisions; public consultation; public accountability; and independence?

We review the responses of our interviewees below, indicating where, on the one hand, substantial con-
sensus exists or where, on the other hand, substantial dissensus prevails.
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B. Structure

Most interviewees agreed that the current bifurcated agency structure has not worked well over its histo-
ry. The Competition Tribunal, at least in contested cases, has often engaged in highly protracted, adversarial
proceedings, sometimes with an elapsed time of two years or more between the Notice of Application by the
Commissioner to the Tribunal to the issuance of its final decision.

The Tribunal’s record in this respect has significantly improved recently. The adoption of a “chess clock”
rule for allocating time envelopes to each party in contested matters seems to hold out some promise of
disciplining contested hearings, as do rule changes requiring all witness statements to be pre-filed in full
(avoiding examination in chief)."” For example, the timing from application to disposition in a recent refusal
to deal case was thirteen months, with the timing from the hearing to the decision being six months."® In
addition, on urgent matters such as an application for an interim order in merger proceedings, the Tribunal
has issued decisions within eight days of notice of the matter.'

The consensus among interviewees, however, is that timeliness of disposition is still a major concern with
Tribunal proceedings in contested cases. It is possible, for example, that parties are especially reluctant to
take more complex cases to the Tribunal because of doubts about timeliness, which may explain the con-
tinued consensus concern about timeliness despite the clearly observed improvement in the timeliness of
Tribunal decision-making recently. In order to encourage a greater rate of litigation before the Tribunal, a
number of interviewees argued that there was a strong case for legislating timelines for decision-making by
the Competition Tribunal, from the date of application by the Commissioner or a private party to final dis-
position, as is already the case with decision-making by the Canadian International Trade Tribunal in trade
remedy cases and is also already the case in merger review by the European Commission.

Beyond issues of timeliness, most interviewees were highly skeptical that the Tribunal has been able to
bring substantial expertise to bear on its deliberations, noting the mixed to weak quality of many lay member
appointments, as well as the lack of pre-existing, specialized expertise on the part of most judicial members.
One interviewee noted that the idea that lay expertise is sought with current appointments is undermined
by the selection of lawyers (and not competition lawyers) for positions with the Tribunal. Not only does this
lack of expertise affect the quality of ultimate determinations but it was suggested that it may affect the abil-
ity of the Tribunal to engage in rigorous case management by judicial members who lack the expertise and
confidence to discipline the advocacy strategies of the parties to contested proceedings.”

Interviewees noted that there is a feedback effect from the lack of expertise: the very light caseload of the
Tribunal since its creation has inhibited the development of a specialized body of expertise, which in turn
has inhibited hearings before the Tribunal. Most interviewees were skeptical that the case load is likely to
increase in the future. In the case of mergers, which are typically extremely time sensitive, it is difficult to
conceive of many contested merger cases ever coming before the Tribunal. Mergers are more likely to be
resolved in the Commissioner’s office (albeit with much attenuated due process and transparency relative
to the Tribunal).?!

In light of these perceived shortcomings, different reforms were suggested by the interviewees. One sug-
gestion was to reform the Competition Tribunal, with panels of perhaps two Federal Court judges and one
economist. The economist would be a full decision-maker, unlike under the status quo in which the lay mem-
bers (who may not be economists) cannot make decisions of law; the consensus among interviewees was
that this restriction lacks a justification. One possibility is that this reconstituted Tribunal would review
matters oflaw or matters of mixed law and fact based on the Commissioner’s own evidentiary record, rather
than hearing all evidence de novo, with a remand power in the event of evidentiary inadequacies. This op-
tion has some appealing qualities, but interviewees noted that given the Tribunal’s light case load it may
be difficult to justify the full-time appointment of an economist. This may argue for the appointment by
Order-in-council of a roster of economists from whom one would be chosen on a case-by-case basis by the
Chair of the Tribunal to serve as a member of an adjudicative panel. Interviewees noted that this seemed a
more desirable arrangement than the current practice at the Tribunal of appointing ad hoc staff economists
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to advise Tribunal members informally on particular cases where their role and inputs are not transparent.

For many interviewees, the Competition Tribunal, at least in anything resembling its present form, is
“unsalvageable’ Interviewees taking this view tended, by substantial consensus, to favour reconstituting the
Competition Bureau as a commission with a body of three to five commissioners, including a Chair of the
Commission, recognizing that as a practical matter most competition policy decisions will be made in the
Bureau in settlement discussions with the parties and that these decisions should not be dependent entirely
on the views and mind-set of a single commissioner. With such a structure, the general view was that at least
one of the commissioners should be a senior industrial organization economist with full co-decision making
responsibilities.

One concern with a multi-member commission is that political considerations may militate in favour
of ensuring representation of major regions, language, ethnic, and gender groups, leading to an excessively
large commission with highly variable expertise. Most concern from interviewees, however, focused on the
authority that would be vested in this commission. Many believed that the commission should not have re-
sponsibility for both investigating and adjudicating because of a concern about bias, or perceived bias, from
such dual roles. Others were less concerned about such matters, citing provincial securities commissions
and the Federal Trade Commission as examples. The primary perceived strength of overlapping adjudica-
tion and investigation functions is the increased expertise that the commissioners, as both adjudicators and
investigators, would develop. The alternative is that the commissioners would only investigate, and engage
in settlement discussions with parties, but would not ultimately adjudicate. Rather, any matter in dispute
would be referred either to a reconstituted Tribunal or possibly the Federal Court. But even those that sup-
ported the idea of an integrated body responsible for both investigation and adjudication agreed that there
would still need to be some external form of check and balance on decisions taken by such a multi-member
commission, but in this respect there was much less consensus on what form this external check or balance
should take.

The relationship between investigation and adjudication is clearly an important issue where reasonable
people can disagree. One option is to abolish the Competition Tribunal and simply replace it with the Federal
Court Trial Division, where a single judge, perhaps drawn from a sub-set of Trial Division judges that are pre-
pared to commit to developing expertise in competition matters, would perform the adjudicative functions
presently performed by the Competition Tribunal, subject to further appeals to the Federal Court of Appeal
(as at present, in the case of decisions of the Competition Tribunal). However, other interviewees were of the
view that Federal Court Trial Division judges would exacerbate the concerns over lack of expertise in exter-
nal adjudicative bodies. Moreover, this option would not address timeliness issues if proceedings before the
Federal Court were to involve de novo hearing of the evidence. Another concern about vesting supervisory
authority in the Federal Court was that it would be difficult for that body to accommodate competition
policy-specific procedures within an otherwise general adjudicative framework.

In order to address the timeliness question before the Federal Court, one suggestion would be that the
commission would develop an evidentiary record, and appeals to the Federal Court Trial Division would be
limited to matters of law or mixed law and fact, with the possibility of remand to the commission in the event
of factual or evidentiary inadequacies in its record. These concerns in turn raise questions as to how a multi-
member commission would develop an evidentiary record which could be reviewable on appeal. One possi-
bility is to contemplate a highly inquisitorial process before the commission in contested cases. For example,
the investigative staff of the commission and the private parties involved could submit competitive impact
assessments to the commission, along with supporting written expert opinions, perhaps subject to written
interrogatories by parties adverse in interest, with a highly truncated oral hearing before the commission,
followed by a written reasoned decision. If the commission’s decision-making processes, at least in contested
cases, were structured in this fashion, a yet further option would be to provide for appeals not to the Federal
Court Trial Division but to the Federal Court of Appeal, although this option again would raise questions of
relevant expertise in members of the Federal Court of Appeal in competition matters.
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C. Mandate

There are several issues relating to the scope of Canadian competition policy. Most interviewees were of
the view that the current scope and boundaries of the regulated conduct defence are highly unclear, and a
majority of interviewees favoured a legislative amendment to the Competition Act to clarify this scope and
increase predictability for all affected parties.

With respect to overlapping jurisdiction of the Competition Bureau and sector-specific regulators, espe-
cially with respect to merger review, the consensus of interviewees was that no special merger review regime
is required in the case of airline and rail mergers, and political oversight of mergers in these two sectors,
as at present, is unwarranted. Most interviewees also were of the view that there is no case for a special
merger review regime in the telecommunications sector, while recognizing that in the banking and broad-
casting sector financial stability and cultural concerns may warrant special review procedures that recog-
nize considerations specific to these two sectors. However, even in these two cases, the consensus amongst
interviewees was that the Competition Bureau should undertake the initial assessment of the competitive
implications of a proposed merger and make public its findings and recommendations, while leaving sector-
specific regulators free to reach other findings and recommendations. Other regulators would be disciplined,
however, by the requirement of providing a public document setting out their reasons for diverging from the
views of the Competition Bureau, thus ensuring adequate levels of transparency in decision-making between
the two affected agencies.

Similarly, while some expressed concern about the Bureau's lack of expertise in certain dynamic regulated
sectors like telecom, the consensus was that where a sector-specific regulator purports to apply competition
principles, e.g, with respect to predatory pricing, it should defer to the Bureau in making an initial assess-
ment of the issues at hand and follow a procedure similar to that proposed for merger reviews in such a sec-
tor in the event of diverging from the Bureau’s views of the relevant competition policy concerns.

D. Due Process Protections

Most interviewees were of the view that with respect to criminal prosecutions for violations of the Com-
petition Act, there are adequate general procedural protections for defendants, given that these matters are
tried in the ordinary criminal courts and are subject to the application of the Charter of Rights and Free-
doms.” In civil matters, there have been concerns in the recent past over the Bureau’s utilization of section 11
orders, available by ex parte application to the Federal Court, demanding production of classes of documents
named in these orders. Specifically, concerns have arisen as to the breadth of these demands, not only with
respect to immediate parties to transactions, but competitors, suppliers, and customers. Some interviewees
also favoured providing notice to affected parties in ex parte applications for section 11 order in civil matters
(but not, for obvious reasons, in criminal matters); others were concerned that publicity about competition
investigations may create unwarranted reputational costs for firms who may not ultimately have done any-
thing anticompetitive. Some interviewees were of the view that supplementary information requests (SIRs)
introduced in recent amendments to the Competition Act (similar to so-called “second requests” under the
Hart- Scott-Rodino Act” in the United States) will substitute for section 11 applications in merger cases (at
least with respect to the parties to the transactions), and similar concerns about the potential for excessive
frequency and scope of SIRs will arise.

Further concern expressed to us by some interviewees relates to the inability or unwillingness of case offi-
cers responsible for particular files or more senior officials to whom they report to isolate and communicate
to the parties in a timely fashion the critical issues of concern to them in an investigation. Such early com-
munication would permit the parties, again in a timely fashion, to address these concerns either by way of
demonstrating that they are unwarranted or that remedial options may be available that effectively address
them. Some interviewees were of the view that this delay reflects, at least in some cases, lack of experience
by case officers along with a hesitancy on their part to communicate to the parties views that their superiors
might disagree with, or alternatively a litigation mentality that one should hold one’s cards close to one’s vest
in the event an investigation should lead to litigation.
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E. Systemic Performance Qualities of the Competition Bureau

Most interviewees focused on three issues pertaining to the institutional performance of the Bureau: in-
dependence, accountability, and expertise, with some mention being made of a fourth factor, timeliness of
decision-making,

With respect to independence, former Commissioners unanimously reported that their decisions as Com-
missioners in particular cases had never been influenced by the Minister or his or her political staff, and
indeed that no such efforts had been attempted. However, the majority of interviewees were of the view that
the Bureau, which is currently constituted as a statutory agency within Industry Canada, would be better
assured of institutional independence, in a systemic sense, if the Bureau received its own parliamentary bud-
get allocation separate from Industry Canada, thus avoiding the need for the Commissioner to negotiate or
curry favour with the Deputy Minister of Industry (and indirectly the Minister) in securing budgetary alloca-
tions. A minority of interviewees were of the view that the Bureau’s systemic independence would be better
assured if it were removed from Industry Canada and constituted as a separate statutory agency (similar
to the CRTC). This would have the virtue of completely detaching the Bureau from current policy concerns
of Industry Canada, which may not always be entirely consistent with the objectives of competition policy,
while at the same time entailing the vice of removing the Bureau from at least the potential of providing
inputs into general areas of government economic policy-making — a vice that some interviewees felt to be
of little consequence, because the Bureau is rarely consulted on such matters now.

With respect to accountability, a number of interviewees expressed concern that amendments to the
Competition Act that provide for the registration of consent agreements in merger cases with the Competi-
tion Tribunal, and automatic enforcement thereof as orders of the Tribunal, without review by the Tribunal,
has been an undesirable development in that little public scrutiny of the agreement is possible given the
skeletal nature of the agreements. This is exacerbated by the fact that the Bureau provides no or inadequate
technical backgrounders or competitive impact assessments by which the broader public can evaluate the
appropriateness of such orders, or other settlement arrangements. By extension, some interviewees also
expressed concerns that the Bureau inadequately utilizes technical backgrounders to explain its decisions
in major cases to discontinue or settle a matter, thus rendering its decision-making processes less than ad-
equately transparent. Some interviewees also expressed concern that there is very little retrospective evalu-
ation of the ultimate market results following orders in particular cases. With respect to expertise, most of
the interviewees were of the view that while the Bureau has had some success in recruiting case officers with
Masters degrees in economics, it has been less successful in recruiting and retaining suitably qualified Ph.D.
economists. In addition, concerns were expressed that often Ph.D. economists are either unwilling or not
encouraged to involve themselves heavily in particular investigative or enforcement files, but rather operate
in corners of the Bureau focusing on theoretical/technical issues. To address the perceived lack of economic
input into actual cases, some interviewees favour the appointment of a Senior Economic Advisor to the
Commissioner to advise on broader policy matters, while with respect to particular cases under investiga-
tion, there could be a requirement that the economists on such a team prepare a written assessment of the
economic issues at stake in the case and submit this report not only to the case officer but to the head of the
division to whom the case officer reports. While many interviewees noted the lack of consistent input from
senior experienced economists in the Bureau’s activities (as with the Competition Tribunal), they also noted
that the Canadian academy currently produces very few economists with the industrial organization and ap-
plied skill sets required in regulatory environments such as the Competition Bureau (but also in other areas
of economic policy making, such as energy policy).

With respect to timeliness of decision-making within the Bureau, some interviewees were critical of the
protracted nature of Bureau decision-making in many cases, and argued for legislated deadlines, as opposed
to merely internal service deadlines, in order to focus and discipline the Bureau’s efforts.>*
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I1Il. Conclusion

We have reviewed the central institutions in Canadian competition policy, drawing on reflections on the
performance of these institutions from observers who are uniquely positioned to provide insight: every past
Competition Commissioner, the Chair of the Competition Tribunal, and an economist who has served both
on the Tribunal and with the Burean. In our view what emerges from this canvass is that the core institu-
tional question confronting Canadian competition policy, particularly with respect to civil matters, is how
best to structure the institutional relationship between investigation and adjudication.

As we have argued in the past,” perceived shortcomings of the performance of the current institutional
framework stem in large part from the existing structure. Concerns have been expressed about timeliness,
expertise and public accountability of both the Bureau and the Tribunal. Some causes of this concern are
exogenous to institutional structure; for example, if relatively few industrial organization economists are
being trained in Canada, this has nothing to do with the Burean and the Tribunal. But others we believe
relate intimately to the institutional set-up. For example, timeliness at the Tribunal may relate to the lack of
expertise at the Tribunal, which in turn relates to the small caseload that it hears. Relatively inexpert adjudi-
cators on the Tribunal cannot develop such expertise on the job because of the rarity of cases, which in turn
contributes to the rarity of cases. Timeliness at the Bureau may also depend ultimately on the challenges that
parties face in considering litigation before the Tribunal. The Tribunal has, for all practical purposes, ceased
to provide an external check on the Bureau’s decision-making, Parties, especially in mergers, thus effectively
require the Bureau’s approval because they are not in a position to threaten credibly to take disagreements
to the Tribunal. Moreover, third parties have limited rights to bring complaints before the Tribunal. This
allows the Bureau considerable leverage both in conducting its inquiries and in reaching settlements with
the parties. While there is no reason to suppose that officers at the Bureau would act unprofessionally, there
is little discipline on their discretion, which may contribute to delay as risk-averse case officers probe every
possible competition angle in a case. Accountability also relates obviously to the institutional framework.
With public adjudication at the Tribunal occurring only rarely, the Bureau can enforce the law with relatively
little public oversight. Settlement discussions behind closed doors are the norm and publicity the exception.

Given the connection between the central criticisms of current institutional performance and the current
institutional structure, we believe that this structure deserves thorough review and reform. The difficulty for
reform is that while there is a consensus on the shortcomings of the status guo, there is no such agreement
over fundamental aspects of reform. In particular, while our interviews suggest that there is general support
for the idea of a multi-person commission, there is division over its particular role, as well as the institutional
framework for review of its decisions.

As we have argued in the past,’® we are drawn to greater de jure integration of the investigative and adjudi-
cative functions within a Competition Commission. We understand the concerns about bias that arise from
such integration, but believe that the benefits from increasing expertise, timeliness and accountability in the
adjudication process justify the risk of bias. At present, adjudication, when it arises (which is very rarely),
involves adjudicators who for the most part lack considerable expertise in the competition policy sphere. By
bringing greater adjudicative responsibilities within the commission, the decision-makers will be fully im-
mersed in the field and the expertise, timeliness and accountability problems will be mitigated considerably.
While there are interaction effects of a number of kinds, the core reason to integrate investigation and ad-
judication is that expert adjudicators are better able to provide timely decisions, which will increase formal
adjudication, which will increase accountability.

We have identified four responses to concerns about bias, which clearly do not individually or collec-
tively eliminate these concerns, but do diminish the role such concerns should play in shaping institutional
reform. First, under the status quo, there is already de facto integration of investigation and adjudication
within the Bureau. Parties are very wary of litigation before the Tribunal, which grants considerable power
to the Bureau to extract settlements. Investigators are de facto, and with consent agreements to some extent
de jure, already adjudicators under the status quo, yet there is very little publicity about the inputs into and
bases for their decisions. Formalizing adjudication within the Burean would have the advantage of poten-
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tially rendering certain features of the process more transparent. The Bureau could be required to produce
reasons for its decisions, for example. In short, concerns about bias cannot be invoked to reject proposed
reforms in favour of the status quo.

Second, concerns about bias can be addressed within the reform. Reform could take advantage of a multi-
person commission, for example, by ensuring that commissioners vested with decision-making authority in
any given case are not involved in the investigation associated with that particular case.

Third, in our view it is essential in contemplating reform not to treat concerns about bias as a kind of
trump card. In civil matters, the typical remedy is a cease-and-desist order. The mildness of the remedy,
which could even be institutionalized by eliminating AMPs if the commission adjudicates a matter, under-
mines concerns about bias. Moreover, while concerns about bias are relatively weak under the status quo,
concerns about expertise, accountability and timeliness are widespread and strong. Allowing residunal con-
cerns about bias to exist within an institutional framework may well be appropriate in light of the potential
gains to be had on these other dimensions.

Fourth, we are open to persuasion that appeals should lie to the Federal Court of Appeal on matters of law,
mixed law and fact, and fact (with leave) from commission decisions (as is the case currently with decisions
of the Tribunal), although this option comes at a cost - lack of timeliness and expertise in decision-making.
The latter concern would be mitigated if the Federal Court of Appeal were to show more deference to deci-
sions of an expert commission than it has to decisions of the Tribunal.
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