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Competition policy has traditionally played an important role in the achievement of the objectives
of the European Community (EC). The policy is seen in the EC as a strong force for the development
of a common market through the control of private restraints on competition within the Community
as well as barriers to competition resulting from industrial aid granted by the member states. The
initiative to complete the internal market by 1992 has further increased the importance attached to
the role of competition policy in the EC. As the EC Commission stated in 1985:

A strong competition policy will play a fundamental role in maintaining and strengthening the internal market
... As the Community moves to complete the Internal Market, it will be necessary to ensure that anti-
competitive practices do not engender new forms of local protectionism which would only lead to a re-
partitioning of the market.'
The emphasis placed on the role of competition policy in completing the internal market has led

to the adoption of a wide range of measures for expanding and strengthening its application in the
Community. This note discusses the potential implications of these developments for Canadian
businesses and public policy.

EC Competition Policy Developments Relating to Europe 1992

The role of competition policy in the EC has traditionally been broader than in Canada. In both
jurisdictions, competition policy establishes rules on competition between private companies. Unlike
the situation in Canada, however, EC competition policy also includes rules on the granting of
government aid to business. These rules reflect the need for Community policy to deal with the separate
industrial, regional, research and development and other policies of the independent member states
that make up the Community. To some extent the nature of EC competition policy also differs from
Canada's because of the inclusion of competition rules among the terms of the EEC Treaty itself. This
has provided competition policy advocates in the EC with a particularly strong basis of support from
which to promote the pro-competitive development of other Community policies.

Each of these dimensions of EC competition policy has an important relationship to the Europe
1992 initiative. With respect to the Community rules on inter-company competition, the main

*The discussion in this note is based on Europe 1992: Working Group Report on Competition Policy released

in January 1991 as one of a series of reports on Europe 1992 by External Affairs and International Trade Canada.
The Report on Competition Policy was developed within the Economics and International Affairs Branch of the
Bureau of Competition Policy under the direction of an interdepartmental working group consisting of members
of the Canadian departments of External Affairs and International Trade, Industry Science and Technology,
Finance, Consumer and Corporate Affairs and Investment Canada. Copies of the Report can be obtained from the
European Community Bureau of External Affairs.
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development relating to the Europe 1992 initiative has been the adoption of the Merger Control
Regulation.2 The Regulation was not specifically included in the program for finalizing the internal
market set out by the European Commission in 1985. However, the issue subsequently obtained high
political and economic prominence due to the large amount of cross-border merger activity in the late
1980s, and to continuing disparities between the merger policies of the individual member states.
Increasingly, development of the Merger Control Regulation came to be viewed as necessary for the
completion of a Community legal regime that would achieve the objective of a unified internal market.3

The Merger Control Regulation was accepted by the member states in December 1989, and came
into effect in September 1990. The Regulation places most concentrations having a "Community
dimension" under the exclusive jurisdiction of the EC Commission. These concentrations are defined
in the Regulation as those in which:
I) the aggregate world-wide turnover of the merging parties is more than 5 billion ECU (about $8 bil.

Cdn.);
it) the aggregate Community-wide turnover of each of at least two of the merging parties is more than

250 million ECU (about $400 million Cdn.); and
iii) each of the relevant parties achieves no more than two-thirds of its Community-wide turnover

within one member state.4

Concentrations subject to the Regulation may include not only mergers, but also any exchange of
securities or assets, contract or other action transferring "the possibility of exercising decisive influence
on an undertaking."5 For these transactions, the Regulation establishes extensive notification
requirements and a short time frame for the completion of investigations by the EC Commission.

The need for strict controls on anti-competitive state aids was recognized from the outset of the
Europe 1992 initiative. In this regard, the White Paper on Completing the Internal Market stated: "it
will be particularly important that the Community discipline on state aids be rigorously enforced ...
[state aids]... not only distort competition but also ... threaten to defeat efforts to build the internal
market".6

The Commission's concerns regarding the threat of state aids to the internal market were borne out
by the First Survey on State Aids, and a follow-up survey completed as part of the 1985 White Paper7

program for completing the internal market. Both surveys found that large amounts of industrial aid
were being provided by the member states across a wide range of industries. Between 1986 and 1988,
this aid amounted to about four per cent of the total value added of the EC manufacturing sector, or
about 1,500 ECU ($2,400 Cdn.) for every worker in the sector.

In respect of this situation, the EC Commission has taken a number of steps to establish stricter
control over the granting of anti-competitive state aids. These measures include:
I) the start of a review of maj or existing state aid programs to ensure their consistency with the EC

competition rules;
ii) the development of frameworks and guidelines on the granting of state aids to the motor vehicle

industry, economically depressed regions and public enterprises: and
iii) the initiation of actions to ensure proper notification of state aids to the EC Commission.

In addition, attempts to reduce the amount of subsidies granted under the existing system to the
steel and shipbuilding sectors have been seen as further evidence of the EC Commission's determination
to bring state aids under stricter control by 1992.8

The White Paper on Completing the Internal Market also recognized that member state regulatory
and institutional restraints are a major impediment to the development of open and competitive
markets In areas of the EC economy such as air travel, telecommunications, energy, financial services
and public procurement. Accordingly, pro-competitive regulatory and institutional reform in these
areas has been a major part of the Europe 1992 initiative. In the air travel sector, for example, two
packages of air travel regulatory reforms have been adopted, with a third being contemplated, to reduce
regulatory restraints on intra-EC competition between Community-based carriers. In the financial
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services sector, substantial progress has been made toward the creation of single banking and

insurance licences allowing companies based in one member state to establish branches and conduct

business across the Community.9

To ensure the development of competition in deregulating sectors of the European economy, the

removal of anti-competitive legal and institutional restraints on competition is also being accompanied
by strict enforcement of the EC competition rules. In this regard, the EC Commission has been very

active in the development of competition guidelines and in the initiation of competition cases in many
sectors of the EC economy (which have traditionally beenhighly regulated). This activity is intended
to ensure that the transition to competitive markets in these sectors will be smooth, and that companies
will not be able to substitute private restraints of competition for the legal and institutional restraints
that are being removed by the Europe 1992 initiative.

Implications for Canadian Businesses

The developments noted above have a number of potential implications for Canadian businesses.

The implementation of the Merger Control Regulation, in some cases, may improve the ability of

Canadian companies to use mergers, acquisitions and other concentrations as a means to gain access

to EC markets. In the past, such transactions were often complicated by overlapping EC and member

state jurisdiction and by uncertain merger review procedures. The Merger Control Regulation, however,
places most concentrations having a Community dimension under the exclusivej urisdiction of the EC.
The Regulation's time frame and procedures for investigations should help to expedite the completion
of these concentrations.

There are, however, some important limitations on the potential benefits of the
Merger Control Regulation for Canadian businesses. The Regulation is of little potential direct benefit

to small and medium-sized Canadian businesses. Rather, the Community dimension thresholds in
the Regulation should (with some exceptions) limit its application to mergers involving only large
Canadian companies. 10 Mergers involving smaller Canadian companies, however, may be more likely
to come under the Regulation after 1993 when the Community dimension thresholds are likely to be
reduced." Also, the Merger Control Regulation may indirectly benefit some smaller Canadian
companies. These companies, overall, should be less likely to have their mergers and acquisitions
scrutinized by both the EC Commission and the relevant member states. Rather, the Commission may
be reluctant to use the limited resources that it has available to fulfill its obligations under the Merger
Control Regulation to examine many smaller mergers that will also be reviewed by the member states.

The strict time limits that the Merger Control Regulation imposes for notification may be important
for Canadian companies involved in concentrations having a Community dimension. The EC
Commission must be notified of arrangements covered by the Regulationwithin one week of the completion
of a binding agreement. Delayed or incomplete notification of concentrations can slow their approval
and also result in fines. The information required to complete notification can be extensive.
Accordingly, companies involved in concentrations that may come under theMerger Control Regulation
would be well advised to start collecting the necessary information during the negotiation phase. In
addition, it may be advisable to take advantage of less formal channels for prenotifying the EC
Commission of proposed concentrations. This contact may help to clarify whether a proposed
concentration has a Community dimension, as well as the nature and amount of information that the
Commission will later require for notification.

Certain of the criteria for evaluating concentrations under the Merger Control Regulation may also
create complications for Canadian businesses. In general, the assessment of concentrations under the
Regulation should focus on their implications for competition in EC markets. However, some aspects
of the Regulation, such as the requirement to consider the effects of concentrations on economic and
technological progress, may place pressure on the EC Commission to also consider other social and
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industrial policy objectives. Companies that are involved in concentrations coming under the
Regulation may, therefore, be required to deal with objections relating to both competition issues and
broader policy concerns.2

It should also be noted that business arrangements which may come under the Merger Control
Regulation are not limited to concentrations among companies having operations in the EC. Rather,
EC authorities may also attempt to apply the Regulation to concentrations in other countries that meet
the Community dimension thresholds. These concentrations may include not only non-EC mergers
and acquisitions, but also certain joint ventures, export consortia and other business arrangements
in Canada or other non-EC countries that involve some transfer of control of a company.

The direct impact on Canadian businesses of the efforts being made to strengthen EC competition
policy controls on state aids should generally be favourable. These controls should reduce the scope
for member states to intervene in European markets to prop up failing industries, promote national
champion or state-owned companies, or achieve other objectives. As a consequence, Canadian
companies should be less likely to have their competitive position in EC markets directly undermined
by member state subsidies.

The potential benefits to Canadian businesses, however, should not be overestimated. Despite the
current efforts to control anti-competitive state aids, the EC member states will continue to have a wide
discretion in providing subsidies for regional, social and industrial policy aims permitted under the
EEC Treaty. Moreover, the more interventionist EC member states could strongly resist further
attempts to restrain their ability to provide industrial subsidies. There is also the danger that stricter
controls on member state aids will create pressure on the EC to increase the amount of industrial aid
granted under Community programmes. This could create new competitive disadvantages for
Canadian businesses in high technology, research and development and other areas in which
Community authorities have been active.13

The EC's progress toward lower regulatory and institutional barriers to competition within the
internal market may greatly benefit Canadian companies that have established access to related
markets in the Community. As efforts to complete the internal market become further advanced, these
companies will increasingly be operating in integrated European markets of up to 340 million people,
as opposed to fragmented markets within individual member states. The measures being adopted in
areas such as public procurement, financial services and telecommunications, however, may be of
more limited benefit for companies exporting to the EC from Canada. Rather, these companies may
find their access to Community markets impeded by the use of EC content or reciprocity provisions in
related regulations and directives.14 Therefore, Canadian businesses in certain industries may be
required to establish operations in the Community or develop strategic alliances with EC-based
companies in order to benefit fully from the opening of EC markets.

Canadian companies may also find that the removal of legal and institutional barriers to
competition in the EC increases their potential exposure to the Community's competition rules. As
noted, EC competition authorities are actively enforcing these rules in newly opening areas of the
European economy. Canadian companies that may be affected should become aware of possible
differences between the Canadian and EC competition policy treatment of restrictive trade practices
such as territorial restrictions.Is

Public Policy Implications

The developments discussed in this report also entail important concerns for Canadian public
policy development. The efforts being made to establish open and competitive European markets
should also increase competitive pressures on many areas of the Canadian economy. The European
companies that will emerge from these new markets will offer formidable competition for Canadian
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businesses not only in EC markets but also in Canadian, U.S. and other markets. In addition to other

possible advantages, these companies will have the benefit of assured access to open and competitive

European markets of up to 340 million people.
Against this background, Canadian economic development will increasingly depend on the

adoption of outward-looking policies rather than policies focusing solely on domestic markets. The

relatively small Canadian market, by itself, will be less effective in the future at generating companies

that are able to compete successfully in world markets which include more efficient EC competitors.

Accordingly, bilateral and multilateral trade arrangements such as the GATT and the Canada-U.S. Free

Trade Agreement, which enhance Canadian businesses' access to larger markets, will be even more

important for Canadian competitiveness.
A concern that has frequently been raised in connection with the Europe 1992 initiative is the

possibility that it will lead to new barriers to trade and competition between the Community and third

countries. This does not appear to be an immediate issue with respect to the recent development of

EC competition policy. The competition-related measures being adopted in the EC do not specifically

create new impediments to access to EC markets by foreign businesses. There is, however, possible

cause for future concern. Depending on how they are applied, some of the provisions in the merger,
finance, telecommunications and other directives or regulations referred to above could, in the future,

create new barriers to Canadian access to EC markets. 16

A continuing strong commitment to competition policy principles in the EC would help to ensure
that the removal of barriers to competition within the internal market will not eventually be
accompanied by new barriers to the Community's trade with non-EC countries. This point was
demonstrated by the development of the Merger ControlRegulation. The emphasis placed on competition
policy principles in the final draft of the Regulation ensure that potentially protectionist policy objectives
will not have a greater influence on the assessment of concentrations. For example, some earlier drafts
of the Regulation would have given greater prominence to EC social and industrial policy objectives in
the assessment of concentrations.17

It should not be taken for granted, however, that competition policy concerns will continue to play
as large a role as they have in the development and application of legislation in the European
Community. Rather, the make-up of the EC Commission, which includes Commissioners having
responsibility for all areas of Community policy, combined with the Commission's role in the
enforcement of the EC competition rules, may result in other policy objectives eventually obtaining
greater prominence in the future. This might occur, for example, if a relatively weak Commissioner is
appointed in the area of competition policy, or if other events, such as the possible failure of the current
GATr negotiations or a European recession, increase the protectionist pressures on the EC Commission.

It will be important, therefore, for public officials and business interests in Canada to monitor the
future development and application of competition-related legislation in the EC, and to be capable of
effectively representing Canadian interests. This will require the establishment or maintenance of
strong cooperative relationships between key public authorities in the EC and Canada. Over the longer
term, it may also require the adoption, in an EC context, of more formal measures for cooperation,
similar to the Canada-U. S. Memorandum of Understanding With Respect to the Application of National
Antitrust Laws.1 8

The EC competition policy developments noted above will also be important factors for consideration
in future Canadian domestic policy development. The use of reciprocal treatment provisions in
Community directives and regulations on public procurement, merger control, financial services and
other areas is increasing the interdependence between Canadian policy developments and the access
of Canadian businesses to EC markets. Canadian policy development, therefore, will be required to
take greater account of the Community's economic and regulatory legislation, as well as that of the U.S.
and our other major trading partners.

It will also be even more important for Canadian domestic policies to promote the development of
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competitive domestic markets. With more efficient EC competitors, the use of regulatory, procurement,
subsidy and other policies that create unnecessary inter-provincial barriers to trade, or restrict
competition between Canadian firms, will pose an even greater threat to the development of
internationally competitive Canadian industries. Similarly, Canadian companies that are able to use
private arrangements to restrain competition will be less likely to become internationally competitive.
Accordingly, it will continue to be important to have an effective competition policy framework in place
in Canada.
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