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Introduction

Effective June 19, 1986 the criminal offence of "monopoly" disappeared from Canadian
competition law and was replaced by a civil review process under Sections 50 and 51 of the
Competition Act. The previous need to prove "detriment"1 is gone (apart from having to establish a
substantial lessening of competition), and nothing about monopoly power or its exercise need any
longer be proved to the criminal standard of proof. As a result, and in view of the relatively high
degrees of market power found in many Canadian industries, it is expected that Sections 50 and 51
will receive considerably greater attention than the monopoly prohibition did in the past.2

Sections 50 and 51 appear in the Act under the heading "Abuse of Dominant Position". This
language, which appears to have been adopted from Article 86 of the Treaty of Rome establishing the
European Economic Community, also shows up in the marginal notes but not in the sections them-
selves.3 Instead, the sections refer to persons who "substantially or completely control, throughout
Canada or-any area thereof, a class or species of business", engaging in a "practice of anti-competitive
acts" that "has had, is having or is likely to have the effect of preventing or lessening competition
substantially in a market".

The purpose of this paper is to explore the scope and possible application of Sections 50 and 51.
The discussion is organized according to the basic issues that arise in the analysis of an abuse case,
namely:

1. Is there dominance?

2. Was there abuse?

3. Did the abuse substantially lessen competition or is it likely to do so?

4. If so, can a remedy be designed that is not worse than the mischief?

Each of these basic issues has its own subset of problems and challenges.
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Substantial degrees of market power are also likely to be present in other proceedings under the
Act, notably predatory pricing (Section 34(1)(c)), refusal to supply (Section 47), exclusive dealing,
tied selling and market restriction (Section 49), but analysis of those other provisions requires separate
treatment elsewhere.

A few preliminary observations about Sections 50 and 51 should be made before we look more
closely at the language of the sections.

First, the more effectively that our law deals with exclusionary uses, misuses or "abuses", of
market power, the more relaxed we can afford our merger law to be. It is widely recognized that
mergers that increase market power significantly, particularly in countries like Canada with many
relatively thin domestic markets, are frequently justified by the economies they permit. As Lawrence
Skeoch would put it, "there is no system of international welfare payments", and we simply cannot
afford to reject industry structures that permit the realization of significant economies. At the same
time, and as is reflected in Sections 65 and 68, the process of merger evaluation involves a
judgemental offsetting of the likely "gains in efficiency" against "the effects of any prevention or
lessening of competition that will result or is likely to result from the merger". The effectiveness of
controls on the abuse of significant market power may in this way have a bearing upon the types of
chances that the Competition Tribunal will be willing to take with mergers.

It does not, of course, follow that ideal abuse of dominance provisions in the law would eliminate
the need for a merger review process. Controls against abuses cannot be imposed without cost or
instantaneously, and cannot totally eliminate the apprehensions and dampened initiatives that abuses
can produce on the part of victims. Further, and more importantly, a law directed to the prevention of
exclusionary conduct is no substitute for the comprehensive market pressures that genuine rivalry
produces in the market. There is also a risk, as oligopoly tightens, that independent initiatives will be
inhibited by a higher degree of competitive interdependence, particularly where the product is relatively
homogeneous, or by tacit understandings that are more likely to arise. There is less chance of discord
developing from different strategies among firms, or from imbalances in supply and demand within
firms, as the number of market participants decreases. These, however, are factors to be weighed
primarily in the course of merger evaluation.

It should also be noted that although American jurisprudence will no doubt be scrutinized very
carefully by the Director and by the Competition Tribunal in thinking through the issues arising from
the application of Sections 50 and 51, the sections are narrower in scope than Section 2 of the Sherman
Act. Section 2 of the Sherman Act deals with "monopolization", which is roughly comparable to
Canada's abuse provisions, but it also deals with attempts to monopolize and with combinations or
conspiracy to monopolize. Attempts to monopolize involve attempts to obtain monopoly power,
which is to say sufficient power to control prices or to exclude competition. Under the new Canadian
provisions this type of significant market power is a precondition to the application of Section 51.
(Previously, in Canada, the formation of monopoly power was part of the criminal prohibition of
monopoly defined in Section 33 of the Combines Investigation Act.) Combinations or conspiracies to
monopolize have always in Canada been subject to Section 32, although they previously could also
have been the subject of proceedings under Section 33. They may also constitute a basis for a finding
under the new abuse provisions that two or more persons are jointly holding and "abusing" a dominant
position.

Sections 50 and 51 appear to represent a rejection of various no-fault monopoly proposals that
have been advanced in recent years, particularly by the Federal Trade Commission in the United
States. Such proposals would have justified sweeping relief on the basis of evidence of "persistent"
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monopoly structure or performance, without evidence of any exclusionary acts at all. 4 Under both the
old and the new Canadian law, of course, there has been and is nothing wrong at all with occupying a
dominant position in a market. Remedial jurisdiction turns on the nature of the things done by persons
holding such power.

Overall, the new abuse of dominance provisions represent an improved conceptual approach to the
existence and exercise of substantial degrees of market power in Canada. The use of criminal law to
address this type of situation had proven to be undesirable from almost every perspective. As for the
prevailing jurisprudence, Irving 5 , although unobjectionable on its facts as a monopoly case because
no anti-competitive acts appeared to have been involved, had left the law in an unfortunate state by
requiring that some "detriment" be proved apart from the elimination of competition, despite there
being no legislative guidance at all as to what might appropriately be considered to be detrimental to the
public interest.

Dominance

Market Definition

The first step in the analysis prescribed by Section 51 is to identify the "area" and "class or species
of business" with respect to which substantial or complete control is said to exist. It is a critical step,
and many cases in antitrust litigation have, perhaps unfortunately, turned on the result of this
definitional exercise.

An understanding of the relevant market or markets is essential in order to make an assessment of
market power and the likely effects of practices or barriers. It is one thing to understand the market,
however, and quite another to seek to define it with unrealistically precise geographical and product
boundaries. In realistic terms, the best that can be done in many cases to understand the real nature of
the market is to explore all the market-related elements including physical characteristics of the product,
end uses of the product, cross-elasticities of demand, methods of production and the interchangeability
of production machinery, relevant prices, time limits, integration of stages of manufacture and
geographical considerations. No doubt the degree of confidence with which the Tribunal can define
precise boundaries for the market will affect its judgement regarding the competitive effects of the
practices in question or regarding the remedies to be imposed.

Market definition is a matter of learning about the business realities, rather than looking to policy or
depending on economic or legal expertise or artifice. Essentially, a properly defined product market
includes all reasonably interchangeable or substitutable products, considering their price and
characteristics. Evidence of a variety of practical indicia will be relevant, including evidence of
industry or buyer recognition of the product, the characteristics and uses of the product, the production
facilities required to produce it, distinct customers, distinct prices, specialized suppliers, and the cross-
elasticity of demand among various products when prices change.6

In geographical terms, the market for at least some purposes is the approximate area from which
most of the customers come or can reasonably be attracted. Again, this will depend crucially on the
facts of each particular case which may include the price of the product, transportation costs,
transportation routes, perishability of the product and the scope of marketing efforts. Political
boundaries might also be relevant for politically-imposed barriers such as customs clearance, tariffs,
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quotas, tax rules and preferential purchasing practices. Indeed, many western countries are currently

reassessing their competition laws to take account of the international markets in which their domestic

enterprises must increasingly compete by virtue of diminishing tariff barriers to trade.

Legal questions will probably arise concerning the appropriate criteria for defining the "class or
species of business" and the "area" relevant for the analysis in each case. Application of those criteria
to the facts, however, and arriving at a market definition, is probably a pure question of fact and
therefore not subject to appeal from the Tribunal without leave of the Federal Court of Appeal
(Competition Tribunal Act, 1986, Section 13(2)). In view of the arbitrariness with which the market
boundaries will in some cases have to be drawn, the need to draw such boundaries confers a certain
flexibility on the Tribunal in the manner in which it chooses to handle cases before it. The more
broadly the market is defined, the less likelihood there is that the requisite finding of control can be
made, or that competition will be found to have been or be likely to be lessened substantially.7

Control

The question of "control" under Section 51 relates to a market and is therefore obviously a very
different concept than "control" of a business for merger purposes under Section 63. It is a question
of market power. "Monopoly" power or dominance has been defined or referred to in various ways,
all of them perhaps unavoidably general, such as the following:

(i) Dominant' means the power to choose the rate of profits or share of the market to be enjoyed by the
person or group of persons possessing the power, largely undeterred by any existing ability of rivals to
compete away those profits or share of the market by offering more favourable terms to customers; 8

(ii) [Monopoly power is] the power to raise prices without losing so much business that the price increase
is unprofitable.9

(iii) The dominant position [referred to by Article 86 of the Treaty of Rome] relates to a position of
economic strength enjoyed by an undertaking which enables it to prevent effective competition being
maintained on the relevant market by affording it the power to behave to an appreciable extent
independently of its competitors, customers and ultimately of its consumers.10

(iv) [A situation] whereby a certain entrepreneur or a group of entrepreneurs can, according to its own will,
manipulate price, quality, quantity or other various conditions, thereby controlling the market."

(v) When a group of companies engaged in the same business are alone in the field; when they work
together as a unit; when they are free to supply the market or to withhold their product; when there is
no restriction on the prices which they charge, save their own self-interest; when their freedom to
exclude individuals as customers is restricted only by their interpretation of existing penal laws, then,
by all normal standards, those companies are in control of the business in which they are engaged.12

An examination of the concentration or market share data relating to the market as defined is a
useful first cut at getting a handle on the underlying question of market power. Although relatively
high concentration does not by itself signify control, low concentration levels or declining
concentration over time indicates an absence of control. If high concentration were found to exist, then
further examination into the reasons for it would be required. Most importantly, how easy is entry
and, even if the cost and time barriers to entry are high, are there potential competitors who could
reasonably be expected to enter if the profit opportunities warranted entry, or existing competitors who
could reasonably be expected to expand? Are the buyers small and fragmented, or not? Information of
this nature may demonstrate that the concentration data in any particular case significantly overstates
the real market power.
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Nor does it necessarily follow that a market share figure below any magic threshold should insulate
an enterprise from further examination. It has, for example, been held in the European Common
Market that a firm with a 45% market share and a strongly advertised brand can be "dominant" within
the meaning of Article 86.

Joint Dominance

Section 51(1)(a) deliberately repeats the portion of the previous monopoly offence that provided
that the requisite control may be held and exercised by "one or more persons". This contemplation of
what has also been referred to as "joint monopolization" or "shared monopoly" has been the focus of
apprehensive and acrimonious policy debate over the last 15 years in Canada. Relatively tight
oligopoly, frequently leading to a considerable degree of identity in pricing and in other aspects ofmarketing, is not uncommon in Canada. What should be required under the law before the state
intervenes in order to direct industry practices or to restructure an industry? It is an important
question.

The language of Section 51(l)(a) is substantially identical to the comparable provision in theprevious monopoly offence, which had been held to mean that two or more unaffiliated persons can
hold and exercise monopoly power jointly. In Canadian General Electric Pennell, J. stated as
follows: 13

The accused argued that two or more persons cannot be said to jointly control a class or species of businessunless some circumstance exists which results in a single unified authority or direction. It is conceded that such
a unified direction might result from a contractual or proprietary relationship between participants. The accused
submit, however, that the only possible instance where independent corporations could be responsible for amonopoly contrary to the Act would be pursuant to an agreement among them to operate their respective
businesses in a co-ordinated way to the detriment of the public.

;Fo" me the wording of the section foresees a combination of circumstances whereby one or more persons,
inclusive of independent corporations, through the co-ordination of their activities work together as a unit. For
the sake of convenience, I will refer to this situation as a shared monopoly.

in my view, the accused worked together as a unit through the device of the sales plans, identical price lists and
consignment system, the end result being an effective power to control the market.

In Canadian General Electric the sharing, or joint holding and exercise, of the control was found to
exist by virtue of an agreement among the accused, although it was not at all clear that Mr. Justice
Pennell would have found otherwise had the evidence not supported the finding of agreement.

Conscious parallelism, without more, does not constitute an illegal agreement.14 It would be
intolerable if it did, because intense competition among oligopolists, particularly where the product has
a high degree of homogeneity, can very well lead to a substantial degree of identity in pricing and
marketing practices. In the background papers to a prior version of Bill C-91 the Government denied
an intent on its part to be attempting to reach "mere conscious parallelism" through Section 51.

Is there some sort of no-man's land between an illegal agreement and "mere conscious parallelism"
that can form the basis for connecting two or more unaffiliated competitors so that they can be held to
share market power jointly, at least in some respects or for some purposes? One is reminded of the
definition of "arrangement" given in British Basic Slag by Willmer L. J. and Diplock L. J.,
respectively, as follows:
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...when each of two or more parties intentionally arouses in the others an expectation that he will act in acertain way, it seems to me that he incurs at least a moral obligation to do so. An arrangement as so defined is

therefore something 'whereby the parties to it accept mutual rights and obligations'.

...it is sufficient to constitute an arrangement between A and B, if (1) A makes a representation as to his future
conduct with the expectation and intention that such conduct on his part will operate as an inducement to B to
act in a particular way, (2) such representation is communicated to B, who has knowledge that A so expected and
intended, and (3) such representation or A's conduct in fulfilment of it operates as an inducement, whether
among other inducements or not, to B to act in that particular way.'5

Assuming that at least some communication between the parties with a view to co-ordinating
activities must be established, even if it falls short of an agreement proved to a civil standard of proof
on the basis of circumstantial evidence, what would be the evidentiary significance of significant
degrees of common ownership between the companies, of interlocking boards of directors, or of
certain types of joint trade association activities such as an information exchange?

In the recent Petroleum Industry Inquiry before the Restrictive Trade Practices Commission under
Section 47 of the Combines Investigation Act, the Director did not allege conspiracy but he did allege
joint monopolization. His Statement of Evidence was characterized by his own descriptive language
such as "mutual forebearance", "interdependence", "linkages", "joint market power", "mutual
objectives", "oligopoly discipline", "co-ordination", "network" and the like.16  The Commission's
finding that the evidentiary support for these characterizations was "extremely thin" may have
influenced its decision against recommending that structural remedies be imposed upon the industry.

Substantial efforts were made by the Federal Trade Commission in the United States in the 1970's
to explore the possibility of imposing structural remedies on the petroleum refining industry, and also
on the ready-to-eat cereals manufacturing industry, on the basis of a shared monopoly theory. Neither
effort was successful, largely because of the unfocussed nature of the complaints and the evident
discomfort of the Commissioners over the thought of imposing severe structural remedies on the basis
of an ambiguous and controversial rationale.17 The cases arose under Section 5 of the Federal Trade
Commission Act which declares unfair methods of competition and unfair acts or practices to be
unlawful.

Despite these false starts the Federal Trade Commission continued to explore the capacity of
Section 5 of its statute to deal with non-collusive oligopoly. In the Antiknock Compound case it
determined that independent, parallel practices followed by four manufacturers of antiknock gasoline
additives for legitimate business reasons constituted unfair methods of competition and, even in the
absence of an agreement, that collectively they facilitated interdependent behaviour, restrained price
competition, and kept prices at supracompetitive levels. The industry was highly concentrated, had
high barriers to entry, had an inelastic demand for a homogeneous product, and was facing a sharply
declining market. The practices involved clauses in sales contracts providing for lengthy advance
notice of price changes, the giving of advance notice of price changes to the press and to others, the
use of "most favoured customer" price clauses, and uniform delivered pricing. The F.T.C. decision
and order was, however, set aside by the Circuit Court, which stated as follows:

A test based solely upon restraint of competition, even if qualified by the requirement that the conduct be
"analogous" to an antitrust violation, is so vague as to permit arbitrary or undue government interference with
the reasonable freedom of action that has marked our country's competitive system.

In the absence of proof of a violation of the antitrust laws or evidence of collusive, coercive, predatory, or
exclusionary conduct, business practices are not "unfair" in violation of Section 5 unless those practices either
have an anticompetitive purpose or cannot be supported by an independent legitimate reason.I8
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Abuse

Anti-competitive Acts

(i) Classification

The second stage of analysis, after dominance has been found to exist, is to determine whether or
not the controlling person or persons engaged or are engaging in a practice of "anti-competitive acts".

The Act contains no definition of "competition" or "anti-competitive" as such. Instead, Section 50
lists nine different examples of "anti-competitive acts" for the purpose of Section 51 and, importantly,
does so without restricting the generality of the term.

Several questions arise from this manner of legislating. First, does the ejusdem generis principle
apply despite the provision stating that the generality of the term "anti-competitive act" is not restricted
by the illustrations? Second, and bearing in mind that the specified acts are not criminal offences, that
they are not remediable unless engaged in by a dominant firm or unless also provided for elsewhere in
the Act, and that they do not necessarily harm competition (and may even be desirable) even when
engaged in by a dominant firm, what is the status under Section 51 of behaviour that is addressed
elsewhere in the Act but is not referred to in Section 50? Third, is the question of superior
performance, which by Section 51(4) is required to be considered at the third stage of the analysis (i.e.
in determining whether or not the practice of anti-competitive acts is likely to lessen competition sub-
stantially), also relevant to the classification of acts as "anti-competitive" or otherwise? Strangely,
section 51(4) implies that a practice of anti-competitive acts can be "a result of superior competitive
performance". Compatability of the two would at least be easier to understand than a causal
relationship.

In the Dynamic Change report Dr. Skeoch stated as follows with respect to the generality of the
concept of "abuse":

There is no way to define "abuse of market power" in such a way as to make the definition exhaustive of the
category. Perhaps a very general definition would specify abuse by a monopolist as including all forms of
competitive action not based on superior economic performance. In more detail, the National Markets Board
would look for evidence of such behaviour as: preclusive acquisition or ownership of resources and facilities;
deliberated exclusion; reinforcing a dominant position by exclusive dealing and tying arrangements, or by refusal
to deal; predatory discrimination; a design to forestall competition and to hold its monopoly position by other
than the achievement of real-cost economies; the use of reciprocal buying-selling advantages, and the like.19

Dr. Skeoch recommended statutory implementation of the concept along the following lines:

'misuse' means any form of competitive conduct that constitutes, or has the effect of creating or enhancing, a
significant artificial restraint in a market, and which is not justified or offset by real-cost economies resulting
from that conduct.20

Article 86 of the Treaty of Rome, which addresses the same problem, is as follows:

Any abuse by one or more undertakings of a dominant position within the Common Market or in a substantial
part of it shall be prohibited as incompatible with the Common Market in so far as it may affect trade between
Member States. Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;
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(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the
subject of such contracts.

In various decisions implementing Article 86 the Commission of the European Community, and
the Court of Justice, have found refusals to supply or reductions of supply that have no justification,
price discrimination, restrictions on imports or exports, and the imposition of exclusive purchase
obligations, to be abuses of dominant positions. A review of Canadian and, particularly, American
jurisprudence reveals an almost endless list of particular types of conduct that on the facts have been
found to be anti-competitive in the context of a high degree of market power, including industrial
spying, the use of fighting brands, market loading practices, blacklisting, discriminatory pricing,
predatory pricing, volume multiproduct rebate plans, insistence upon total requirements contracts,
price squeezes and other forms of targeting, refusals to deal, unreasonable disparagement of a
competitor or his product, bribes to purchasing officers, and sham litigation. The list could also
include restrictive covenants and seeking to influence others not to deal with a particular person or
class of persons.

In view of the practical inability to define with particularity in advance just what types of acts might
be anti-competitive in unforeseeable factual settings, what is the point, and what are the implications,
of listing nine particular acts in Section 50? Is it only to educate the business community and those
involved in the enforcement process as to what an anti-competitive act is or might be? Is it an attempt
to limit the type of thing that the Tribunal could, as a matter of law, conclude was an "anti-competitive"
act? At a minimum it appears that if an act in question falls squarely within one of the nine
illustrations, then as a matter of law it is "anti-competitive" for the purposes of the section, but how
important is it that an act fall squarely within one of the illustrations? Classification of acts that do not
fall within an illustration will inevitably be litigated in the appellate courts.

With respect to the relevance of other sections in the Competition Act it will be noted that Section
51(7) provides that no application may be made under Section 51 against a person against whom
proceedings "have been commenced" for conspiracy under Section 32, or against whom an order is
sought under the merger provisions, "on the basis of the same or substantially the same facts" as
would be alleged in those other proceedings. Sections 32.01 and 70 provide the converse for the
purposes of conspiracy and merger proceedings respectively. There is, however, no such similar
protection relating to price discrimination (Section 34(l)(a)) predatory pricing (Section 34(l)(b) and
(c)) price maintenance (Section 38) refusals to supply (Section 47), exclusive dealing, tied selling or
market restriction (Section 49), or to delivered pricing (Sections 52 and 53). In fact, Section 79
expressly contemplates that evidence might well be relevant in two or more different types of
proceedings. It appears, as a result, that in addition to any one or more of these types of behaviour
possibly constituting anti-competitive acts for the purposes of Section 51 (subject to comments below
regarding proof of exclusionary purpose and regarding refusals to deal or to otherwise co-operate with
one's competitor), there could be a multiplicity of proceedings involving substantially the same facts.
Further, of course, the statutory limitation on duplicative proceedings under Section 32 and Section 51
does not restrict any private right of action that a person might have under Section 31.1 based on an
alleged offence having been committed under Section 32.

Ideally, competition tends to make participants in the market competitive with each other, with each
striving to attract business that would otherwise go to someone else. They strive by working harder,
by trying to be faster and smarter, by developing more appealing offerings and also, perhaps, by
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trying to create various contractual and other barriers against the other person getting the business. It
is relatively easy to agree on the broad principles of delimiting permissible activity, but not always
nearly so easy to characterize specific acts as "anti-competitive" or otherwise. One can, for example,
agree that the "survivor out of a group of active competitors, merely by virtue of his superior skill,
foresight and industry" 21 ought not be sanctioned for that superior performance, nor should a person
be sanctioned who maintains dominance by virtue of "a superior product, business acumen, or historic
accident".22 It can also be agreed as a matter of general principle that the object of the exercise is to
encourage the adoption of real-cost economies in production and distribution, or actions that facilitate
entry, innovation or the introduction of new products or ideas with a view to the enhancement of one's
profits, sales or market share.

There are many specific types of acts, however, that are difficult to characterize. Very large
investment in advertising can be one example. Another is reflected in the statement of Commissioner
Clanton of the Federal Trade Commission in putting a stop to the Cereals shared monopoly case which
was based in part upon alleged anticompetitive effects of brand proliferation: It would be extremely
difficult to distinguish between legitimate and illegitimate brand proliferation. Certainly, it would be
quite inadvisable and impractical to attempt to limit advertising expenditures or new brand offerings.23

If United States jurisprudence is any indication 24, the anti-competitive act identified in Section
50(g) is a good illustration of the type of thing that will be difficult to categorize in many situations:

(g)adoption of product specifications that are incompatible with products produced by any other person and are
designed to prevent his entry into, or to eliminate him from, a market.

United States courts have been ready to credit legitimate business justification for the way in which
product changes are introduced, rather than finding that it was done for an exclusionary purpose
despite exclusionary effects that might also have resulted:

The successful competitor, having been urged to compete, must not be turned upon when he wins.25

A further question that arises in this connection is how far a dominant firm can go, in terms for
example of pricing, to meet competition and to hold "its" market share. Assuming that there is nothing
wrong with saying, like Macy's, that "we will not be undersold", are or should there be any
restrictions on the extent of permissible price reductions that are not already reflected in the predatory
pricing provisions of the Act?

(ii) Exclusionary Purpose

Each of the anti-competitive acts listed in Section 50 contains as part of its description, explicitly or
implicitly, reference to an exclusionary purpose, object or design. Does this refer to some subjective
intent, or instead to a balancing of legitimate business objectives against any exclusionary effects that
may be assumed to have been anticipated?

The Guide published by the government when Bill C-91 was introduced clearly contemplates a
ejusdem generis principle for Section 50. It states as follows at page 22 regarding the description of
the anti-competitive acts:

The list is non-exhaustive so that acts of like character can be held to be anti-competitive by the Tribunal. All
of the listed acts include consideration of the purpose, object or design of the dominant firm to ensure that the
censured conduct is not, in fact, reasonable competitive behaviour.
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Remedial jurisdiction over exclusive dealing, market restriction and tied selling under Section 49
exists only where the practices are "engaged in by a major supplier... or ... [are] widespread". This is
not therefore necessarily a "dominance" provision, but it is nevertheless noteworthy that Section 49
does not contain any reference to the need for an exclusionary purpose.

It is of course notoriously difficult to distill a corporate intent from a variety of internal memoranda
and other communications by employees expressing personal views in the course of the decision-
making process within the corporation. Instances do occur where an expression of exclusionary
purpose forms part of an authorized instruction to implement a particular action, but the question still
remains as to whether the particular form of an instruction that incorporated a statement of exclusionary
purpose really reflected the corporation's intent as opposed to simply motivating the employees. In
any event, particularly in a civil context should significant remedial results really turn on careless
expressions in memoranda of an altogether desirable wish to triumph over one's competitor?

As originally introduced in December, 1985, Bill C-91 had additionally required that it be proved
that the object of the practice be to lessen competition, although this requirement was deleted prior to
enactment of the Bill.

United States jurisprudence may again be instructive on the question of "purpose". In the recent
case of Olympia Equipment v. Western Union the plaintiff alleged monopolization and, as evidence
that the defendant engaged in conduct designed to maintain or enhance its market power improperly,
the plaintiff relied in part on a Western Union document that referred to the plaintiff and others and
urged that "these turkeys ... ought to be flushed". The Circuit Court, in a decision written by a very
experienced antitrust judge, held such memoranda to be irrelevant to the issue of purpose: "If conduct
is not objectively anticompetitive the fact that it was motivated by hostility to competitors is irrelevant".
After noting that competition, which is always deliberate, has never been a tort, intentional or
otherwise, and after referring to the "insoluble ambiguity about anticompetitive intent", the Court
stated:

Most businessmen don't like their competitors, or for that matter competition. They want to make as much
money as possible and getting a monopoly is one way of making a lot of money. That is fine, however, so
long as they do not use methods calculated to make consumers worse off in the long run.26

If there is a legitimate justification for an act such that, despite exclusionary effects, it ought not be
the subject of remedy, then in practical terms it may not matter whether as a result it is found not to
have been an anti-competitive act or instead, if it is held to have been anti-competitive by virtue of its
purpose, it is nevertheless held not to lessen competition substantially.

An interesting comment about the proof of purpose was made by recently Mr. Justice McNair of
the Federal Court, Trial Division, in a case dealing with allegations of abuse of process:

The tort of abuse of process is not a reflection of one's intentions but instead depends on the existence of an
improper or illegitimate purpose and a definite act or threat in furtherance thereof. A pleading of intention is
usually regarded as immaterial and a litigant's private motives are not generally inquired into.27

It is in any event inevitable that subjective declarations of purpose or intent will be received into
evidence. Indeed, an experienced antitrust commentator who is now a Circuit Court Judge in the
United States has expressed the view that "Improper exclusion (exclusion not the result of superior
efficiency) is always deliberately intended".2 8 As a result, it is advisable that the greatest care be taken
in the use of language by corporate officers and employees, both orally and in writing, to avoid
unnecessary expressions of antipathy towards one's competitors or to any wishes to exclude them
from the market or limit their expansion.
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(iii) Duty to Cooperate?

In the context of the general common law of negligence it may be largely an exercise in semantics
to search for legal distinctions between misfeasance and nonfeasance. Where, however, a statute
defines a type of duty by illustration, and all the illustrations involve positive acts, then at least it may
be argued that inactivity cannot as a matter of law constitute the same type of act, which is to say an
"anti-competitive" act on which remedial jurisdiction can be based. For example, can a refusal to
supply constitute an anti-competitive act for the purpose of Sections 50 and 51 ?

In his capacity as Commissioner appointed to investigate certain allegations regarding commercial
practices of the Canadian Dairy Commission, Mr. Justice Gibson of the Federal Court stated as
follows:

The common law imposed duties upon public utilities, who typically occupy monopoly position, to serve
everyone who requests service on a non-discriminatory basis as to access and price, and to provide reasonable
service at a reasonable price. These duties reflect what I understand to be the fundamental duty of a monopolist,
namely, that he must not act in such a way as to exclude others, without reasonable justification, from the
subject matter under his control or power. In this regard, the views expressed by Stark, J. in R. v. Electric
Reduction Co. of Canada Ltd. (1970), 61 C.P.R. 235 at 236-237 are apposite:

'...it must be clear to any businessman or business company which finds itself in a monopolistic situation that
in that case especially strict standards of conduct are required and must be met by any such business, and they are
not entitled to protect and preserve that monopolistic situation by unfair means....29

In its recent report on the Petroleum Industry Inquiry the Restrictive Trade Practices Commission
directed its attention to the extent, if any, to which suppliers with significant degrees of unavoidable
market power should be under a duty to supply others. The problem was that only a limited number of
oil refineries can survive in Canada and, further, the Commission did not feel justified in
recommending that the extensive forward vertical integration by refiners into marketing that has taken
place be eliminated. The question, then, was that if it was not in the public interest to eliminate the
structure that gave rise to the market power, how could independent marketers best be protected
against possible abuses of the market power and from any fear of being victimized? The Commission,
noting that "a denial of supply is the ultimate predatory weapon" and that fears of discriminatory
supply might well be dampening the marketing initiatives of independent marketers, recommended as
follows:

Suppliers who hold high degrees of market power should not be entitled to refuse supply to others except to the
extent that they can establish sufficient reason for refusing supply. Market power being a matter of degree, the
greater a person's market power is over supply the less should be the need to prove that the refusal injured
someone or that it substantially lessened competition, and the more the focus should be on the adequacy of the
supplier's reasons for refusing supply.30

The Commission's report issued while Bill C-91 was under consideration by Parliament but no
effect was given to its recommendation that C-91 be amended to provide for such a duty of supply.

American law in this respect was recently reviewed in the Olympia case, the facts of which were as
follows. When Western Union unbundled its telex service from its telex terminals in order to be
permitted to acquire TWX, it decided to get out of the terminal equipment business. To facilitate this
process it gave lists of independent terminal vendors to its new subscribers, and the plaintiff entered
the terminal selling business to take advantage of the opportunities thus created. After a few years
Western Union decided that the process of liquidating its own inventory of terminals was taking too
long. It offered its own salesmen enhanced commissions and discontinued distribution of the vendor
list to subscribers. Olympia was caught with an inadequate sales force for this new world and, after a
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vain attempt to solicit Western Union's installed customer base, went out of business. The question
was: by withdrawing support in the form of the vendor list in full awareness of the effect that would
have on Olympia, was Western Union abusing its monopoly power and therefore liable in damages for
monopolization under Section 2 of the Sherman Act? The Circuit Court said no, and reversed a trial
award to the plaintiff of $36,000,000 in trebled damages. In the course of an extensive review of the
jurisprudence the Court expressed its views as follows:

...the lawful monopolist should be free to compete like everyone else; otherwise the antitrust laws would be
holding an umbrella over inefficient competitors. A monopolist, no less than any other competitor, is
permitted and indeed encouraged to compete aggressively on the merits...

...a firm with lawful monopoly power has no general duty to help its competitors, whether by holding a price
umbrella over their heads or by otherwise pulling its competitive punches.

There is a difference between positive and negative duties, and the antitrust laws, like other legal doctrines
sounding in tort, have generally been understood to impose only the latter.

A monopolist has no duty to reduce its prices in order to help consumers and no duty to extend a helping hand
to new entrants.

...a monopolist has no duty to disclose its plans to rivals in order to help the rivals compete with it.3 1

The Circuit Court did note two exceptions to this general rule in the United States. The first was
the well-known "essential facilities" or "bottleneck" doctrine (not unlike the R.T.P.C.
recommendation) which states that a firm that controls a facility essential to its competitors, and that
cannot practically or reasonably be duplicated, may be guilty of monopolization if it refuses to allow
them access to the facility.32 The second was the principle applied in the recent United States Supreme
Court decision in Aspen Skiing 33 which was described narrowly by the Olympia court as follows: "If
[Aspen Skiing] stands for any principle that goes beyond its unusual facts, it is that a monopolist may
be guilty of monopolization if it refuses to cooperate with a competitor in circumstances where some
cooperation is indispensable to effective competition." The limited duty to co-operate endorsed by
Aspen Skiing, and its qualification of the right to refuse to deal, hinged on the facts of the case and on
what the Supreme Court referred to as an absence of "valid" or "legitimate" business reasons or an"efficiency justification", for the refusal. This, in light of the market power, was the essence of the
Court's characterization of the refusal as exclusionary.

The "Refusal to Deal" heading that appears above Section 47 in the Competition Act is somewhat
misleading in that the section only covers refusal to supply. It does not apply to refusals to buy or to
otherwise obtain supply. If such refusals arise from a situation of market power the only way to
address them may be incidentally under Section 51 if the Tribunal has remedial jurisdiction on the basis
of (other) anti-competitive acts. In other jurisdictions with less detailed legislation, including the
Common Market, refusals by dominant firms to cooperate are capable of constituting anti-competitive
acts.

Practice

Remedial jurisdiction depends upon there having been a practice of anti-competitive acts. Although
the requirement of "practice" also exists under Sections 34(2) (price discrimination), 38(9) (loss leader
selling and other defences to a charge of price maintenance), 48 (consignment selling), 49 (exclusive
dealing, tied selling and market restriction) and 52 (delivered pricing), there is little jurisprudential
assistance as to its meaning.
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"Practice" would appear to refer to a systematic course of conduct over a period of time, as
opposed to something more in the nature of a temporary expedient or isolated situation. It is not clear
as to whether, or how, it differs from a "policy", which is referred to in the predatory pricing
provisions of Section 34(1)(b), and (c).

Whether or not particular acts have the thread of continuity that collects them into a "practice" will
depend upon the facts of each particular case.34 Acts done repeatedly pursuant to long term contract
obligations, catalogue commitments and so on will also probably have to be considered on the facts of
each case.

A "practice" for the purposes of Section 51 could consist of a variety of different anti-competitive
acts, each of which manifests the practice that together they constitute. Difficulties might arise
applying the three year limitation period under Section 51(6) for applications to the Tribunal, which
period runs from the date "the practice has ceased". Does this mean that each of the acts constituting
the practice relied upon must have occurred within the three year period, or is it sufficient that any one
of the acts have occurred within the three year period so long as there is not such a lapsed time between
that act and the previous acts relied upon so as to mean that together they do not constitute the same
practice?

Substantial Lessening of Competition

The third stage in the substantive analysis of an abuse case is to determine whether or not the
practice of anti-competitive acts carried out by the persons or persons in control "has had, is having or
is likely to have the effect of preventing or lessening competition substantially in a market." As noted
above, in answering this question "the Tribunal shall consider whether the practice is a result of
superior competitive performance" (section 51(4)).

The variety of objectives that are sought to be served in one way or another by the Competition Act
is reflected in the fact that the test of "substantial lessening of competition" applies to some but not all
criminal conduct, and to some but not all matters that are subject to civil review before the Competition
Tribunal. It is, for example, the test for criminal liability for predatory pricing (Section 34 (1)(b)(c)),
and yet is not relevant to civil review of refusals to supply (Section 47) consignment selling (Section
48) or delivered pricing (Section 53).

It is to be hoped that in exercising its judgment in connection with this bottom-line question the
Tribunal will take a long term view based upon an understanding of the business realities and
pressures that are peculiar to the industry involved in each case. The practical significance of a
functional analysis that takes account of historical trends and changes in the characteristics of demand,
in the development of technology and in market forces, as contrasted to a more static and structural
analysis emphasizing refined statistical analyses of market shares, bare numbers of entries and exits
and so on, is well illustrated by the impact of the General Dynamics decision 35 on United States
merger law. The functional analysis adopted in that decision, and emulated in subsequent decisions,
has been one of the most important developments in antitrust law and policy in the United States in the
last twenty years, and has had a decisive impact on the outcome of administrative and judicial
enforcement decisions. It goes a long way to keeping free the basic forces that can operate to alter the
sizes and relative positions of firms, by permitting market participants to do things that appeal more to
consumers. The basic freedoms to implement organizational or technological change, to adopt and
promote new product offerings, to implement new promotional methods, and to experiment with any
other aspect of production or distribution, must be left as unimpeded as reasonably possible by
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government or private sector planning, supervision, direction, management, control or other
obstruction, so that the long run economic function of the entrepreneur, the innovator and the risk-
taker can be performed.

Enforcement and Remedies

The Director alone is entitled to apply to the Competition Tribunal for relief under Section 51.
With the decriminalization of the monopoly law the only avenue of redress for a victim of abuse by one
or more dominant firms is to complain to the Director.

Where the Tribunal finds market control, a practice of anti-competitive acts and a probable
substantial lessening of competition as a result, then it "may", but need not, issue a prohibition order.
This remedial discretion suggests that further types of evidence may be admissible on the question of
the appropriate remedy, if any. Would evidence as to the degree of effectiveness of a proposed
remedy be relevant? Evidence of a decision of net benefit to Canada under the Investment Canada Act?
Evidence of regional economic need and benefit? Evidence of other public policies at the federal or
provincial levels?

Where the Tribunal finds that a prohibition order is not likely to restore competition in the relevant
market, it may make any additional or other order as is reasonable and necessary to overcome the
effects of the practice in the market, including ordering the divestiture of assets or shares.

The unavoidable generality of the substantive standards and the breadth of the remedial power
given to the Tribunal creates a significant potential for the Director's office to resolve matters in dispute
by negotiating undertakings or consent orders, and it is anticipated that this process will play an
inevitable part in the total enforcement programme. There is also a certain danger of over-reaching in
the form of overly-detailed orders that unnecessarily constrain or inhibit initiatives or desireably
aggressive conduct. In the context of the joint dominance question, for example, Dr. Skeoch has
commented as follows:

Little will be achieved - and a good deal may be lost - by the joint monopolization section if it obliges members
of a small group to arrange to behave as if they were unintelligent enough to overlook the obvious fact that they
are indeed members of a small group which may itself be the result of technological and/or organizational forces
which are the essence of a dynamic and progressive economy.

So long as there is no mutual understanding to restrict investment, to limit technological change, or other
dimensions of dynamic change, then the price parallelism is merely an intelligent response to the fact of
fewness. The dynamic elements will drive costs to minimum long-run levels.

If, on the other hand, the mutual understanding does extend to the dynamic elements just mentioned, the
appropriate policy response would be to alter the environmental conditions such as easing entry or otherwise
intensifying marketlike pressures and not to concentrate on self-defeating efforts to oblige oligopolists to
behave as if they were not functioning in a small-numbers setting.36

The current Chairman of the Federal Trade Commission recently commented more generally as
follows regarding the anti-competitive effects of some of the anti-trust enforcement initiatives in the
United States in past years:

Looking backwards, we should be appalled that antitrust doctrines have been so anticompetitive. Antitrust
doctrines, frequently based on myths, have regularly been invoked to prevent competitive pricing, competitive
distribution arrangements, competitive joint ventures, and competitive mergers. If a firm engaged in good, hard
competitive pricing, it was liable to be sued for predatory pricing, or for violating the Robinson-Patman Act. If
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a manufacturer tried to implement an efficient distribution system, it could face challenge under per se rules
against tie-ins, resale price maintenance, and non-price vertical restraints. If competitors formed joint ventures
that affected pricing decisions and marketing areas, they were likely to be struck down as per se illegal, without
regard to possible efficiencies. Procompetitive mergers were similarly foreclosed by antitrust enforcement. 37

A legislated caution to the Tribunal along these lines is, oddly, the subject of Section 51(3) of the
Competition Act, which requires the Tribunal to make its orders in such terms as will, in its opinion,
interfere with the rights of persons "only to the extent necessary to achieve the purpose of the order".
So long as the Tribunal directs its mind to this point, such decisions would not appear to be
appealable.

There are, in short, a number of difficult questions to be resolved in the productive application of
Section 51. The Director and the Competition Tribunal deserve and will no doubt welcome any
assistance they might receive from the Bar in defining the key issues in each case and ensuring that the
appropriate evidence is produced.
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